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CASES 

ARGUED  AND  DETERMINED 


IV  THK 


COURT  OF  KiNG'S  BENCH 

IK 

MICHAELMAS  TERM, 

IN  THE  FIFTH  YEAR  OF  THE  REIGN  OP  GEORGE  IV. 


Fletcher  and  others,  Assignees  of  Robert  Simpson, 
a  bankrupt  v.  T.  Pogson  and  G.  Thomas,  Bail  of 
Henry  Freeman  Young  Pogson  and  Charlotte 
Isabella,  his  wife,  (a) 

Scire  facias  against  bail.  The  declaration  recited  a  re-  In  proceedings 
eognizance  entered  bto  by  defendants  as  bail  in  an  action  againsTbai?*" 

brottdit  by  Robert  Simpson,  the  bankrupt,  against  Pogson  the  dcclara- 

..>...  !.       .         ,  .     .  J  .       1  •         tion  stated 

and  woe;  and  a  judgment  for  the  plaintiff  m  that  action,  that^iS.  the 

wlndi  still  remained  unsatisfied,  and  then  proceeded  thus :  P>«ntiff  in  the 

'    '^  onginal  action 

**  And  whereas  the  said  Robert  Simpson  afterwards  became  became  bank- 
bankrupt,  within  the  true  intent  and  meaning  of  the  several  u^JJ^^i  acom^ 
statutes  made  and  then  in  force  concerning  bankrupts,  some  mission  of 

-^,  i_  _a.  •  •     •  rt-     1     bankrupt  was 

or  one  of  them;  whereupon  a  certain  commission  of  bank-  duly  awarded 

mpt,  mider  the  great  sed  of  the  united  kingdom  of  Great  •g'""*'  Ji»™; . 
■^  ^  ■        °  and  J,  B.  and 

C.  (plaintifis 
(a)  Pttmiant  to  the  king's  warrant  issned  in  ZWni/y  Term,  by  Tiitue'  in  thesci.  fa.) 
of  ikt  sutute  3  G.  4.  p.  102,  three  of  the  Judges  of  this  Court  sat  at ;  ^^  ^ 
the  GuUdhali,  WeUminster,  from  the  8th  nntil  17th  Jufy,  inclusively,  ^!J^^f  ^^^ 
and  oo^  the  25th  (kiobtr  all  the  Judges  sat  and  continued  sitting  until  emteand  ef- 
dM  £rtt  day  in  this  term.  fects  of  the 

,  ,  said  5.  under 

libe  oommnsion,  and  now  on  hehalf  of  the  said  A,  B.  and  C.  air  assignees  4U  aforesaid^ 
«e  have  been  informed/  &a  »— Held,  that  this  was  a  sufficient  Rverment  of  £e  plain- 
tifis^ title  Co  sne  as  assignees,  without  alleging  that  an  assignment  of  the  bankrupt's 
eftets  had  been  actually  made;  but  upon  special  demurrer,  it  seems  that  it  would 
bare  been  bad  for  oncertainty. 
yfOU  V.  B 


CASES  IN  THE  KING  S  BENCH, 

18^4  Britain  and  Ireland,  was  duly  awarded  and  issued  against 
the  said  Robert  Simpson,  and  now  on  behalf  of  the  said 
E.  F.  R.  £/and  X  T,,  as  assignees  as  aforesaid,  in  our 
said  Court  before  us,  we  have  been  informed,  8cc."  The 
declaration,  after  stating,  that  two  writs  of  scire  facias  had 
been  sued  out  against  the  bail,  the  returns  to. which  were 
set  out,  concluded  as  follows :  *^  And  thereupon  the  said 
G.  F.  R.  B.  and  J.  T.,  assignees  as  aforesaid,  pray  that 
execution  may  be  adjudged  to  them  against  the  said  T, 
Pogson  and  6*  Thomas',  of  the  damages  aforcSsaid,  according 
to  the  form  and  effect  of  the  said  recognizance."  The 
defendants*  pleaded  that  there  was  no  ca.  sa.  duly  issued 
against  the  said  H»  F.  F.  Pogson  and  his  wife,  upon  the 
said  judgment,  and  duly  returned.  The  plaintiffs  replied  by 
setting  out  a  ca.  sa.  and  return  thereto.  Demurrer  to  the 
replication  and  joinder  in  demurrer. 

Abraham  in  support  of  the  demurrer.  The  plaintiffs 
have  not  by  their  declaration  shewn  any  title  to  sue  as  as- 
signees. In  the  first  place  they,  do  not  shew  when  ther 
commission  issued,,  and  in  the  second,, they  have  not  shewn, 
that  there  4iad  ever  been  any  assignment  to  theni  of  the 
bankrupt's  estate,  and  consequently  they  have  no  right  tO: 
sue  as  assignees.  Being  chosen  ats  assignees,  without  a 
valid  assignment  by.  the  commissioners,  is  insufficueot  to- 
support  their  title. 

Curwood,. contrSi,  The  declaration  avers  that  the  plain*^ 
tiffs  were  duly  chosen  assignees,  of  the  estate  and  effi^ts  of 
the  bankrupt,  and  therefore  the  Court  may  intend  not  only 
that  they  were  duly  chosen,  but  that  a  valid  assignment  was 
made  to  them  pursuant  to  the  5  Geo.  2.  c.  30.  s.  26.  The 
statute  directs  that  the  commissioners  shall  assign  the 
bankrupt's  estate  and  effects  to  the  assignees  when  they  afeK 
chosen.  It  must  be  presumed,  therefore,  that  the  commis-^ 
sioners  have  performed  their  duty.  [Bayley,  J.  If  the 
declaration  had  averred  that  **  they  became  and  were  as- 
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tignees/*  that  would  have  done.  The  difficulty  here  is,  that 
the  plaintiffs  have  not  sufficiently  shewn  that  they  were 
assignees.  It  may  be  true  that  they  ^ere  duly  chosen,  but 
noQ  constat  that  there  was  any  assignment  made  to  them. 
Tl^re  ia  no  averment  of  any  assignment  having  been  made. 
Uttledaky  J.  If  die  precedent  in  Winter  v.  Kretchman{a)f 
had  been  followed,  it  would  have  done.  There  the  aver- 
ment was,  that  the  effects  of  the  bankrupt  were,  after  he 
became  a  bankrupt,  **  in  due  manner  assigned  to, the  plain- 
tiffs^ according  to  the  form  of  the  statute  in  that  case  made 
and  provided.''  Holroyd^i.  Here  the  declaration  merely 
states,  that  the  plaintiffs  were  duly  chosen  assignees,  and 
speaks  of  them  ^'  as  assignees  as  aforesaid/'  That  ^^means 
nodiing  more  than  that  they  were  assignees  by  choice ;  but 
it  does  not  import  that  there  was  any  valid  assignment.] 
This  declaration  follows  the  form  given  by  Mr.  Tidd  in  his 
App^idix  (&),  which  is  a  book  of  authority,  ^and  the  forms 
there  given  are  in  general  use. 

Bayley,  J. — ^The  form  adopted  in  this  particular  ^case 
follows  the  form  given,  in  certainly  the  very  best  book  of 
forms  ever  yet  published,  and  which  is  a  work  of  general 
resort.  It  follows  exactly  that  form,  with  the  single  ex- 
ception of  the  word  '^  as  ".  The  words  in  Mr.  Tid^s  form 
are,  "and  G.  F,  was  duly  chosen  assignee  of  the  estate  and 
effects  of  the  said  A.  B.  under  the  said  commission:  and 
now  on  the  behalf  of  the  said  G.  JP.  assignee  as  aforesaid, 
in -our  said  Court  before  us,  we  have  been  informed."  8u:. 
Here  the  ^vord  *'  as"  is  introduced  before  the  words 
**  assignees  as  aforesaid;"  but  I  think  that  makes.uo' sub- 
stantial difference,  because  it  does -not  vary  the  sense.  -Ill 
this  case,  as  well  as  in  that,  the  parties  are  described  as 
^  ass^nees  as  aforesaid,"  and  that  being  the  form  in  general 
use,  as  s.  26  of  5  Geo.  2.  c.  30.  directs  that  the  commis- 
sioners shail  assign  the  bankrupt's  estate  and  effects  to  the 
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1824.  I^rsons  iivho  are  chosen  assignees,  I  think,  looking  at  the 
YfhtAe  of  these  pleadings,  we  are  at  liberty  to  consider 
v.  these  plaintiffs  not  only  as  being  duly  selected  as  assignees 

PoGsoK.  i^y  iijg  choice  of  the  other  creditors,  but  as  having  duly 
become  assignees,  by  a  valid  assignment  of  the  bankrupt's 
estate  and  effects.  It  is  averred  that  the  plaintiffs  were 
duly  chosen  assignees  of  the  estate  and  effects  of  the  bank^ 
nipt,  and  then  they  are  described  as  ''  assignees  aa  afore* 
said."  I  think  that  those  words  ^  as  assignees  as  aforesaid,^ 
do  not  merely  mean  persons  who  had  been  chosen  assignees, 
but  persons  who  werd  assignees ;  and  that  construction  is 
very  strongly  confirmed  by  the  manner  in  which  they  are 
afterwards  spoken  of  in  the  conclusion  of  the  declaration : 
'^  And  thereupon  the  said  E.  F.  JR.  B.  and  J.  T.,  assignees 
as  aforesaid,  pray/'  8cc! ;  thus  describing  them  as  assignees^ 
with  words  of  reference,  and  the  word  ''  aforesaid^'  may 
mean  to  describe  them  as  assignees  of  the  estate  and  effects. 
The  effect  of  a  contrary  reading  would  be  to  overturn 
almost  every  scire  facias  brought  during  a  great  number  of 
years;  and  wq  ought  to  adopt  that  rule  of  construction 
which  will  support  the  declaration. 

HoLROTD,  J. — If  this  declaration  had  been  demurred 
to,  and  it  appeared  that  there  was  no  authority  for  suing 
out  the  scire  facias,  I  think  it  would  be  insufficient,  and 
we  could  not  give  judgment  for  the  assignees.  But  the 
defendants  not  having  demurred,  (as  I  think  they  might, 
for  the  uncertainty  of  the  averment  now  objected  to,)  a  well 
known  rule  of  law  comes  into  operation,  namely,  that  that 
which  is  stated  to  admit  of  two  constructions,  and  the  party 
objecting  does  not  demur  to  it,  such  a  construction  should 
be  given  to  the  declaration,  as  will  uphold,  and  not  destroy 
it.  It  is  stated  here  that  Simpson  became  bankrupt, 
^  whereupon  a  certain  commission  of  bankrupt  wa»  duly 
awarded  and  issued  against  him,  and  that  the  plaintiffs  were 
duly  chosen  assignees  of  the  estate  and  effects  of  the  said 
Simpson,  under  the  said  commission."    Then  it  goes  on 
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to  say,  ^*  and  how  on  behalf  of  th^  said  JP.  R  and  T*  as 
mngnees  as  aforesaid"  &c.  If  we  read  that  **  as  assignees 
of  the  estate  and  effects,"  the  allegation  before,  that  they 
wefe  duly  chosen  under  the  said  commission,  would  support 
the  scire  facias.  If  we  leave  out  the  words  of  relation,  and 
place  the  words  **  as  assignees,"  with  the  words  **  of  the 
estate  and  effects,"  that  would  he  sufficient,  because  then 
they  might  be  read  ^*  now  on  behalf  of  J.  f*..&c,  as  as- 
signees of  the  estate  and  effects  of  the  said  R.  S.  under  the 
said  oommission,"  and  the  scire  facias  would  be  good,  be- 
cause there  need  then  be  no  allegation  that  any  persons 
were  chosen  assignees.  If,  however,  the  allegation  ''  now 
on  behalf  of  the  said  F,  8ic.,  as  assignees  as  aforesaid,"  is 
to  be  taken  as  meaning  that  the  plaintiffs  were  only  chosen 
assignees  as  aforesaid ;  then  I  think  it  would  not  be  suffi- 
ciept.  The  question,  however,  is,  whether  we  can  adopt 
jhat  rule  of  construction  in  an  equivocal  case,  which  will 
support  and  not  destroy  the  proceeding.  I  think  we  are 
justified  in  adopting  such,  a  construction  as  will  give  validity 
to  it ;  and  in  doing  so,  we  may  bring  in  aid,  the  usuage  in 
such  cases.  Undoubtedly  the  adoption  of  a  form  from  a 
printed  book,  though  certainly  of  the  highest  reputation  for 
9|ccuracy,  would  be  by  no  means  conclusive;  because  it 
would  only  go  to  shew  what  the  opinion  of  the  profession 
may  have  been  as  to  such  forms.  Then  the  declaration 
goes  on  in  conclusion,  ''  and  thereupon  the  said  E.  F,  &c., 
amgneesas  aJhresaid,Sfc"  Now  there  having  been  no  de- 
murrer on  the  part  of  the  defendants  for  the  uncertainty  pf 
these  averments,  I  think  we  may  adopt  the  rule  of  construc- 
tion already  adverted  to,  and  hold  this  declaration  to  be 
sufficient. 


1824. 


^  LfTTLEi>ALE,  J.— The  defendants,  by  pleading  that  ho 
ca.  sa.  had  issued,  admit  that  the  plaintiffs  are  in  a  capacity 
M>  sue  aa  assignees ;  but  still,  if  it  clearly  appeared  that  the 
j|>laintiff8  had  no  title,  I  think  the  defendants  would  not  be 
concluded  by  their  plea.    Had  the  declaration  been  de- 
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murred  to  speqialtyi  I  am  mclined  to  think  it  would  have 
been  insufficient  for  uncertainty^  in  not  shewing  the  plain- 
tiffs' title  to:  sue  as  assignees.  They  have  no  title,  merely 
because  they  are  chosen  assignees,  unless  the  choice  is 
followed  by  an  actual  assignment.  Chusing  assignees  may 
for  some  purposes  be  considered  as  completely  investing 
diem  with  the  character  of  assignees*  In  practice,  the 
form:  given  in  Tidd  is,  I  believe,  in  general  use ;  and  1 
observe,  that  in  Mr.  Serjeant  William* $  edition  of  Saunderis 
Reports  (a),  he  enters  into  a  long  discussion  respecting 
proceedings  in  scire  facias,  and  refers  to  the  form  in  Tidd*$ 
Practical  Forms.  So  that  Mr.  Seijeant  fVilUams  considers 
that  as  a  book  of  authority.  In  the  same  note,  he  refers  to 
Hewii  V.  Mantell  (6),  which  seems  to  go  the  length  of  shew- 
ing that  this  declaration  is  sufficient.  On  the  whole,  I 
think  that  this  scire  facias  may  be  supported ;  for  though 
the  declaration  only  describes  the  plaintiffs  as  assignees  of 
the  estate,  yet  we  may  presume  that  an  assignment  was  duly 
made,  in  pursuance  of  the  statute. 


Judgment  for  the  plaintiffs  (c). 

(a)  8  Saund.  72,  1.  (b)  2  Wils.  379. 

(c)  See  Kinnear  v.  Tarrant,  15  East.  622.    Waugh  v.  Atateu,  3  T. 
R;  437. 


Dalolish  and  others  v.  Davidson. 

T^  !J?^«'^  of  Assumpsit  to  recover  ne/.  \5s.  &/.,  money  received 
ma V  avail  him-  by  the  defendant  to  the  plaintiff's  use.  At  the  trial  before 
mcntof  aic!^  -4Wo«,  C.  J.  at  the  London  adjourned  sittings  after  Trinity 
age  made  at  Term,  1 823,  a  verdict  was  found  for  the  plaintiffs,  subject 
detiYeiTin  a  ^^  ^®  opinion  of  the  Court  upon  a  case,  which  stated  the 
foreign  coon-  following  facts  : — 
try,  according 

to  the  law  thereof,  so  as  to  charge  a  Britith  freighter  of  goods,  under  a  charter  made  in 
JBn^atTt,  with  the  expenses  o(  wages  and  provisions  for  the  seamen^  incnrred  daring  the 
necessary  detention  of  the  ship  at  an  intermediate  port,  althongh  by  the  law  of  this 
country  such  expenses<woul4  not  be  recoverable  as  average* 
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The  defendant  ivas  owner  of  :the  ship  JSro^Aers/registered 
in  the  port  of  Grangemouth  in  Scotlandj  where  he  resided 
4t  the  time  of  making  the  agreement  and  of  signing  the  bills  .)?. 

^f  lading  after  mentioned.    The  plaintiffs,  who  resided  at  •^^^''*«^- 
Ghugowy  ^agreed  for  the  hire  or  freight  of  the  said  ship 
iirom  Greenock  to  St.  Petersburgh,  at  a  certain  rate  of 
friei^t  and  other  chaises,  stipulated  in  .the  following  letter, 
jidd^essed  to  them  by  the  defendant. 

Grangemouth,  1 6th  September,  J 820. 

Messrs.  JR.  Dalglish,  Falconer  and  Co.,  Glasgow. 

Gentlemen. — I  hereby  offer  you  the  brig  Brothers,  of 
"which  vessel  I  am  master,  to  proceed  on  Monday,  first  to 
Port  Glasgow  and  Greenock,  and  there  load  a  cargo  of 
sugars,  >and  such  goods  as  you  may  have  to  ship  for  St. 
Petersburgh,  and  to  carry  about  seventy-five  tons  through 
the  canal,  and  load  up  the  remainder  here  for  the  sum  6( 
two  hundred  and  fifty  pounds  sterling,  in  full  of  canal  dues 
and  all  other  charges;  the  cargo  to  be  discharged  at 
Cronstadt,  but,  should  I  find  that  the  frost  is  not  set  in 
there  on  arrival,  and  that  I  can  proceed  to  St.  Petersburgh, 
I  am  to  have  thirty  pounds  more  for  carrying  to  St.  Peters- 
burgh all  that  the  vessel  can  take  upon  the  draught  of  water, 
"and  the  remaiiider  to  go  up  from  Cronstadt,  at  your  ex- 
pense ;  to  have  eighty  pounds  to  account  of  the  freight, 
to  pay  charges  at  Greenock  ^nd  through  the  canal ;  to  be 
loaded  immediately,  and  discharged  at  Cronstadt  or  St.  Pe* 
tersburgh,  as  soon  as  possible  after  arrival.  And  this  offer 
binding,  having  your  acceptance  this  evening.     I  am,  &c. 

The  ship  took  in  a  cargo  at  Greenock,  the  greater  part  of 
which,  consisting  of  sugars  and  cotton  goods,  was  shipped 
by  plamtiffs,  and  consigned  to  their  agents  at  St.  Peters- 
burgh. Two  bills  of  lading  were  signed  by  the  Captain  in 
the  following  form : 

'"  -Shipped  in  good  <)rder  and  well  conditioned  by  \R.  Dal' 
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i824.       gUskf' Fakanir  and  Co.  in  and  apon  the  good  shipbr  vessel 

T%^^^^     called  The  Brothers,' yrbereof  is.  master  for  tU*  preBeai 

«.  iroyiage  Join  Davidson,  and  now  lying  in  the  harbour  of 

J^AYiDsoH.    Q^^gfit^^  bound  for  Cronstadi  br  Si.  PeUrAurgh,  to  say^ 

ihiee  hundred  and  fifty-five  boxes  of  sugars,  weighiiq(  gross^ 

sixlj  eight  ixm%,  seventeen  hundred  weight,  three  qnartert, 

.and  fifteen  ponnds,  being  marked  and  numbered  as  in  the 

margin,  and  are  to  be  delivered  in  the  like  good  order  and 

well  conditioned  at  die  aforesaid  port  of  Cronstradt  or  SL 

Peteriburgh  (the  act  of  God,  the  king's  enemies,  and  ril 

and  eiwpy  olber  diingers  and' accidents  of  the  seas,  rivers 

and  navigation,  of  what  nature  or  kind  soever,  excepted) 

unto  AUan,  Stewart^  and  Co.,  or  to  their  assigns,  he*Q|r 

they  pacing  freight   for  the  said  goods,  sixty  shillings 

British  sterlin^^  per  ton,  as  per  tgreemeni,  with  primage 

and  average  accustomed.     In  witness  whereof,  the  master 

or  purser  of  the  said  ship,  or  vessel,  hath  iiffirmed  to  four 

bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which 

fpur  bills>  being  accomplished,  the  other  three  to  stan^ 

voidf  &c.    Dated  at  Greenock. 

28  Sej^ember,  1820.  John  Davidson. 

Some  other  goods,  were,  with  plaintiff's  consent,  shipped 
by  two  other  persons  respectively,  on  board  TA^^n^Aerj, 
consigned  to  different  merchants  residing  at  St^  Peter  Aurgh^ 
and  bills  of  lading,  similar  to  the  bills  of  ladmg  for  the 
plaintiff's  goods,  were  duly  signed  by  the  Captam.  On  the 
4th  October,  1820,  the  vessel  sailed  from  Greenock  with 
the  said  cargo,  for  St.  Petersburgh,  and  having  encountered 
veiy  tempestuous  weather,  she  vras  necessarily  obliged  to 
put  into  Erdholm,  in  Denmark,  for  the  preservation  of  the 
ship  and  caigo.  It  was  necessary  to  unload  the  cargo,  and 
fifty-two  chests  of  sugar,  belonging  to  the  plamtiffs,  being 
found  damaged  by  salt  water,  were  properly  sold  there  to 
prevent  further  loss,  and  produced  the  sum  of  280/.  9s.  4cf« 
sterling;  which  sum  was  expended  at  Erdholm  in  and 
about  the  necessary  repairs  and  refitting  of  the  ship.    The 
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riiip^  proceeded  on  faer  voyage,  and  hamg.  arrived  at  Si. 
'Petefisbmrgh^  die  cargo  was  landed  into  the  goverameilt  ^"^^^^^"^^ 
iwanikonaes^  which  are  the  usoai  places  for  such  goodi.  _  -c. 
'By  the  taw  of  BusdOf  officers  called  dispatcbeurs,  ar^  ap- 
pcnnted'  to  make  op  and  settle  general  and  particular  atev- 
^tf/BSj  who  have  cognizance  and  authority  in  all  matters 
iriaAve  Adereto ;  and  by  the  same  laws,  no  part  of  the  cargo 
wUdi  la^the  subject  of  such  average,  or  liable  to  contribute 
iheieto,  is  sdlowed  to  be  taken  out  of  the  government  ware^ 
§Diise%  until  the  proportionable  contribution  to  suchavef- 
age,  accdrding  to  the  statement  or  settlement  of  the  dit- 
patchetiry  be  paid  in  respect  of  such  goods,  or  security  be 
gifen  for. Ae  payment  thertof.  The  defendant,  upon  bis 
amval  at  Si.  Peieraburghy  accordingly  put  his  papers  1^ 
lative  to  the  general  and  particular  average,  which  had 
lieen  incurred  in  the  course  of  the  voyage,  into  the  hands  of 
Mr.  J^  Heimbergery  cme  of  the  dispatchenrs  legally  ap«> 
pointed  and  acting  as  aforesaid,  at  Si.  Feiersburgh ;  and 
wbA  Mr.  Heimberger  called  upon  Messrs.  Allan^  Stewart, 
and  Co.,  and  also  upon  the  several  consignees  of  the  other 
partaof  the  cafgo,  for  their  invoices  of  the  said  cargo,  and 
such  other  documents  as  were  by  him  deemed  necessary  fbr 
the  proper  ascertainment  and  settlement  of  the  said  aver^ 
ages;^  and  invoices,  and  other  documents  were  accordingly 
fianushed  to  the  dispatcheur,  by  Messrs.  Stewart  and  Co., 
and  the  other  Consignees  respectively.  Mr.  Hembergtr 
Aereapon  made  up  and  duly  signed  his  stsitement  and 
settieihent  of  the  general  and  particular  average  incurred  iia 
the  course  of  the  voyage,  and  in  conformity  thereto,  deli- 
vned  to  Messrs.  Stewart  and  Co.,  and  also  to  the  defendant^ 
separate  accounts  current,  relative  to  the  said  average ;  ^  in 
iriiich  accounts  the  proceeds  of  the  fifty-two  chests  of 
sugar  sold  at  Etdholm  by  the  defendant  were  included 
and  k»rried  to  ^e  credit  of  Messrs.  Stewart  and  Col 
The  Utter  paid  the  dispatcheur  368  roubles,  83,  the 
balance  of  <  Ib^  account.  The  consignees  of  the  otiier 
parts  of   the  cargo  ^  respectively  paid  to  the  dispatcbeu^ 
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,4824.      .the  several   sums  of  522  roubles,  and   417  roubles,    as 
-^  their  respective  proportions   of  the    contribution   to  the 

V.  .said  general  average  in  respect  of  the  goods  so  consigned 
jjAviosoir.  j^  ikem  respectively;  and  Messrs.  Liddell  and  Co.,  the 
agents  for  the  defendant,  received  from  the  dispatcheur  the 
sum  of  291  roubles,  the  balance  of  defendant's  account 
(Current.  The  cargo  of  the  ship,  except  the  fifty-two  chests 
fof  sugar  before  mentioned,  was  delivered  to  the  respective 
consignees  thereof,  agreeably  to  the  bills  of  lading  for  the 
jsame.  The  balance  of  freight  for  the  voyage,  after  giving 
credit  for  previous  advances,  and  for  the  freight  received 
•from  the  other  consignees,  was  paid  by  Messrs.  Stewart 
And  Co,  to  the  defendant  at  Si.  Pelersburgh.  By  the  laws 
and  customs  of  JRussia,  the  wages  and  provisions  of  the 
crew  of  a  vessel  driven  into  and  detained  in  port,  under  the 
'^circumstances  hereinbefore  stated,  as  affecting  The  Brotken 
during  such  detention,  are  considered  as  general  average 
icbarges,  and  in  the  statement  or  settlement  of  average  made 
up  by  Mr.  Heimbergerp  a  sum  of  SQSl  roubles  is  accord* 
ingly  included  and  allowed  for  the  wages  and  provisions  of 
the  Captain  and  crew  of  The  Brothers,  while  she  was  so 
iiecessarily  detained  at  Erdholm,  of  which  sum  the  propor- 
iiou  for  the  goocls  belonging  to  the  plaintiffs,  amounted  to 
J  16/.  \58.  6d.  The  plaintiffs  had  insured  the  skid  goods 
Jby  a  policy  in  the  comihon  printed  form  at  Lloyd^s  Coffee 
House,  and  the  undeiwriters  have  refused  to  pay  the  plain- 
tiffs any  part  of  the  said  1 16/.  15s.  6d.,  on  the  ground,  that 
it  is  the  custom  of  Lloyd^s,  on  making  up  average  losses, 
not  to  allow  as  against  the  underwriters  the  wages  and 
provisions  of  the  crew  whilst  detained  under  similar  cir* 
cumstances  as  The  Brothers  was  at  Erdholm.  The  plain- 
tiffs admit  that  they  were  liable  to  contribute  the  sum  of 
163/.  13s.  lOd.  towards  the  general  average;  but  they  con- 
tend that  the  before  mentioned  charges  for  wages  and  pro* 
^visions  ought  not  to  have  been  included  or  allowed  in  the 
«ettlemelit  of  the  said  average;  and  they  seek  to  recover  in 
<the  present  action  the  said  sum  of  116/.  15$$  6d^  as  thd 
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baknce  of  the  proceeds  of  the  said  fifty-two  chests  of  sugar 

so  sold  aa   aforesaid,    after    allowing  the    said  sum  of 

163/.  13s.  lOef.  thereout,  but  excludmg  any  allowance  for    ^""9^ 

the  wages  or  provisions.  ^Uvi^sow. 

The  question,  for  the  opinion  of  the  Court  is  whether  the 
owner  of  a  British  ship  can  avail  himself  of  a  statement  of 
average  made  in  a  foreign  couqtry,  so  as  to  charge  shippers 
of  goods  or  a  freighter  under  an  agreement  for  charter, 
entered  into  in  this  country,  with  the  expenses  of  wages 
iuid  provisions  included  in  such  statement  of  average,  ac- 
cofdiog  ta  the  practice  of  the  foreign  country  where  it  was 
made.^ 

Campbell  for  the  plaintiffs.  This  case  is  distinguishable 
^m  Sinwnds  v.  fVkite{a),  which  was  decided  last  Easter 
Tenn,  because  here  the  whole  transaction  is  British*  It 
arises  at  a  British  port;  both  the  owner  of  the  vessel  and 
the  shippers  of  the  goods  are  natives  of  Britain,  and  were 
living  in  this  country  at  the  time  the  adventure  began,  and 
therefore  the  parties  must  be  considered  as  entering  into  a 
contract  which  was  to  be  governed  by  British  law,  and 
consequently  the  plaintiffs  have  a  right  to  recover  back  the 
•expense  of  the  seamen's  wages  and  provisions,  for  which 
they  would  not  have  been  liable  by  die  maritime  law  of  this 
kingdom^  But  assuming  that,  inasmuch  as  the  ship's  port 
of  delivery  m^is  St.  Petersburghf  the  plaintiffs  would  be  bound 
by  a  statement  of  average  made  up  conformably  to  the  law 
.ot  Russia ;  still  in  this  case^  the  defendant  has,  by  the  letter 
of  the  16^/t  September,  18£0,  precluded  himself  from  making 
any  claim  upon  the  plaintiffs,  beyond  the  sum  therein  sti* 
pulated  as  the  freight  to  be  paid  for  the  whole  voyage* 
That  letter  is  in  the  nature  of  a  charter  party,  and  thereby 
the  defendant  lets  the  ship  for  a  voyage  from  Greenock  to 
St.  Petersburgh,  **  for  the  sum  bf  250/.  sterlmg,  m  full  of 

(a)  Ante,,  vol.  iv.  375. 
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ieaiial  dues,  and  all  other  chargttJ*    This  therefore  beb|r 

.a  specific  contract  for  the  voyage,  the  defendant  must  be 

Jboimd.  by  it^  and  has  no  right  to  be  paid,  any  additional 

charges  incidental  to  the  voyage.   .IBayleg,  J.    Suppose 

anything  were  to  happen  in  the  course  of  the  voyage,  v?hich^ 

-adcording  to  the  laws  of  Great  Britain^  v^uld  entitle  the 

owner  of  the  ship,  and  render  the  freighter  liable  to  general  . 

4iverage,  do  you  say  that  these  words  in  the  letter  would 

.have  eiceluded  the  claim  ?}      No,  that  is  not  contended. 

This  contract  would  4iot  exclude  any  thing  that  woidd  be 

Jue  to  the  defendant  by  the  law  of  Great  Britain.    [Bayley^ 

J«    Then  does  not  that  admission  bring  this  case  clearly 

within  Simonds  v.  Whitei    Admitting  that  the  defendant 

has  by  the  contract  alluded  to,  agreed  to  let  the  ship  for  the 

fVoyage,  **  for  the  sum  .of  050^  sterling,  in  full  of  canal  dues 

•and  all  other  charges^  still  is  not  the  law  left  open,  upoh 

rthe  question  of  average,  as  much  »a  if  there  were  no  spt- 

icifio  contract  between  the  parties  ?]    In  this  case,  part  of 

ifae  plaintiff's  goods  were  sold  at  ErdhoHn^  in  Denmark, 

.'and. at  that  time  a  debt  became  due  from  the  defendant  to 

'the  phiihtifiii,  for  the  proceeds  of  those  goods.    If  the 

'settlement  of  the  amount  had  tak^n   place  between  ilae 

TpiEurties  at  that  tiine  and  place,  there  is  no  reason  why  the 

•law  of  Russia  should  be  called  in  aid  to  adjust  the  average* 

;Tbe  law  of  Denmark  would  have  then  prevailed,  if  the 

.plaintiffs  were  to  be  bound  by  the  law  of  any  foreign  state 

'under  the  circumstances   of  this  case;    but  this  being 

throughout  a  British  transaction,  die  settlement  of  average 

-could  only  take  place  according  to  the  law  of  England. 

IBayleyJ.    All   the  plaintiff's  goods  w^re  not  sold  at 

-Erdholm  f\    No,  not  the  whole.    The  defendant  sold  part 

.of  the  goods  in  order  to  collect  a  sum  of  money  necessary 

-for  the  purpose  of  the  ship's  conveyance  to  St,  Petersburgk ; 

<faut  on  her  arrival  at  that  port,  the  plaintiffs  would  have 

iieen  entitled  to  be  reimburaed  for  that  part  of  the  cbx%o 

which  was  sold.    The  money  for  which  it  was  sold  must 

have  been  replaced  to  their- accouht. 
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*  Batley,  J.— But  I  am  of  opinion^  that  so  much  mity  M24* 

eoald  have  been  replaced  to  the  plaintiff's  ae<iount  as  the  "^^v^* 

hw  of  the  country,  a  port  of  which  was  the  ship's  pkce  of  .^, 

ultimate  delivery,  would  warrant ;  and  that  brings  this  case  I>at»Wwi** 
precisely  within  the  principle  of  Simonds  v.  WkUe,  from 
which  I  think  it  is  not  distinguishable. 

HotROTD,  J.  and  Littlbdale,  J.,  concurred. 

A  nonsuit  was  therefore  directed  to  be  entered. 

*  Anderdon  was   to   have   argued  *the   case   for  the  de^ 
fendant.  .    ' 

Wells  V.  loouLDBN. 

Debt  on  the  statute  55  Geo.  III.  c.  137.  s.  6.  for  pe-^  Where  a  de- 

nalties.      The  declaration   contained  three  counts.     The  debt  fo"pe- 

first  count  stated,  that  defendant  was  overseer  of  the  poor  n&lties  on  the 

of  the  parish  of  Cranbrookj  in  the  county  of  Kettt  \  and  137.  b.  a. 

whilst  he  was  such  overseer,  to  wit  on  &c.,  at  8cc.,  did  id  ^J^^  ^' 

.  ,  .  »  defendant, 

his  own  name,  provide,  furnish  and  supply,  for  his  own  being  < 


profit,  certain  goods  and  provisions  for  the  support  and  of  c  ioTbis 
maintenance  of  the  poor  of  the  said  parish  in  the  worUionstf  own  name 
of  the  said  parish ;  "whereby,  and  by  force  of  the  statute  in  hi?own  profit 

such  case  made  and  provided,  the  said  defendant  forfeited  certain  f^ioAt 

and  provisions 
fcr  hoM  said  offence  the  sum  of  100/.,  and  thereby  and  1^  for  the  tup- 
force  of  the  statute  in  such  case  made  and  provided,  an  ^^  **f  S^ 
action  hath  accrued,  &c.    The  second  count  was  similar  to  said  parisb, 
the  first,  omitting  to  state  that  the  poor  were  in  the  work-  ^^  byfom 
house ;  and  the  third  count  differed  only  from  the  others  in  pf  the  statute 
describing  the  defendant  as  a  person  in  whose  hands  the  made  and  pro- 
providing  for,  ordering,  management,  control,  and  direction  J>dcd,said  de- 

finted  fat  bis  said  offence  100/.,  and  thereby,  and  by  force  of  the  statate  in  sucb  case 
■wde  and  provided,  an  action  batb  accrued,  &c. :'' — ^Held  iU,  for  not  averring  in  terms 
that  the  act  done  was  ^against  the  form  of  the  statute,^  and  after  verdict  the  judgment 
was  arrested.  . 

In  a  declaration  on  thti  Same  statute,  it  is  unnecessary  to  negative  the  exceptions  in 
die  6th  sect,  which  imposes  the  penalty. 
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of  the  poor  of  the  parish  of  Cranbrook  was  duly  placed. 
Plea^  the  general  issue.  At  the  trial  .before  Alexander^ 
C.  B.^  at  the  last  Lent  Assizes  for  the  county  of  Kent,  the 
plaintiff  had  a  verdict  for  one  penalty  of  lOOL 

Gtfmey,  in  Easter  Term  last,  obtained  a  rule  nisi  to 
arrest  the  judgment  on  two  grounds,  first,  that  the  acts 
dode  by  the  defendant  were  not  alleged  in  any  one  of  the 
counts,  to  be  against  **  the  form  of  the  statute,"  on  which 
the  declaration  was  framed,  and  he  cited  Lee  v.  Clarke; (a) 
and  second,  that  the  declaration  did  not  negative  the  excep- 
tions contained  in  the  sixth  section,  by  which  the  penalty  is 
imposed,  {b) 

(a)  9  East,  332. 

(6)  The  6th  secdoii,  after  prohibiting  persons  having  the  management 
of  the  poor  from  being  concerned  in  any  contracts,  &c.,  whilst  in  office, 
under  the  penalty  of  100/.  proceeds  as  follows :  provided  nevertheless 
that  if  it  shall  happen  in  any  parish,  &c^  that  a  person  or  persons  com- 
petent and  willing  to  undertake  the  supply  of  any  of  the  articles  or 
things  required  for  such  workhouse  or  workhouses,  or  for  the  use  of  the 
poor  there,  cannot  be  found  within  a  convenient  distance  therefrom 
other  than  and  except  some  or  one  of  the  churchwardens  and  overseers 
of  the  poor,  or  other  person  or  persons  having  the  ordering,  managing, 
teCy  of 'the  poor  in  such  parish,  &c.,  then  and  in  every  such  case  it  shall 
and  may  be  lawful  to  and  for  any  two  or  more  neighbouring  justices  of 
the  peace,  by  certificate  under  their  hands  and  seals,  to  permit  and 
suffer  any  one  or  more  of  such  churchwardens  and  overseers,  or  other 
such  person  or  persons  as  aforesaid,  to  contract  and  agree  for  the  fur- 
nishing and  supplying  of  any  articles  or  things  which  may  be  required 
for  such  workhouse  or  workhouses,  or  otherwise  for  the  use  of  the  poor 
of  such  parish,  &c.,  during  the  time  which  he  or  they  may  retain  such 
appointment,  any  thing  herein  contained  to  the  contrary  notwithstand- 
ing, &c.;  and  such  certificate  shall  be  entered  with  the  derk  of  the 
peace,  &c.,  of  the  county,  &c.,  in  which  such  person  or  persons  shall 
reside^  and  a  copy  thereof  left  with  him,  &c.,  and  from  that  time  every 
person  and  persons  named  in  aoy  such  certificate  shall  be  discharged 
from  any  penalty  to  which  he  or  they  would  otherwise  be  liable  under* 
this  act  for  furnishing  or  supplying  any  such  articles  or  tbiogs  as  afor^ 
•said;  and  in  case  any  action  or  suit,  for  the  recovery  of  any  such  pc« 
nalty  as  aforesaid,  shall  be  commenced  against  any  per^n  or  persons  to 
whom  such  certificate  shall  have  been  granted  as  aforesaid,  it  shall  and 
may  be  lawful  to  and  for  such  person  or  persons  to  plead  •generally  thab 
he  or  they  was  or  were  duly  discharged  from  any  liability  to  such  for-> 


HICHA£LMA£r$TERM^  FIFTH  GEO^  IV. 

Jbraham  shewed  cause  against  the  rule.  Neither  of 
these  objections  Can  prevail.  As  to  the  firstj  it  is  sufficient 
to  shew  th^t  the  offence  alleged  is  committed  contrary  to  v. 

the  provisions  of  some  statute,  the  act  imputed  to  the  de-.    I«>vi«pkh^- 
fendant  not  being  any  offence  at  common  law.     Now  the 
language  of  all  the  counts  shews  that  this  was  a  statutable 
offence,  and   committed  against  the  statute.    In  all   the 
counts  the  offence  is  first  described,  and  each  con<;ludes 
with  this  averment,  ^*  whereby  and  by  force  of  the  statute*, 
in  such  case  made  and  provided,  the  said  defendant  hath, 
forfeited  for  his  said  offence  the  sum  of  100/.,  and  thereby 
and  by  force  of  the  statute  in  such  case  made  and  provided, - 
an  action  hath  accrued  to  the  plaintiff  to  have  and  demand- 
of  and  from  the  defendant,  the  said  sum  of  100/."     The 
omission  of  the  words  ''  against  the  form  of  the  statute/* 
does  not  vitiate  any  of  the  counts.    In  an  action  on  a  penal , 
statute,  it  is  not  necessary  to  aver  that  it  is  contrJL  formam/ 
statuti;  it  is  sufficient,  if  so  much  be  stated  as  brings  the^ 
case  within  some  public  statute.    That  is  manifestly  the- 
case  in  this  instance.    In  Coundell  v.  JohUf  {a)  it  was  Isud  - 
down,  that  ''  where  a  statute  introduces  a  new  law,  by 
giving  an  action  where  there  was  none  before,  or  by  giving 
anew  action  in  an  old  case,  the  plaintiff  need  not  conclude, 
contri  formam  statuti;''  but  if  a  statute  give  the  same- 
action,  with  a  difference  of  some  circumstances,  as  double 
damages.  Sec.,  the  plaintiff  must  either  conclude  contri  for* 
mam  statuti,  **  or  make  his  case  so  particularly  vnthin  the 
statute,  that  it  may  appear  to  be  so."    In  another  report  of 
the  same  case  (6),  Lord  Holt  is  made  to  say,  **  If  no  action 
lies  at  die  common  law,  and  you  may  have  an  action  by  a 
general  statute,  then  if  you  bring  yourself  witbii^  the  de-*. 
scription  of  such  statute,  you  need  not  conclude  contri  for-^ 

feitttrc^  by  a  certificate  granted  according  to  tbe  provisions  of  this  act; 
and  upon  due  proof  being  given  of  such  certificate,  and  of  such  entry 
thereof  as  aforesaid,  the  jury  shall  find  a  verdict  for  tht  defendant  in 
nch  action  or  suit,  &c. 

(a)  2  Salk.  605.  (6)  Holt'a  Rep.  6S4.    Fortes.  125. 
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mam  statuti."    The  case  of  Lee  v.  Clarke^  which  was  relied 
upon  in  support  of  this  objection^  is  not  in  pointy  because 
here  the  offence  is  created  and  the  penalty  imposed  by  the 
same  statute ;  whereas  therci  the  offence  was  against  seve- 
ral statutes ;  and  the  declaration  having  concluded, ''  where* 
by  and  by  force  of  the  statute  in  that  case  made  and  pro- 
vided, an  action  bath  accrued/' &c.  the  Court  held  the  aver^ 
ment  insufficient.    That  was  an  action  upon  the  game  laws^ 
5  Jnn.  c.  14.,  9  ^nn.  c.  25.,  8  Geo,  1.  c.  19.  and  2  Geo.  3. 
c.  19*9  and  was  in  part  founded  upon  all  these  statutes,  and 
therefore  the  objection  was  well  taken.     But  what  is  there 
reported  to  have  been  said  by  Lawrence,  J.  is  important  as 
affording  an  answer  to  die  objection  in  this  case,  viz.  **  If  it 
had  said  statutes,  in  the  plural  number,  perhaps  that  might 
have  done ;  but  it  certainly  is  not  sufficient  with  reference 
only  to  the  statute  2  Geo.  S.  c.  \9;  because  that  aloue 
would  not  support  the  action."      The  opinion  of  that 
leanied  Judge  seems  to  have  been,  that  if  the  same  statute 
had  created  the  offence  and  given  the  penalty,  the  averment- 
itt  that  case  would  have  been  sufficient.    The  case  of  £ar/ 
Clanricarde  v.  Stokes  {a)  is  also  an  authority  in  favour  of 
the  plaintiff.    In  that  case  the  offence  was  created  by  one 
statute,  and  the  action  given  by  another;  and  although  it 
was  averred,  that  the  act  was  done  ^  against  the  form  of 
the  statute,  by  reason  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued,'' 
it  was  held  that  such  an  averment  was  sufficient.    If  the 
languiage  of  the  declaration  in  the  present  case  is  sufficient 
to  shew  that'  the  offence  is  within  the  statute,  the  pleader 
has  done  enough.    This  being  an  offence  created  by  sta- 
tute, it  is  conceded  that  it  must  be  shewn  to  be  within 
the  statute ;  but  if  the  language  is  equivalent  or  tantamount 
to  the  words  ''  against  the  form  of  the  statute,"  no  more  is 
requisite.    There  is  no  magic  in  these  precise  words ;  there 
is  nothing  peculiar  in  them.    The  averment  in  this  decl^- 


(n)  7  Eut,  516. 


Wells 
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ntioD  is  equivalent  to  them^  and  that  is  sufficient.    Then^  as 

to  the  second  objection,  the  case  of  Jones  v.  Jxen  (a)  is  a 

complete  answer  to  it.    The  rule  of  pleading  is,  that  if  in  ^7 

an  enacting  clause  creating  the  offence,  any  thbg  by  way    Icgulden. 

of  exception  is  incorporated,  thei^the  pleader  is  to  negative 

the  exception  by  way  of  averment ;  but  where  the  exception 

comes  after  by  way  of  proviso,  the  pleader  is  not  bound  to 

take  notice  of  it^  but  it  more  properly  lies  on  the  defendant 

to  shew  by  his  plea  that  he  comes  within  the  proviso. 

Here  the  offence  is  completely  described  in  the  first  part 

of  the  6th  section ;  and  then  follows  a  proviso,  within  which 

the  defendant  is  to  bring  himself  if  he  can.     Indeed .  the 

proviso  expressly  declares  that  ''  in  case  any  action  or  suit 

for  the  recovery  of  any  such  penalty  shall  be  commenced 

against  any  person  to  whom  such  certificate  shall  have  been 

granted^  it  shall  and  may  be  lawful  to  and  for;  such  person 

to  plead  generally,  that  he  was  duly  discharged  from  any 

liability  to  such  forfeiture  by  a  certificate  granted  according 

to  the  provisions  of  this  act,  and  upon  due  proof  being 

given  of  such  certificate,  the  jury  shall  find  a  verdict  for  the 

defendant  in  such  action  or  suit.''    It  is  clear,  therefore,  that 

the  plaintiff  was  not  bound  to  negative  the  exceptions  in  the 

statute,  and  that  it  lay  upon  the  defendant  to  bring  himself 

within  the  exception  by  way  of  defence. 

Chitiy  (with  whom  was  Gumey)  contrd.  It  is  essential 
to  this  record,  that  it  should  be  distinctly  averred  in  terms, 
that  the  offence  described  in  the  previous  part  of  the  decla- 
ration was  '^  against  the  form  of  the  statute."  No  periphra- 
tb  or  intendment  will  supply  the  omission  of  these  technical 
words.  Any  departure  from  this  averment  is  an  innovation 
on  an  established  and  inflexible  rule  of  pleading  upon 
penal  statutes,  which  the  Court  will  not  countenance.  The 
averment,  ''  whereby  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  defendant  forfeited  for  his 

(a)  1  Lord  Raym.  119;  see  7  T.  R.  31. 
VOL.  V.  C 
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said  offence  the  sum  of  100/.,  and  thereby  and  hj  force  ol* 
the  ^atute  in  such  case  made  and  provided,  an  action  hath 
^ccFued/^  &c.  is  atieduction  Mrithontpremises, — a  conclusion 
without  a  sufficient  allegation.  The  law  requires  that  the 
offence  itself  should  firsts  described  in  apt  terms,  so  av 
to  meetthe  specific  offence  prohibited  by  the  statute;  and 
dten  the  declaration  should  conclude  with  an  averment  in 
terms,  that  the  said  offence  so  described  is  **  against  the 
fbrm  of  the  statute."^  In  the  elementary  books  on  the 
crown  law,  (a)  it  is  laid  down  that  ^  if  an  indictment  do  not 
conclude  contrifortnam  statutij  and  the  offence  indicted  be 
only  prohibited  by  statute,  and  dot  by  common  law,  it  is 
wholly  insufiicient,  and  no  judgment  at  all  can  be  given 
upon  it.''  The  same^  principle  appHes  to  actions  upon 
penal  statutes,  and  no  case  can  be  found  which  establishes  a 
contrary  position.  The  dictum  of  Lawrence^  J.  in  Lee 
V.  Clarke  is  no  decision  upon  the  point,  because  that  learnt 
judge  merely  says,  ^  if  it  had  said  statutes  in  the  plural 
number,  perhaps  it  might  have  done.''  The  objection  here 
is  that  the  averment  **  whereby  and  by  force  of  the  statute," 
8cc.  is  merely  the  special  pleader's  statement  of  a  legal  result, 
without  premises  whereon  to  found  it.  The  facts  stated  as 
constituting  the  offence  might  have  happened  long  before 
the  passing  of  the  a^t,  and.  if  this  averment  would  be  suffi- 
cient upon  the  plea  of  the  general  issue,  all  that  would  be 
necessary  to  prove  would  be,  that  the  act  was  done  as  alleged* 
The  omission  therefore  of  the  words  ''  contri  formam  sta- 
tuti,"  is  a  fatal  objection.  Then,  secondly^  the  declaration 
should  have  negatived  the  exceptions  in  the  sixth  section^ 
for  although  the  exceptions  come  by  way  of  proviso,  stillthe 
proviso  forms  part  of  the  section,  and  the  declaration  should 
have  taken  notice  of  them. 


Baylet,  J. — ^That  objection  appears  to  me  cleariy  not 
to  be  tenable.    The  general  rule  is,  that  if  there  is  an  excep- 


(a)  Hawk.  P.  C.  lib.  2.  c.  25.  s.  116, 1 17.  8ch  «d.  by  Curwood. 
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tioQ  m^Stch  constitiites  an  essential  part  of  an  enacting  1-8M. 
diuse,  libe  pleader  must  negative  the  exception  in  the  deh 
dacatian ;  but  if  the  exception  comes  after  the  enaeting 
dune  lof  ifay  of  proviso,  then  it  is  suflkient  for  him-  to  Iooulbbv. 
shew  that  Ae  facts  alleged  are  within  the  enacting  part  of 
the  elaoae,  and  what  is  contained  in  the  proviso  must  be 
stated  by  the  other  party,  by  way  of  plea  or  def^uice.  In 
thb  ease^  it  is  clear  that  the  exception  comes  in  by  way  of 
pfoviao,  and  is  not  incorporated  with  the  enacting  part  of 
the  daaae.  hi  many  acta  of  parliament  parentheses  are 
iattDdoaed  by  way  of  exception  or  qualification,  and  be- 
come inseparaUe  from  the  enacting  clause,  and  therefore 
dM^  pleader  is  under  the  necessity  of  negativing  such  ex* 
cepdoB  or  qualification.  For  instance,  in  the  game  laws> 
it  is  enacted  diat  if  any  person  ''  not  being  qualified  ahaU 
do  so  and  so,^  those  words  clearly  form  part  of  the  enact* 
iagdaose.  But  here  the  exception  comes  in  by  way  of 
proviso.  The  sixth  section  enacts, ''  that  no  churchwarden 
or  overseer  of  the  poor,  or  other  person  or  persons  in 
whose  bands  the  collection  of  the  rates  for  the  relief  of  the 
poor  or  Hie  providing  for  the  poor  of  any  parish  or  parishes, 
&&,  shall  or  may  be  placed  jointly  with  or  independent  of, 
sach  cburdiwardens  and  overseers,  or  any  of  them,  under 
er  by  virtne  of  any  act  or  acts  of  parliament,  shall^  .either  m 
his  own  name  or  in  the  name  of  any  other  person  or  per* 
sons,  provide,  fomish,  or  supply,  for  his  or  their  own 
profit  any  goods,  &c.,  for  the  use  of  any  workhouse  or 
wofldiouae^,  or  otherwise,  for  the  support  and  maintenance 
of  the  poor  in  any  parish.  Sec.,  for  wUch  he  or  they  sbsdl  be 
appointed  as  such,  during  the  time  which  he  or  they  shaH 
lefain  such  -appointment,  nor  shall  be  concerned  direct^  or 
indirectly  in  furaishiag  or  supplying  the  same,  or  in  any 
eostract  or  contracts  relatmg  thereto,  under  pain  of  forfeit- 
ing the  sum  of  one  hundred  pounds."  There  the  sentence 
ia  'entire  and  complete.  Then  comes  a  proviso,  'Which  is 
as  distinct  and  substantive  as  if  it  was  numbered  as  the 
seventh  section.    The  manner  in  wliich  the  proriso  hap- 

c  ^ 
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pens  to  be  printed  does  not  vary  the  legal  effect  of  it,  or 
make  it  less  a  distinct  enactment  from  that  with  which  it  is 
connected.  It  expressly  provides  that  the  exception  which 
is  to  relieve  the  defendant  from  the  penalty  is  to  be  pleaded 
as  matter  of  defence.  That  demonstrates  that  it  was  the 
intention  of  the  legislature,  .that  the  exception  was  to  be 
considered  as  a  distinct  provision,  and  to  be.  construed  .by 
the  rules  applicable  to  distinct  provisoes,  and  not  as  part  of 
the  enacting  clause.  Statutes  when  printed  are  .divided 
into  sections  for  mere  convenience ;  but  in  the  rolls  of  par- 
liament, there  is  nothing  to  distinguish  one  section  from 
another.  The  accidental  circumstance  of  printing  this 
proviso  in  the  same  section  does  not  so  incorporate  the  one 
with  the  other,  as  to  render  it  necessary  to  take  notice  pf 
it  in  pleading.  It  forms  no  part  of  the  enactment,  and 
therefore  there  is  no  ground  for  the  first  objection.  On  the 
other  point  I  entertain  some  doubt,  but  we  shall  give  our 
opinion  upon  it  to-morrow. 

HoLROYD,  J. — I  also  think  that  there  is  nothing  in  the 
first  point.  The  proviso  is  perfectly  distinct  from  the  en- 
acting part  of  the  section,  and  the  exception  therein  con- 
tained is  by  the  express  direction  of  the  legislature  to  come 
as  matter  of  defence.  If  a  defendant  has  such  a  certificate 
as  is  there  mentioned,  it  will  be  a  complete  answer  to  an 
action;  but  the  burthen  does  not  lie  on  the  plaintiff  to 
negative  the  existence  of  such  a  certificate.  This  proviso 
is  not  a  qualification  of  what  wept  before,  but  a  distinct 
enactment.  The  reason  why  in  actions  on  the  game  laws 
the  ex<;eptions  are  to  be  negatived  is,  diat  those  laws  are 
not  a  restraint  upon  all  persons,  but  only  upon  those  who 
are  not  qualified  to  kill  game,  and  therefore  the  qualifica- 
tion must  be  negatived.  If  indeed  the  proviso  here  had 
restrained  the  operation  of  the  preceding  section,  and  had 
been  incorporated  with  it,  the  exception  must  have. been 
negatived,  (a)  But  that  is  not  the  case,  and  therefore  it 
(a)  Plowd.  376.410. 
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comes  within  the  rule  laid  down  in  Plowden  (a)  with  respect 
to  provisoes  in  a  deed.  The  plabtiff,  in  order  to  take  ad- 
nmtage  of  the  deed^  may  plead  it  without  the  proviso,  and 
it  is  no  variance ;  and  it  lies  upon  the  defendant  to  bring 
lumself  within  the  proviso. 

LiTTLEDALK,  J.  concurrcd  upon  the  first  point. 

On  the  following  day  judgment  was  given  on  the  other 
pointy  as  follows^  by 

Batlet,  J. — ^This  was  an  action  brought  upon  the  sta- 
tute 55  Geo.  3.  c.  137*  s.6.,  to  recover  penalties  against  an 
overseer  for  supplying  provisions  to  the  poor  of  his  parish 
for  his  own  profit;  and  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  no  one  of  the  counts  of  the 
declaration  alleged,  either  in  the  introductory  part,  that  the 
defendant,  '^  not  regarding  the  statute,"  committed  the  of- 
fice, nor  in  the  concluding  part,  that  the  ofience  was  com- 
mitted ''  against  the  form  of  the  statute."  The  counts, 
however,  did  conclude  with  the  allegation  ^'  whereby,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the 
defendant  hath  forfeited  for  his  said  offence  the  sum  of  100/. 
and  thereupon  an  action  hath  accrued,"  &c. ;  and  it  was  in- 
sisted, on  the  part  of  the  plaintiff,  that  that  might  be  cou' 
sidered  as  a  substantive  allegation  that  the  act  was  against' 
the  statute,  and  would  so  supply  the  other  defect.  But  it  is 
to  be  observed,  that  those  words  are  stated  as  an  inference 
of  law,  arising  from  the  premises,  and  giving  a  description  of 
the  party  as  having  forfeited  the  penalty  for  his  said  offence; 
and  therefore  unless  there  is  what  may  be  considered  as  an 
offence  effectually  charged  in  the  earlier  part  of  the  count,  the 
count  cannot  be  supported.  Now  there  are  very  many  cases 
which  establish  the  position,  that  in  indictments  for  of- 
fences created  by  statute,  or  even  in  actions  upon  statutes 
giving  penalties  to  the  parties  grieved,  it  is  essential  to  state 
(a)Plowd.  110. 


n 


18d4. 


Wells 

«. 

Iggvldsk. 


CASES  IN  THE  KING  9  BENCH, 

that  the  act  charged  has  been  done  against  the  form  of  the 
statute.  Thus  it  is  laid  down  in  Doctr.  Plac.  332.  that 
''  If  an  action  be  brought  against  a  man  on  a  statute,  the 
plaintiff  should  recite  the  special  matter,  and  say,  that  it  is 
against  the  form  of  the  statute;"  and  Lord  Hale  lays  down 
the  same  rule  with  respect  to  indictments,  and  says, ''  If  an 
offence .  be  newly  enacted,  or  made  an  offence  of  a  higher 
nature,  by  act  of  parliament,  the  indictment  must  conclude 
pontrsi  formam  statuti."(a)  The  same  doctrine  nvill  be 
found  also  in  Bennett  v.  Taiboi8{b),  and  was  distinctly  un- 
der the  consideration  of  the  Court  in  the  more  recent  case 
of  Lee  V.  Clarke,  in  which  the  former  authorities  were  all 
reviewed,  and  the  opinion  of  the  Court  delivered  after  full 
attention  to  the  subject;  and  that  I  consider  as  establishing 
that  in  a  penal  action  it  is  essential  to  allege  that  the  of- 
fence charged  was  done  against  the  form  of  the  statute. 
There  is  one  earlier  decision  to  the  same  effect,  which  I 
have  omitted  to  notice,  I  mean  Andrew  v.  The  Hundred  of 
JLewkner{c)*  That  was  an  action  "  upon  the  statute  of 
fVinton,  13  Ed.  1.,  and  the  plaintiff  shewed  that  he  had  per- 
formed the  limitations  and  ordinances  in  the  statute  2,7.Eliz<» 
vc.  13.  and  concluded  contrd  formam  statuii  pradicti,  and 
it  was  alleged  in  arrest  of  judgment,  that  the  declaration 
was  not  good,  because  he,  having  declared  on  two  statutes, 
ouglit  to  have  concluded  contra  formam  statutorum  pradiG' 
torum.  Efut  nou  allocatur  per  totam  Curiam,  because  the 
action  is  given  only  on  the  13  Ed.  \.,  and  the  27  Eliz*  is 
rather  in  restraint  and  hindrance  of  the  action  than  other- 
wise :"  and  a  similar  decision  was  come  to  in  Merrick  ▼. 
The  Hundred  of  Ossubton  (d).  Subsequent  to  the  deter- 
mination of  Lee  V.  Clarke,  is  that  of  Lord  Clanricarde  v. 
Stokes,  in  which  the  same  doctrine  was  again  laid  down ; 
and  though  it  was  there  considered  that  the  declaration  did 


(a)  S  Hale,  P.  C.  189. 198. 

(&)  1  Ld.  Raym.  149.  5  Mod.  307.  S.  C. 

(0  Yclv.  116.    Noy.  185.    Cro.  Jac.  187.  S.  C. 

(<OCas.  Temp.  Hardw.  409.   .Andr.  il6.  S.C. 
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ID  effect  contain  the  legation  in  question^  it  if  .still  an 
aathority  for  bolcling  that  the  allegation  is  necessary.  The 
case  of  dmndell  y.  John  was  one  which,  in  the  progress  of 
the  argumeiU^  raised  some  degree  of  doubt  in  my  mind^  and 
therefore  I  was  desirous  of  adverting  particularly  to  it>  for 
the  purpose  of  seeing  whether  it  did  m  effect  militate 
against  the  general  doctrine  to  be  found  in  the  other  autho- 
rities upon  the  point.  According  to  the  report  of  that  case 
in  SaOceld,  it  certainly  would  appear  that  the  allegation 
"  contri  formam  statuti,"  even  in  an  action  On  a  penal  sta- 
tute, which  gave  a  right  of  action  where  none  existed  before, 
was  not  necessary.  It  is  however  pretty  clear,  upon  refei^ 
ring  to  the  other  reports  of  the  case,  and  particularly  that 
which  is  given  by  Fortescue  {a),  who  himself  argued  the 
case,  that  the  question  as  stated  by  Salkeld  could  not  have 
arisen,  and  that  the  decision  could  not  have  ^proceeded  on 
that  ground.  That  was  an  action  against  a  person  who  Was 
a  wrongdoer,  and  there  were  two  questions  to  be  decided; 
die  one,  whether  the  action  could  be  maintained  at  common 
kw ;  the  other,  whether,  as  the  declaration  was  framed,  the 
plaintiff  was  entitled  to  recover  upon  the  statute  7  and  8 
fVilL  3.  c.  25.  It  was  not,  therefore,  a  question  whether 
in  an  action  brought  upon  that  statute  it  was  necessary  that 
the  declaration  should  conclude  ''  contri  formam  statuti/' 
but  whether,  framed  as  that  declaration  was,  the  Court 
could  say,  that  it  was  a  declaration  upon  that  statute;  and 
they  held  that  they  could  not.  That  case,  therefore,  as  it 
.seems  to  me,  did  not  call  for  the  doctrine  reported  by  Sal- 
keld to  have  been  there  laid  down;  and  I  think  he  was 
clearly  mistaken  as  to  the  foundation  of  the  judgment  there; 
consequently  it  does  not  seem  to  me  to  bear  in  favour  of 
the  present  plaintiff.  And,  inasmuch  as  this  is  a  penal  ac- 
tion, brought,  not  by  a  party  grieved,  but  by  a  stranger, 
and  founded  wholly  upon  the  statute,  it  appears  to  us,  up- 
on the  authoritie^i  that  the  statement  of  the  offence  jcharged 
is  insufficient,  unless  the  facts  constituting  the  offence  are 

(•)  Fortescue,  104^  under  the  tide  of  « Kendall  v.  John.* 
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set  out,  and  it  ia  stated  as  a  substantive  aHegation,  as  part 
and  parcel  of  those  facts,  that  the  offence  was  committed 
against  the  form  of  the  statute.  For  these  reasons  we  are 
of  opinion,  that  the  rule  for  arresting  the  judgment  must  be 
made  absolute.  It  is  a  satisfaction  to  me,  personally,  to 
know,  that  as  this  decision  is  founded  upon  an  objection 
arising  on  the  record,  the  party,  if  he  should  be  dissatisfied 
witli  the  opinion  of  this  Court,  will  have  the  opportunity  of 
taking  the  opinion  of  a  Court  of  Error. 

Rule  absolute. 


By  a  private 
act  of  parlia- 
roenCy  mtitled 
**  An  act  to 
enable  the 
Norwich 


D.  C.  Guthrie  and  R.  Bun  von.  Assignees  of  Frei>- 
ERiCK  Savisry,  a  Bankrupt,  v.  H.  Fisk  and  J.  S. 
PATTEsaN,two  of  theDirectors  of  the  Norwich  Union 
Society,  for  the  Insurance  of  Lives  and  Survivorships. 

Assumpsit  for  money  had  and  received  by  the  defend- 
ant, to  and  for  the  use,  and  on  account  of,  Frederick  Savery, 
and  for  money  due  on  an  account  stated  with  him,  before 
he  became  bankrupt.     There  were  also  counts  for  money 


Union  Society  paid  by  the  plaintiffs,  as  such  assignees,  for  the  use  of  the 
name  of  their  d^^®"<la°ts ;  for  money  had  and  received  by  the  defendants 
secretary,  and  to  and  for  the  use,  and  on  account  of  the  plaintiffs,  as  as- 
the  nfunes  of  ^ig^ees ;  and  for  money  due  on  an  account  stated  with  the 
their  directors,  plaintiffs  as  assignees,  since  the  bankruptcy.  The  defend- 
and  secret  ants  pleaded  the  general  issue,  and  gave  notice  of  a  set-off. 
tary,''  that  so-  ^j  ^^  ^gj  before  Abbott,  C.  J.  at  the  London  Sittings  be- 
cietywereem-  ,         m  •     •«•  • 

powered  to       fore  Michaelmas  Term,  1 822,  the  plaintiffs  were  nonsuited, 

and'proaLute  °"  *®  ground  of  a  variance  between  the  commission  of 

tdlactiont  and  bankrupt  against  Savery,  and  the  petition  and  deposition 

name' of  their   of  the  petitioning  creditor,  whereon  it  was  grounded.     The 

secretary,  as  a  variance  was  afterwards  removed  by  an  order  of  the  Lord 

nominal  plain- 

tiff:— Held,      Chancellor,  and  in  the  Michaelmas  Term  following,  a  rule 

that  that  did 

not  empower  the  secretary  to  sue  out  a  commission  of  bankrupt  on  the  behalf  of  tha 

society,  against  a  person  indebted  to  them  as  a  society. 
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nisi  was  obtained  for  setting  aside  the  nonsuit^  and  granting 
a  new  trial;  and  on  cause  being  shewn,  as  there  still  ap- 
peared to  be  a  question  arising  on  the  validity  of  the  com- 
mission, the  Court  directed  the  facts  to  be  stated,  for  their 
consideration,  in  the  form  of  a  special  case ;  which  was  as 
fcdlows : — 

By  the  act  of  the  53  Geo.  3.  c.  2l6.  intitled  "  An  act  to 
enable  the  Norwich  Union  Society  for  insurance  against 
loss  by  fire,  to  sue  m  the  name  of  their  secretary,  and  to 
be  sued  in  the  names  of  their  directors,  treasurers  and  se- 
cretary," after  reciting  among  other  things,  that  several  per- 
sons had  formed  themselves  into  a  society,  under  the  name 
of  the  Norwich  Union  Society  for  Insurance  against  Loss  by 
Fire,  and  had  raised  considerable  sums  of  money  in  order 
to  msure  each  other,  and  all  persons  becoming  members  of 
the  said  society,  from  and  againat  all  loss  and  damage  hap- 
pening by  means  of  fire  to  buildings,  houses,  goods,  mer- 
chandizes and  effects,  belonging  to  any  member  or  mem- 
bers of  the  said  society  in  any  part  or  parts  of  Great  Bri- 
tain,  other  than  and  except  the  city  of  London,  and  the 
liberties  thereof,  and  the  several  other  places  within  the 
weekly  bills  of  mortality ;  and  that  all  persons  insuring  in  or 
with  the  said  society  were  members  thereof  to  all  intents 
and  purposes,  and  entitled  to  all  the  advantages  thereof; 
and  that  difficulties  had  arisen,  and  might  from  time  to  time 
arise,  in  recovering  debts  due  to  the  said  society,  and  also 
in  prosecuting  persons  who  might  steal  or  embezele  the 
property  of,  or  who  might  commit  or  be  guilty  of  any  otheir 
offence  against,  or  with  intent  to  injure  or  defraud  the  said 
society,  since  by  law  the  individual  members  of  the  said 
society  must  in  such  cases  sue  and  prosecute  by  their  seve- 
ral and  distinct  nam^s  and  descriptionis.     And  further  re- 
citing, that  difficulties  might  from  time  to  time  arise  in 
recovering  debts  owing  by  the  said  society  to  the  individual 
members  thereof,  and  other  persons  dealing  therewith,  and 
that  it  was  therefore  expedient  that  such  individual  mem- 
bers, and  other  persons,  should  be  thereby  enabled  to  com- 
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mence  aod  prosecute  suits  and  actions  at  law,  and  to  sue 
out  execution  upon  judgments  obtained  by  them  against 
such  directors  and  officers  of  the  said  society  as  were  there- 
inafter mentioned :  it  is  enacted,  '^  That  all  actions  and  suits 
%Q  be  commenced  or  instituted  by  or  on  behalf  of  the  said 
society  against  any  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  shall  or  lawfully  may  be  commenced 
or  instituted  and  prosecuted  in  the  name  or  names  of  the 
secretary  or  secretaries,  for  the  time  being,  of  the  said  so- 
ciety, as  the  nominal  plaintiff  or  plaintiffs  for,  or  on  behalf 
of  the  said  society;  and  that  all  actions  and  suits  to  be 
commenced  or  instituted  against  the  said  society,  shall  be 
commenced,  instituted,  or  prosecuted  against  any  one  or 
more  of  the  directors,  or  against  the  treasurer  or  treasurers, 
•or  against  the  secretary  or, secretaries,  for  the  time  beiqg, 
of  the  said  society,  as  the  nominal  defendant  or  def(^daiit8 
for  and  on  behalf  of  the  said  society ;  and  that  all  prosecu- 
tions to  be  brought,  instituted,  or  carried  on  by  or  on  be- 
half of  the  said  society,  for  fraud  upon  or  against,  or  ibr 
embezzlement,  robbery,  or  stealing  of  the  property  of  the 
said  society,  or  for  any  other  offence  committed  against,  or 
with  intent  to  injure  or  defraud  the  said  society,  shall  or 
lawfully  may  be  so  brought  or  instituted  and  carried  on  in 
the  name  or  names  of  the  secretary  or  secretaries  for  the 
time  being  of  the  said  socie^ ;  and  in  all  indictments  and 
informations,  it  shall  be  lawful  to  state  the  property  of  the 
said  society  to  be  the  property  of  the  secretary  or  secretar 
ries  for  the  time  being  of  the  said  society;  and  any  offence 
committed  with  intent  to  injure  or  defraud  the  said  society, 
shall  and  lawfully  may  in  such  prosecution  be  said  to  hi^ve 
been  committed  with  intent  to  injure  or  defraud  the  said 
secretary  or  secretaries  for  the  time  being  of  the  said  so- 
ciety, and  any  offender  or  offenders  may  thereupon  be  law- 
fully convicted  of  any  such  offence ;  and  the  death,  resig- 
nation, or  removal,  or  other  act  of  any  director  or  directors, 
treasurer  or  treasurers,'  or  secretary  or  secretaries  of  the 
said.society,  shall  not  abate  any  such  action,  suit,  or  prose- 
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cation/'    The  case  then  recited  other  sections  of  the  same 
statute,  not  necessary  here  to  set  out«    Bj  55  Geo,5.  c.915. 
lotitled  ''  An  act  to  enable  the  Norwich  Union  Society  for 
the  insurance  of  lives  and  survivorships,  to  sue  in  the  name 
of  their  secretary,  and  to  be  sued  in  the  names  of  their  di- 
rectors, treasurers,  and  secretary,"  the  same  enactments  and 
provisions  are  made  for  and  on  behalf  of  the  said  **  Norwich 
Union  Society  for  the  insurance  of  lives  and  survivorships, 
as  are  made  in  the  act  hereinbefore  set  forth  for  and  on  be- 
half of  the  Norwich  Union  Society  for  insurance  against  loss 
by  fire."    The  defendants  are,  and  at  the  time  of  making 
out  the  deposition  of  bankruptcy  hereinafter  mentioned^ 
were  two  of  the. directors  of  the  Norwich  Union  Society  for 
die  insurance  of  lives  and  survivorships ;  and  the  same  per- 
sons are  likewise  directors  of  the  Norwich  Union  Society 
for  insurance  against  loss  by  fire.  Frederick  Savery,  before 
his  bankruptcy,  was  a  marine  insurance  broker  at  Brisiol, 
and  agent  at  that  place  for  both  the  Norwich  Union  Socie- 
ties, and  as  such  agent  was  in  the  habit  of  corresponding 
with,  and  rendering  his  accounts  to  one  Samuel  Bignold, 
who  held  the  office  of  secretary  to  both  the  said  Norwich 
Union  Societies.      On  the  10th  of  June,  1820^  a  commis- 
sion of  bankrupt  was  issued  against  Savery ^  upon  the  peti- 
tion of  the  said  Samuel  Bignold,  who  was  described  in  the 
petition  as  "  secretary  to  the  Norwich  Union  Society  for  in- 
surance against  loss  by  fire ;"  which  petition  stated,  "  that 
the  said  Frederick  Savery  was  indebted  to  the  said  society 
in  100/.  and  upwards,  for  premiums  of  insurance  against 
fire,  had  and  received  by  the  said  Frederick  Savery  to  the 
use  of  the  said  society ;"  and  upon  this  petition  a  commis- 
sion of  bankrupt  issued  against  the  said  Frederick  Savery 
under  the  great  seal,  bearing  date  on  the  same  day. 

'  Hie  questions  for  the  opinion  of  the  Court  are : — first. 
Whether  it  was  competent  to  the  secretary  to  petition  for 
and  sue  out  a  commission  of  bankrupt,  in  manner  men- 
tioned in  the  case,  upon  a  debt  due  to- the  Norwich  Union 
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Society ;  and  second.  If  it  was  not,  whether  the  defendants 
can  make  that  objection.  If  the  Court  shall  be  of  opinion 
that  it  was  Competent  to  the  secretary  to  petition  for  and 
sae  out  the  commission,  or  that  the  defendants  cannot  make 
that  objection,  the  nonsuit  is  to  be  set  aside  on  payment  of 
costs,  and  a  new  trial  had : — if  otherwise,  the  nonsuit  is  to 
stand. 

Tindal,  for  the  plaintiffs.  On  the  first  point,  from  the 
nature  and  provisions  of  this  act  of  parliament,  the  Norwich 
Union  Company  have  power  to  sue  out  a  commission  of 
bankrupt ;  and  on  the  second,  the  defendants,  from  the  pe- 
culiar situation  in  which  they  stand,  are  estopped  from 
making  that  objection.  First,  the  act  was  a  remedial  act, 
and  its  object  is  set  forth  in  its  preamble,  which  recites 
'^  that  difficulties  had  arisen,  and  might  from  time  to  time 
arise,  in  recovering  debts  due  to  the  said  society."  The 
cause  of  passing  the  act,  therefore,  was  that  those  difficul- 
ties might  be  removed.  But  they  could  not  be  completely 
removed,  unless  the  power  of.  suing  out  a  commission  of 
bankrupt  was  given ;  for  there  are  many  instances  in  which 
a  debt  cannot  be  recovered  except  by  such  means.  By  one 
part  of  the  act  the  secretary  is  allowed  to  sign  judgment 
and  take  out  execution,  and  he  may  therefore  be  supposed 
to  be  allowed  to  sue  out  a  commission  of  bankrupt,  because 
that  has  been  defined  to  be  an  action  and  execution  in  the 
first  instance;  Twiss  v.  Massey{a)  and  Ex  parte  Free- 
man  (&)•  In  Ex  parte  Brown  (c)  a  commission  of  bank- 
rupt is  said  to  be  not  only  an  execution,  but  one  of  more 
extended  force  than  an  execution  at  law ;  which  does  not, 
however,  vary  the  definition ;  and  in  Ex  parte  Elton  (d), 
the  present  Lord  Chancellor  said,  it  "  is  not  treated  any 
longer  as  an  execution  at  law,  for,''  his  lordship  added  as 
the  reason,  ''  the  effects  taken  under  it  are  not  disposed  of 
as  at  law,  but  fall  immediately,  by  the  direction  of  the  sta- 

(a)lAlk.6r.  (6)  1  Ves.  &  Bea.  41. 

(c)  2  Vcs.  jun.  68.  (d)  8  Ves.  238. 
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tatei  under  the  .administratioD  of  this.CJourt;  which  is  to 
make  an  equitable  distribution  among  the  creditors,  to  ad- 
mit all  equitable  claims  upon  the  effects,  and  to  divide 
them  rateably.''  A  commission  of  bankrupt  does  not  ma^ 
terially  differ  in  principle  from  an  execution  at  law,  if  the 
steps  in  the  proceedings  in  both  cases  are  examined ;  and 
therefore,  from  that  reasoning,  and  from  the  authorities 
cited,  it  seems  very  reasonable  that  an  act  of  parliament 
passed  for  the  purpose  of  removing  difficulties  in  suing^ 
should  go  the  length  of  conferring  the  right  of  suing  out  a 
commission  of  bankrupt.  To  hold  the  contrary,  would  be 
to  put  a  very  narrow  construction  on  the  act ;  and  it  is 
hardly  necessary  to  cite  authorities  for  saying,  that  such  an 
act  oaght  to  be  construed  liberally.  In  Comyns's  Digeii(a) 
it  is  said,  ''  every  statute  ought  to  be  construed  according 
to  the  intent  of  the  parliament ;"  and  again,  (6) ''  The  Judges 
ei^pound  a  case  within  the  mischief  and  cause  of  an  act,  to 
be  within  the  statute  by  equity,  though  it  be  not  within  the 
words  :"  and  the  latter  principle,  when  applied  to  the  pre- 
sent case,  becomes  quite  decisive  in  favour  of  the  plaintiffs. 
Secondly,  the  defendants  are  not  in  a  situation  to  take  ad- 
vantage of  this  objection,  even  if  it  is  tenable.  They  are, 
indeed,  sued  as  directors  of  the  society  for  the  insurance  of 
lives  and  survivorships,  but  they  are  also,  in  fac^  directors 
of  the  society  for  insurance  from  fire,  at  the  instance,  and 
for  the  benefit  of  which,  .the  commission  of  bankrupt  was 
sned  out;  therefore  they  must  be  presumed  to  know  of  all 
the  acts  done  by  the  authority  of  either  .society,  and  this 
act  must  be  taken  .as  done  by  their  own  authority.  They 
are  consequently  estopped  from  disavowing  that  act,  and 
cannot  set  up  this  objection.  Jacaud  v.  French  (c).  [Boy- 
Ay,  J.  That  argument  seems  to  me  to  present  this  diffi- 
culty. If  the  defendants. are  obliged  to  pay  the  sum  of 
money  claimed  in  the  present  action,  and  hereafter  the  pre- 


(a)  Tit,  **  Parliament."  R.  10.  (6)  lb.  R.  13. 

(c)  12  £Mt,  317. 
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sent  cMBittissioB  is  miperteded  and  il  valid  one  tfued  oul^' 
(hey  may  be  obliged  to  pay  it  over  again^  and  that  will  be  » 
great  hardflhip  upon  them.] 

F.  PotUcky  coatdL  This  eommission  cannot  be  sup- 
jwrted;  and  tberefbre  the  plaintiffs  eannot  derive  from  it 
any  right  of  action.  To  prove  that,  it  is  only  necessary  to 
te^  to  the  kngoage  of  the  acts  of  parliament,  by  which 
creditora  are  entitled  to  sue  out  a  commission  of  bankrnpt.- 
The  'first  statute  by  which  that  power  is  giveiiy  is  die  & 
Geo*  2.  c.  SO.  s.  23.,  for  the  50  Geo^  1.  was  only  tempos 
«ary«  By  that  it  is  enacted,  that  unless  the  snm  due  to  the 
credilor.  amounts,  to  100/.  the  commission  shall  not  issue. 
FrOtBtbat  it  appeal^  that  the  person  petitioning  must  be  u 
creditof^  and  that  a  debt  of  a  particular  amount  must  be 
due  to  himself^  or  himself  and  others,  in  order  to  come 
within  the  meaning  of  the  statute.  That  the  bankrupt 
laws. must,  in  the  first  instance,  be  construed  strictly,  need 
not  bo  contended,  since  they  are  introductory  of  a  more 
aummary  mode  of  proceeding  than  was  originally  given  by 
the.  Qonunon  law.  By  the  5  Geo.  ft.  it  is  provided,  that  the 
debt  must  be  a  legal  debt  actually  due,  and  the  commission 
must  issue  on  the  petition  of  all  the  parties  to  whom  the 
debt  is  iriupposed  to  be  due.  If  one  of  the  parlies  residea 
in  n  foreign  countiy,  and  is  there  domiciled,  so  as  to  bcr 
ooosideitd  as  an  enemy,  a  petition  cannot  be  presented,  nor 
li  commission  sued  out  But  in  thb  case  the  facts  are  quite 
different;  There  is  a  tontbual  change  of  purtnenihip^ 
The  debt  on  which  the  commission  has  issued,  is  not  due 
to  jdie  parties-  suing  it  out,  but  to  different  parties,  who  have 
taken  their  places.  {fiay/ejf|  J«  Suppose  the  debtor  re* 
oeives  l<tf.  on  ten  successive  dayt,  and  on  every  one  of 
fliese  days  one  member  goes  out  and  another  comes  in — 
would  you  bring  one,  or  te^  actions?]  It  must  be  admits 
ted  that  the  secretary  might  sue  for  several  sums  of  money, 
received  ^at  different  times  for  the  use  of  the  company,  in 
one  action;  but  non  conltat  that  he  may  sue  out  a  commis- 
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«Mi  of  bankrupt.    Then,  as  to  die  cmistniction  of  this  par* 
tkohr  act  of  parliamenti  .since  it  is  bsisted  that  the  secre-^ 
lify  nay  sue  out  a  commission  of  bankrupt  by  force  of  its 
pnmttODB,  it  must  be  construed  with  the  santie  strictness  as 
the  general  bankrupt  laws.     It  is  an  act  passed  for  the  spe- 
dal  benefit  of  the  Norwich  Union  Society,  and  they  ard 
empowered  to  proceed  in  a  manner  different  from  the  usual 
coarse  of  the  common  law.    Now  there  is  no  instance 
wherea  private  act  of  parliament,  passed  for  the  benefit  of 
inifiiiduals,  has  been  construed  liberally,  or  beyond  the  let^ 
ter.    If  it  had  been  the  intention  of  the  legislature  to  give 
file  society  power  to  issue  a  commission,  it  would  have  beeii 
stated ;  but  diere  is  nothing  introduced  about  a  c(ttntnission 
of  bankrupt  at  all.    It  was  probably  wi^ed  to  teuiedy  the 
difficulties  experienced  by  the  society  in  the  recovery  of 
their  debta,  but  as  this  was  an  extraordinary  mode  of  pro^ 
ceeding,  il  may  have  been  withheld  purposely.    Sfalce  the 
Set  ought  to  be  stricfiy  construed,  those  whd  WouTd  avail 
themselvea  of  it  must  bring  themselves  clearly  and  fiilly 
within  the  terms  of  it,  which  these  plumtiflb  dertaihiy  hav^ 
aot  done.    It  may  be  observed  in  addition,  that  the  power 
BOW  claimed  by  tiie  plaintiffs  would  be  quit^  subvetvive  of 
die  provision  in  the  23d  section  of  the  5  Geo,  it.  c.  30.,  he* 
cause  it  is  dear  that  the  secretary  could  not  give  the  bond 
wUch  is  fiiereby  required  to  be  given. 

Tindttl,  in  reply.  The  last  argument  is  of  no  weight,  be^ 
cause  where  a  commission  is  founded  upon  a  debt  owing  to 
several -parties,  a  bond  given  by  any  one  of  them,  is  suffik 
cieat  to  satisfy  the  requisition  of  die  statilte.  IHolroyd, 
J«  It  is  by  no  means  a  matter  of  course  that  the  secretary 
ibeuM  be  one  of  the  creditors,  for  he  may  bold  the  office 
of  secretaty  without  being  a  member  of  .the  society^  and 
fiita  he  would  not  be  a  cr^itor.] 

Bay-lb T,  J.-^In  ^is  case  I  think  the  commission  can« 
Bot  be  supported.   This  is  only  a  modem  act  of  parliament. 
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and  unless  we  ean  see  clearly  that  it  was  the  intention,  of 
the  legislature^  we  are  not  at  liberty  to  go  beyond  the  words 
of  the  act.  It  would  be  introducing  a  dangerous  rule  of 
construction,  if  we  were  to  introduce  words  extending  an 
act  of  parliament  farther  than  the  mischief  specially  pro- 
vided for.  This  was  an  act  passed  for  the  purpose  of  ena- 
bling the  Notwich  Union  Society  to  sue  in  a  manner  dif- 
ferent from  that  allowed  at  common  law.  It  passed  at  a  time 
when  the  remedy  by  a  commission  was  perfectly  well  known 
as  one  of  the  modes  by  which  a  creditor  might  enforce  pay- 
menty  not  merely  of  his  own  debt,  but  of  those  of  all  the  cre- 
ditors ;  and  if  it  had  been  the  intention  of  the  legislature  to 
go  beyond  the  ordinary  mode,  one  would  have  supposed  the 
power  to  sue  out  a  commission  would  have  been  given  in 
express  words;  for  although  a  commission  is  a  species  of 
writ,  it  is  not  ordinarily  called  so.  Mr.  Tindal  admits  that 
these  words  would  not  be  sufficiently  large  to  include  a 
commission  of  bankrupt,  unless  by  considering  the  pream- 
ble a  larger  meaning  can  be  given  to  them  than  prim&  facie 
they  would  otherwise  import.  Now  the  preamble  only 
mentions,  that  diflSculties  had  arisen  in  recovering  debts, 
which  niust  mean  the  ordinary  difficulties  arising  in  recover- 
ing debts,  and  therefore  provides  the  ordinary  means  .by 
which  those  difficulties  may  be  obviated,  but  does  not  ex- 
tend to  those  extraordinary  cases  where  a  commission  of 
bankrupt  might  become  necessary.  And  then,  as  to  the 
act  itself,  there  are  no  words  subsequently  which  can  bring 
it  within  that  species  of  cases.  The  enacting  words  are 
confined  to  '^  all  actions  and  suits,"  which  can  by  no  means 
be  extended  so  fiau*  as  to  mean  the  fluing  out  commissions  of 
bankrupt.  Besides,  I  think,  that  if  we  look  at  the  5  Geo.  2. 
we  shall  find  very  great  difficulty  in  reconciling  such  a 
power  with'  the  provisions  of  that  act.  By  that  it  is  re- 
quired, that  the  creditor  shall  sue  out  the  commission.  The 
secretary  is  not  a  creditor.  The  creditor  is  to  give  the  bond. 
By  whom  is  the  bond  to  be  given  in  this  case  i  ,  Not  by  the 
secretary,  but  by  some  person  who  is  substantially  the  ere- 
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ditor.  There  is  a  power  ^iven  ia  the  5  Geo.  2.,  by  which 
damages  may  be  recovered  in  case  of  a  malicious  commissipi^ 
issuing ;  but  no  such  provision  is  made  by  this  act.  There 
are  no  words  referring  to  an  occasion,  in  which  such  a  dif- 
ficulty might  arise.  And  yet  this  act  was  substantially 
prepared  by  the  company,  themselves,  and  as  they  have  not 
thought  proper  to  insert  language  to  this  effect,  are  wq 
authorised  in  extending  the  language  of  the  act  to  cases 
for  which  they  have  not  themselves  provided?  Upon  the 
whole,  I  think  this  commission  cannot  be  supported^ 
The  rule,  therefore,  for  setting  aside  the  nonsuit  must  be 
discharged. 

HoLROYD,  J. — I  think  the  commission  cannot  be  sup^ 
ported.  There  are  no  words  in  the  act  expressing  the  in- 
tention of  the  legislature  to  give  this  society  the  power  of 
suing  out  a  commission  of  bankrupt.  In  taking  proceed- 
ings at  common  law,  there  must  be  very  great  difficulties 
arising  from  the  change  of  members,  but  those  are  greatly 
obviated  by  the  society  being  enabled  to  sue  in  the  name  oC 
the  secretary  as  the  nominal  plaintiff.  Where  an  act  of 
parliament  is  passed,  by  which  peculiar  privileges  are  con- 
ferred on  certain  individuals,  the  act  is  to  be  con9trued  as 
the  language  of  those  parties  by  whom  the  enactment  is  pro- 
cured. It  is  a  private  act  of  parliament,  and  therefore  must 
be  construed  strictly,  and  cannot  be  carried  any  further 
than  the  words  import:  and  I  see  nothing  to  shew  that  the 
act  gave  the  society  the  power  to  sue  out  the  commission* 
Supposing  there  had  been  a  power  given  to  the  secretary  to 
sue  out  a  commission,  the  100/.  might  not  be  due  to  the 
then  existing  memb^s,  but  might  be  due  to  persons  who 
bad  resigned*  It  does  not  appear  that  the  secretary  was  a 
Aiember  of  the  society,  and  the  petition  does  not  state  whose 
debt  it  substantially  is,  so  that  although  he  sues  upon  the 
deb^hon  constat  that  it  is  his  debt.  And  therefore,  in  case 
of  a  commission  being  sued  out  maliciously,  the  person 
aggrieved  would  not  know  against  whom  he  ought  to  brmg 
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his  aetioD.    For  these  reasons  I  am  of  opinion,  that  the 
rule  for  setting  aside  the  nonsuit  ought  to  be  discharged. 

LtTTLfiDALE,  J. — The  parties  here  can  have  no  other 
mode  of  recovering  their  debts,  than  that  strictly  and  spe* 
ciallj  pointed  out  in  the  act  itself.  It  is  admitted,  that  a 
commission  of  bankrupt  is  not  an  action  or  suit*  A  scire 
facias  was  formerly  thought  not  to  be  an  action  or  suit;  but 
it  has  been  since  held  to  be  so.  Co.  litt.  505.  507-  I 
think  that  a  commission  of  bankrupt  cannot  be  considered 
in  the  same  light  as  an  execution,  although  they  have  been 
compared;  since  they  are  dissimilar  in  their  effect,  the  onc^ 
being  an  execution  under  the  authority  of  statutes,  and  the 
other  an  execution  at  common  law.  Upon*  this  point,  I 
would  here  refer  to  the  opinion  of  Lord  Elknborough  in  the 
£iiig  V.  XfOpe2.(a)  Now,  supposing  this  act  out  of  the 
question,  then  the  members  might  have  sworn  that  the  de- 
fendant was  indebted  to  all  the  persons  then  in  the  society. 
If  that  was  not  proved  by  evidence,  then  the  defendant  might 
shew  that  the  debt  was  misdescribed.  But  in  this  case  if  it 
be  wrong,  it  would  be  impossible  to  shew  that  it  was  wrongly 
described.  The  rule  for  a  nonsuit  must  therefore  be  made 
absolute. 

Rule  absolute. 

(a)EastySdOand  232. 


R.  Morris,  J.  H.  Renny  v.  E.  Robinson. 


Assumpsit  for  money  had  and  received.     Plea  non 

At  the  trial  before  Abbott^ 


Where  the 

master  of  a 

ship  on  a  voy-  assumpsit,  and  issue  thereon. 

age  from 

Calcutta  to  London^  ladien  with  indigo,  was  obliged  to  put  into  Mauritius  from  Qn-» 

seaworthiness,  and  there  abandoned,  ship  and  cargo,  which  were  bonk  fide  sold  by  public 

auction  under  the  orders  of  the  Vice-Admiralty  Court :— Held  in  assumpsit  oj  the 

owner  against  the  purchaser  of  the  indigo;  1st.  That  there  being  do  pressing  necessity 

for  the  sale,  the  master  could  confer  no  title  upon  the  vendee.    2d.  That  a  judgment 

in  tort  against  Uie  owner  of  the  vessel  for  not  delivering  the  cargo,  pursuant  to  the  bilf 

of  lading,  was  no  bar  to  this  action;  and  3d.  That  an  unavailing  aemaod  of  the  frf^ 

ceeds  in  the  Vice  Admiralty,  did  not  prevent  the  plaintiff  from  recovering  the  full  value 

of  the  indigo  from  the  defendant. 
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G.  J^^tthe  London  adjourned  sittioga  after  Trinky  Term, 
188Sy  %  verdict  was  found  for  the  plaintiffs  damages  70002.| 

tobject  to  the  opinion  of  the  Court  upon  the  following  «. 

RoBursQor. 


The  plaiat^s^  and  the  defendant,  are  respectively  mer- 
chants residii^  in  London,  On  or  about  the  dd  December, 
IMOy  die  house  of  M'Intyre  and  Co.  of  Calcutta,  mer- 
chants, akipped  on  board  the  Lady  Bnnkt,  Isaac  Fallance  ' 
master,  140  chests  of  indigo,  the  property,  and  on  account 
and  risk  of  the  plaintiffs,  under  thi^e  several  bills  of  lading 
signed  by  the  captain,  one  for  7^  chests,  one  for  45,  and  one 
far  23,  total  14(X  By  which  bills  of  lading,  the  indigo  was 
to  be  delivered,  in  the  port  of  London,  to  the  plaintiffs  or 
their  orden  The  Lady  Banks  sailed  from  Calcutta  on  the 
^Ist  December,  1820,  with  the  140  chests  of  indigo  on 
boards  and  ^  cargo  of  various  other  merchandise,  bound  for 
the  port  of  Londim,  and  in  the  progress  of  the  voyage  met 
with  a  gale  of  wind  while  lying  in  Madras  Roads,  but 
proceeded  from  thence  and  put  into  Trincomalee,  where 
considerable  repairs  were  done  to  her.  She  sailed  from 
riiaconMi/cs  on  the  1 7th  February,  1821,  for  London,  and 
again  met  with  tempestuous  weather,  which  occasioned'  her 
to  become  very  leaky.  During  the  last  n^entioned  weather, 
about  600  bags  of  sugar  were  necessarily  thrown  overboard, 
and  with  much  difficulty  the  ship  was  conducted  to  the 
ishnd  of  the  Mauritius,  where  she  arrived  on  the  24th 
Mardh  1821|  and  assistance  being  procured,  she  was  run 
upon  a  mud  bank,  with  a  view  to  the  preservation  of  the 
abip  and  cargo,  and  it  was  necessary  that  the  ship  should  be 
wholly  unloaded)  and  hove  down,  in  order  to  examine  and 
repair  the  damage  which  had  been  sustained.  The  captain, 
by  the  advice  of  the  agents  whom  he  employed,  residing  at* 
fort  Louis,  in  the  said  island,  employed  a  proctdr ;  and 
on  the  24tb  March,  petitioned  the  Vice-Admiralty  Court  of 
the  bbmd,  ^nd  under  an  order  made  by  that  Court,  the  cargo 
iras  landed  and  deposited  in  waiehouses.    An  accidental 
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£re  having  happened  at  the  warehouse  where'part  of  the 
cargo  had  been  deposited,  great  part  thereof  was  burnt  or 
materially  damaged,  and  was  sold  by  auction ;  and  21  chests 
RofiivsoN.     of  indigo  were,  by  the  proceedings  of  the  Admiralty  Court 
afterwards  referred  to,  reported  to  be  damaged,  and  were 
also' sold  by  public  auction,  but  those  form  no  part  of  the 
demand  in  the  present  action.     After  the  sale,  there  re- 
mained of  the  whole  cargo  only  119  chests  of  the  indigo 
comprised  in  the  bills  of  lading,  and  2  sample  chests  of 
indigo,  30  casks  of  tallow,  some  buffaloes'  horns  and  a  few 
packages  of  small  value.     In  pursuance  of  an  order  of  the 
said  Vice- Admiralty  Court,  the  ship  was  surveyed,  and  an 
estimate  was  made  by  competent  persons  on  oath,  that  the 
necessary  repairs  and  other  incidental  expenses,  to  enable 
the  ship  to  perform  her  voyage  to  England,  would  amount 
to  the  sum  of  25,669  dollars;  and  the  surveyors  reported 
that  if  the  ship  had  these  repairs  done  to  her,  she  would 
then  be  a  good   sound  ship.     Two  merchants,  however, 
fesidiog  at  Port  Louis,  declared  upon  their  oath,  in  the 
proceedings  in  the  Vice-Admiralty  Court,  their  bielief,  that 
the  expense  of  the  repairs  would  far  exceed  the  value  of  the 
ship  when  repaired.    The  captain  had  no  funds,  and  could 
not  procure  any  to  pay  for  the  repairs,  except  by  sale  of 
part  of  the  cargo,  but  there  was  an  opportunity  to  trans-* 
ship  the  indigo   from  the  MauritiHS  for  England,  soon 
after  the  arrival  of  the  vessel  there,  and  such  opportunity 
afterwards  again  occurred.     On  the  8th  May,  on  the  pe- 
tition of  the  proctors  employed  by  the  captain,  the  Judge  of 
the  Vice- Admiralty  Court  made  an  order,  of  which  the* 
following  is  a  copy :  '^  Under  the  circumstances  stated  and 
sworn  to,  I  consider  that  to  force  the  captam  to  repair  the 
Lady  Banks  would  be  a  great  hardship  upon  his  owners, 
and  therefore  as  feur  as  my  authority  goes,  I  authorise  tbo 
sale  of  the  said  ship  with  all  her  appurtenances,  as  set  forth 
in  the  petition,  upon  the  condition  that  the  said  ship  be 
first  broken  up  as  a  ship  not  only  unseaworthy  but  unfit  to 
be  repaired.''    A  warrant  of  sale  was  afterwards  issued 
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cootumng  the  above  condition^  and  directing  the  proceeds 
to  be  paid  into  the  registry  of  the  Court,  there  to  remain      mokbis 
until  those  who  were  entitled  thereto  should  call  for  them.  v. 

The  ship  was  in  fact  afterwards  repaired  at  Port  Louis  in 
the  Mauritius,  but,  under  the  circumstances,  the  captain, 
boni  fide  believing  that  the  repairs  would  have  cost  at 
least  as  much  as  the  estimate  before  mentioned,  thought  it 
best  for  the  interests  of  all  concerned,  to  abandon  her  and 
the  residue  of  the  cargo,  and  he  accordingly  entered  protests 
to  that  effect  on  the  gth  May,  1821.     On  the  12th  May, 
the  Judge  made  another  order,  of  which  the  following  is  a 
copy:  *'  The  registrar  having  stated  to  me  that  the  master 
of  the  Lady  Banks  has  abandoned  the  ship  and  her  stores 
to  die  insurers,  in  which  I  conceive  him  to  be  fully  war- 
ranted, under  all  the  circumstances  of  the  case,  the  hull  of 
the  said  ship  may  be  sold,  without  any  condition  as  to  the 
breaking  of  it  up."    The   ship  was  accordingly   sold  by 
auction  on  the  14th  May,  for  1946  dollars,  and  her  stores, 
&c.  for  7^303  dollars.    The  ship  sailed  from  the  Mauritius 
00  a  voyage  to.  China,  on  account  of  the  subsequent  pur* 
chaser.    After  three  surveys  ordered  by  the  Vice^Admiralty 
Court,  upon  the  1 19  chests  of  indigo  which  remained,  and 
the  reports  of  the  surveyors  thereupon,  that  they  were  sound) 
the  Judge  made  an  order,  that  the  goods  should  be  sold  by 
pvhMc  auction,  and  the  proceeds  immediately  lodged  in  the 
registry  of  .the  'Court.    The  119  chests  of  ii^digo  were  in 
pursuance  of  that  order  sold  by  public  auction,  by  the  de- 
puty marshal  of  the  Court,  after  having  been  advertised  in 
the  gazette,  and  otherwise  notified  to  the  inhabitants  of  the 
island  in  the  most  public  manner,  and  in  such  advertise- 
,ments  and  notifications  it  was  stated,  that  the  indigo  was 
.part  of  the  c^rgo  of  the.  Lady  Banks,  and  would  be  sold 
by  auction  by  the  order  and  under  the'authority  of  the  Vice- 
Admiralty  Court.    The  agent  of  the  defendant,  then  being 
.at  the  Mauritius,  (who  was  no  party  to  the  proceedings  in 
.the  Vice  Admiralty  Court,)  attended  in  consequence  of  the 
.public.notification.;of  the  sale,  and  either  by  himself  or  a 
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broker  whom  he  employed,  became  the  pufchasei*  of  W 
chests  of  indigOi  and  paid  the  price  for  the  same  into  the 
registry  of  the  Court,  and  the  indigo  was  delivered  to  him. 
The  defendant's  i^ent  afterwards  employed  a  broker  to  pur- 
chase some  more  of  the  indigo  for  him  ;  and  a  few  days  after 
the  sale  by  auction,  the  said  broker  purchased  from  Messfv^ 
Blaize  and  Baudet,  merchants  at  Port  Louis,  32  chests  of 
mdigo,  which  they  had  previously  purchased  at  the  auction, 
and  agreed  to  give  an  advance  of  51.  and  a  half  per  cent, 
upon  the  price  which  Messrs.  Blaize  and  Baudet  had  paid 
for  the  same  at  die  said  public  sale.  That  sum  was  paid, 
and  the  S£  chests  of  indigo  were  received  by  the  defendant*^ 
agent.  The  damaged  part  of  the  cargo,  which  was  first 
sold,  produced  1 1,879  dollars,  and  the  119  chests  produced 
52,321  dollars^  and  the  amount  thereof,  and  of  the  pfo- 
ceeds  of  the  ship  and  stores,  reduced  by  means  of  the  inci- 
dental expenses  to  53,846  dollars,  or  8109/-  69.  lid.  ster- 
ling, have  been  remitted  by  the  register  of  (he  Vice- Admi- 
ralty Court  to  the  High  Court  of  Admiralty  in  Englaftd, 
and  now  remain  in  that  Court.  The  52  chests  of  indigo 
purchased  by  the  defendant's  agent  formed  part  of  the  In- 
digo mentioned  in  the  three  bills  of  lading,  and  in  the  fol- 
lowing proportions :  15  chests,  part  of  the  72  chests  in  the 
first  bill  of  lading;  19  of  the  45  in  the  second;  and  18  of 
the  23  in  the  third.  On  the  12th  June,  1821,  20  of  4ie 
said  52  chests  of  indigo  were  shipped  on  board  the  Wood- 
bridge,  and  on  the  12tb  July,  1821,  the  remaining  92 
chests  were  shipped  per  the  Asia,  for  the  port  of  Londtm. 
Both  those  ships  arrived  in  that  port  in  the  month  of  Octo- 
bor,  1821,  and  the  52  chests  have  been  'delivered  fo  the 
defendant.  Soon  after  the  said  indigo  arrived  in  the  port  of 
' London,  the  plaintiffs  gave  notice  to  fte defendant  thatlhegr 
were  the  original  proprietors  of  the  said  52  chests,  eoad 
claimed  the  delivery  thereof  to  them,  but  tte  defendant  r^ 
fused  to  deliver  them,  and  has  since  sold  and  disposed  of 
the  same,  and  received  the  proceeds  thereof.  In  respect  of 
the  said  72  chests  of  iiidigo  contained  in  the  bill  of  laAtng 
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first  meoCioned,  the  plaintiffs  have  commenced  an  action 
againat  the  ownen  of  the  ship  Lady  Banks,  for  not  carry- 
ing the  same  indigo  to  London,  but  selling  the  same  unlaw- 
fitUy,  as  it  was  alleged,  at  the  Mauritius;  and  the  plaintiffs 
hate  recovered  a  verdict  against  the  said  owners  in  that  ac* 
tion,  under  which  they  will  be  entitled  to  receive  from  the 
said  owners  to  the  extent  of  the  value  of  the  ship  and  her 
fifeight;  but  it  is  admitted  that  the  sum  they  will  receive 
thecefrom  w31  not  exceed  1500/.,  and  the  said  72  chests  of 
indigo  were  of  the  value  of  7000/.  and  upwards.  The  de- 
fendant shall  be  at  liberty  to  refer  to  jt  copy  of  the  issue  in 
tfce  said  action,  which  is  to  be  considered  as  part  of  this 
case.  In  respect  of  tlie  said  45  chests  of  indigo,  in  the  said 
second  bill  of  lading  mentioned,  the  plaintiffs*  after  they  had 
reoetved  information  of  the  sale  of  the  said  indigo  under  the 
circumstances  aforesaid,  executed  and  sent  out  a  power  of 
attomey  to  Messrs.  Saunders  and  Wicke  of  the  Mauritius, 
empoweiSBg  them  to  claim  and  receive  out  of  the  said  Vice- 
Admiralty  Court,  the  sum  which  was  produced  by  the  sale 
of  the  said  45  chests.  Messrs.  Saunders  and  Wicke  did 
accordingly  apply  to  the  registrar  of  the  said  Vice-Admiralty 
Court,  and  claimed  to  receive  auch  proceeds,  but  the  same 
had  then  been  remitted  to  England*  In  respect  of  the  said 
€3  chests  of  indigo,  in  the  said  third  bill  of  lading  mentioned^ 
the  plaintiffB  have  not  taken  any  measures  nor  pursued  any 
remedy,  except  the  proceeding  in  the  present  action.  Either 
party  to  be  at  liberty  to  refer  to  an  office  copy  of  the  pro- 
ceedings in  the  said  Vice-Admiralty  Court  transmitted  to 
this  country,  and  to  make  the  same  use  thereof  as  if  it  had 
been  inserted  in  this  case.  The  said  52  chests  of  indigo  so 
pttfchased  by  the  defendant's  agent  were  sound  and  in  good 
eider,  and  iree  from  damage,  when  the  same  were  purchased 
by  him  at  the  Mauritius,  and  when  they  came  into  the  pos- 
session of  the  defendant  himself  in  London.  It  was  agreed, 
sod  admitted  at  the  trial,  that  the  plaintiffs  having  r^overed 
a  verdict  in  the  said  action  against  the  owners  of  the  said 
ibip,  in  respect  of  the  indigo  mentioned  in  the  said  first  bill 
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ofladiilg,  and  having  sent  out  such  power  of  attorney  as 
aforesaid,  in  respect  of  the  indigo  mentioned  in  the  said 
second  bill  of  lading,  should  not  prejudice  or  affect  their 
right  of  recovery  in  respect  of  any  other  part  of  the  said  in- 
digo, besides  the  particular  chests  for  which  the  said  action 
was  brought,  and  the  said  power  of  attorney  sent  out,  re* 
spectively ;  but  in  regard  to  the  particular  chests  for  which 
the  said  verdict  had  been  obtained,  and  the  said  power  of 
attorney  had  been  sent  out,  the  defendant  was  to  be  at 
liberty  to  derive  such  advantage  as  those  circumstances 
would  afford  him.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiffs  are  entitled  to  recover  in 
this  action  for  all,  or  any,  and  what  part  of  the  said  1 19 
chests  of  indigo.  If  the  Court  shall  be  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  for  the  whole  or  any  part^ 
the  verdict  to  be  entered  accordingly,  and  the  amount  of  the 
ds^mages  to  be  settled  out  of  Court.  If  the  Court  shall  be 
of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  for 
any  part,  a  nonsuit  to  be  entered. 


F.  Pollock,'(or  the  plaintiffs.  In  this  case  there  are  two 
points  to  be  considered.  First,  whether,  under  all  the  cir- 
cumstances, the  captain  was  or  was  not  justified  in  selling 
the  cargo,  and  the  plaintiffs  ever  had  or  had  not  a  right  of 
action  in  respect  of  it :  and  second,  whether  their  subse- 
quent act  in  claiming  the  proceeds  was  or  was  not  such  an 
acquiescence  in  that  sale  as  to  deprive  them  of  that  right  of 
action,  if  they  ever  had  it?  Now  there  was  no  absolute 
necessity  for  the  sale,  for  the  goods  were  neither  damaged 
nor  of  a  perishable  nature;  nor  did  any  necessity  for- the 
sale  arise  from  the  state  of  the  vessel.  But  it  is  now  well 
established,  that  it  is  only  in  cases  of  extreme  and  absolute 
necessity  that  the  captain  is  authorised  to  sell ;  and  conse- 
quently this  sale,  having  been  unauthorised  and  illegal,  did 
not  pass  the  property  in  the  goods  to  the  vendee.  It  is  in- 
cumbent upon  those  who  buy  goods  under  such  circum- 
stances, to  ascertain  whether  the  sale  is  authorised,  and  if 
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they  dmse  to  become  pordiasers  at  all  events^  they  must 
do  it  at  the  risk  of  the  Tendoj  not  having  authority  for  the 
sale.  It  will  be  argued  on  the  other  side^  that  the  Court  of 
Admiralty  .authorised  the  sale,  and  thus  rendered  it  binding 
and  valid;  but  it  is  quite  clear^  as  a  matter  of  law,  that  that 
Court  had  no  jurisdiction  for  such  a  purpose,  and  therefore 
such  an  interference  could  give  no  more  validity  to  the  sale 
than  if  it  had  taken  place  without  the  interposition  of  the 
Court  at  all.  The  first  purchase  made  by  the  defendant  is 
at  a  sale  by  public  auction,  and  the  other  is  within  a  few 
days  afterwards,  when  he  takes  the  contract  of  another  per* 
son,  which  had  been  also  made  at  the  public  sale;  there- 
fpre  he  has  no  better  .title  from  the  private  purchase  than 
from  that  made  at  the  sale  by  auction:  and  the  plaintiffs 
are  equally  entitled  to  recover  in  both  instances.  But  it 
will  be  said,  that  the  plaintiffs,  by  bringing  an  action  against 
the  owners  of  the  vessel,  have  lost  their  right  to  maintain 
the  present  action.  To  that,  however,  there  are  two  sufii- 
cient  answers.  Firsts  >until  they  have  actually  entered  up 
judgment  in  that  suit,  the  plaintiffs  are  at  liberty  to  discon- 
tinue it ;  and  the  defendant  could  not  have  pleaded  that  ac- 
tion in  abatement,  even  if  the  two  suits  had  been  concurrent. 
Secondly,  the  remedy  in  that  action  is  confined  to  the  value 
of  the  ship  and  freight;  and  it  is  found  by  the  case,  that  the 
utmost  the  plaintiffs  can  recover,  as  the  fruits  of  that  action, 
will  be  1500/.,  whereas  the  value  of  the  indigo  comprised 
in  the  first  bill  of  ladmg  exceeds  7000/. ;  consequently  the 
plaintiffs,  when  they  have  actually  received  the  1500/.,  have 
a  right  to  apply  it  to  that  part  of  the  indigo  in  the  fii^t  bill 
of  lading  which  did  not  get  into  the  possession  of  the  de- 
fendant. Then,  with  respect  to  the  power  of  attorney  to 
claim  the  proceeds  vested  in  the  Vice-Admiralty  Court,  as 
aothiqg  was  in  fru:t  done  under  it  which  could  estop  or  bind 
4ie  other  party,  the  mere  act  of  sending  it  out  and  making 
an  ineffectual  application  under  it,  cannot  operate  as  an 
estoppel  to  the  plaintiffs.     He  cited  Freeman  v.The  Easi 
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Iftdia  C&mpany(^)f  and  relied  apon  k  as  an  authority  de« 
^^^      cidediy  in  pomt,  amd  decisive  of  the  present  case. 


Eoanrarar. 


Campbell,  for  the  defendant.    The  sale,  which  was  made 
under  the  authority  of  the  Vice- Admiralty  Court,  traasfeiu 
i^d  the  property  in  the  goods  from  the  plaintiflb  to  the  de« 
fendant,  the  purchaser.    There  is  no  distinctiDn  between 
the  chests  purchased  directly  at  the  sale,  and  those  after^ 
Wards   purchased  from  another  purchaser;    they  alt  rest 
tipon  llie  same  foundation;  and  the  property  in  die  first 
being  transferred  by  the  authority  of  the  Vice-Admiralty 
Court,  the  property  in  the  others  follows  as  a  matter  of 
bourse.    The  transaction  is  entirely  free  from  fraud.    It  is 
allowed  that  all  parties  acted  bon&  fide.    The  captain  would 
have  been  justified  in  selling  the  cargo  as  the  only  resource 
wflhtn  his  reach  of  procuring  funds  to  pay  for  the  necessary 
repairs  of  the  vessel,  and  if  he  bad  done  that,  the  plaintiffii 
would  have  been  in  a  worse  situation  than  they  are  now ; 
for  then  he  would  have  had  no  cargo  to  bring  home,  and  no 
part  of  the  indigo  would  then  have  ever  reached  its  place  of 
destination.     It  has  been  argued,  and  perhaps  with  juatioe, 
Aat  there  was  no  absolute  necessity  for  the  sale,  inasmuch 
as  the  case  finds  that  there  was  an  opportunity  of  trans* 
shipping  the  Cargo.     But  if  the  captain  acted  b6tt&  fide, 
for  the  benefit  of  all  the  parties  concerned,  which  the  case 
also  finds  that  he  did«  he  cannot  be  blamed  even  though  he 
acted  mjudiciously ;  and  his  act  will  nevertheless  protect  the 
foi^gn  purchaser.    Admitting  that  the  captain  did  exceed 
his  authority,  and  was  guilty  of  a  tort  as  between  himself 
and  the  owner  of  the  goods,  still  as  he  acted  bonft  fide,  and 
with  honest  intentions,  a  sale  by  him  conferred  a  good  tide 
on  the  purchaser.    The  judgment  of  Lord  SUmett  in  the 
ease  of  the  GraHiudifie{b),  as  pointed  out  by  Besi,J.  in 
his  judgment  in  Freeman  v.  The  East  India  Compa$^{b% 

'  '  (a)  Ante,  toL  i.  234.  (h)  3  KobiDson's  Adm.  Rep.  340. 

(c)Antc,Tol.i.  94S. 
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-BHty  he  sttid  to  be  apposed  to  'ilila  argucnent^  bttt  the  pre-  18M. 
wBt  ease  hfts  an  unportaat  feature  which  did  not  appear  in 
that ;  because  here  the  ship  went  to  the  Mauritius j  which 
had  been  recently  under  the  jurisdiction  of  FVaflce,  and  R«w»w»- 
^ere  tJhe  French  low,  which  would  have  authorised  the 
-sale,  slM  subristed.  [Baytey,  J,  We  cannot  in  such  a  caae 
as  tills  tflice  judicial  notice  of  the  Freuch  law^  and  its  ope- 
ration at  the  Mauritius*  Besides,  the  Admiralty  Court 
metM  only  upon  the  law  of  nations.]  In  the  Prize  Couit, 
Ofdottbtedly  it  does,  but  not  in  a  case  like  the  present. 
Under  circumstances  such  as  these^  the  Admiralty  Court 
«ay  railher  be  considered  Us  a  municipal  Courts  than  as 
-aclbg  according  to  the  law  of  nations.  Suppose  the  trans- 
action had  occurred  at  Martinique,  which  is  stiU  a  part  of 
the  Freneh  dominions,  would  not  the  captain,  acting  under 
the  authority  of  the  Admiralty  Court  there,  and  according 
4o  die  existing  law  of  the  place,  have  been  considered  as 
acting  legally  ?  IBayley,  J.  I  very  much  doubt  it,  unless 
he  had  also  received  the  authority  of  the  owner  to  sell  (he 
goods.]  Here  the  Judge  of  the  Admiralty  Court  in  an 
island,  which  in  the  present  view  of  the  case  niust  be  con- 
sidered as  a  foreign  island,  takes  upon  himself  the  right  of 
making  a  decree  for  the  sale  of  the  ship  and  cargo ;  is  it  not 
to  be  presumed  that  lie  had  that  right,  and  that  in  exercising 
it  he  acted  according  to  the  law  of  the  place  f  That  he 
might  have  such  a  power  is  perfectly  clear,  and  that  he  in 
fcct  had  it,  must  be  presumed  until  the  contrary  is  shewn ; 
and  if  he  had  it,  cadit  quaestio,  for  then  the  captain  acting 
under  hb  authority  was  certainly  justified,  and  a  sale  so- 
taade  was  valid.  Then  the  action  which  the  plaintifis  have 
brought  against  the  owners  of  the  vessel,  in  respect  o»f  these 
goods,  is  conclusive  against  their  right  to  maintain  the  pre- 
sent action.  The  legal  effect  of  that  verdict  is  to  legalise 
the  sale,  and  to  transfer  the  property  in  the  goods  to  the  de- 
fendant, for  else  the  plaintiffs  may  bring  as  many  actions 
against  different  parties  as  Acre  have  been  separate  sales, 
and  may  recover  the  fuU  amount  of  their  loss  in  each  and 
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.  all  of  them.  By  suing  the  owners  of  the  vessel,  and  dnt 
also  b  an  action  of  tort,  the  plaintiffs  have  made  their  elec- 
tion, and  by  that  they  must  be  bound.  Lastly,  even  if  the 
sale. was  unauthorised  and  illegal  in  the  first  instance,  the 
plaintiffs,  by  sending  out  a  power  of  attorney  to  receive  the 
proceeds  of  it,  and  actuaUy  making  application  for  those 
proceeds^  have  recognized  and  ratified  the  sale,  and  cannot 
now  impugn  it.  The  demand  made  upon  the  registrar  by 
their  agent,  was  equivalent  to  a  personal  demand  by  them- 
selves. Suppose  in  the  interval  the  commodity  had  fallen 
in  price,  the  purchaser  might  have  repudiated  the  contract, 
9S  one  made  without  proper  authority  on  the  part  pf  the 
seller,  so  long  as  the  owner  had  refused  to  confirm  the  sale; 
but  when  the  owner  had  confirmed  the  sale,  as  the  plaintiffs 
have  done,  the  purchaser  was  bound  by  the  contract,  and 
could  no  longer  repudiate  it :  consequently  the  same  result 
should,  upon  every  principle  of  law  and  justice,  operate  to 
bind  the  owner.  He  cited  Reid  v.  Darby  (a)  and  Cannon 
V.  Meaburn  (b). 

Bayley,  J. — I  am  of  opinion  that  there  is  no  weight  in 
any  of  the  points  raised  on  the  part  of  the  defendant ;  and 
that  the  plaintiffs  are  entitled  to  recover  in  this  action. 
There  is  no  doubt  that  the  captain  of  a  ship  has  authority, 
under  certain  circumstances,  to  hypothecate  the  cargo  for 
the  purposes  of  the  voyage ;  but  it  is  equally  clear,  that  he  has 
no  right  to  take  upon  himself  the  character  of  agent  to  the 
owners,  and  to  dispose  of  the  cargo,  except  in  cases  of 
pressing  and  absolute  necessity.  This  was  decided  in  the 
case  of  Freeman  v.  The  East  India  Company ^  which  is  in 
unison  with  the  judgment  of  my  Lord  Stowell  in  the  case  of 
the  Gratitudine.  In  this  case  the  sale  was  conducted  under 
the  authority  of  the  Vice-Admiralty  Court,  the  Judge  of 
which  made  a  decree  for  that  purpose :  but  without  intend- 
ing any  disrespect  to  that  Court,  I  am  bound  to  express  my 
opinion,  that  it  had  no  jurisdiction  in  the  matter,  and  no 

(a)  10  East,  143.  (ft)  1  Bing.  243  &  465.  S.  C.  8  J.  B,  Moore. 
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power  to  make  any  such  decree.     We  can^  therefore^  only        18£4* 
consider  that  decree  in  the  light  of  the  opinion  of  an  indi-.      ^■•'v-V' 
vidaal  resident  on  the  island,  who  might  or  might  not. form  ^^ 

aconect  judgment  upon  the  bearings  of  the  case;  but  un-    Bow^soirk 
less  it  appears  plainly  that  the  Vice- Admiralty  Court  had 
jurisdiction,  which  I  have  already  said  I  am  satisfied  they, 
had  not,  we  cannot  make  their  decision  the  foundation  or, 
the  guide  of  our  judgment  in  the  case.     What  are  the  steps 
progressively  taken,  by  the  Vice- Admiralty  Court  i     First, 
they  adjudge  that  the  ship  shall  be  sold,  in  order  to  be  bro- 
ken up;  then,  that  it  shall  be  sold  generally,  without. any. 
stipulation  for  its  being  broken  up;  and  lastly,  not  having 
any  jurisdiction  in  the  matter,  and  without  giving  any  inti* 
nation  to  the  owner  of  the  cargo,  they  confirm  the  aban- 
donment of  the  cargo  by  the  captain,  and,  upon  their  own 
authority,  decree  that  it  shall  be  sold.  .  Where  vras  the  ne-. 
cessity  for  this  measure?    I  can  find  none.    The. goods: 
might  have  been  trans-shipped,  and  forwarded  to  the  place: 
of  their  original  destination ;  they  were  not  in  a  damagedi 
state;  they  were  not  of  a  perishable    nature;  they  were 
not  likely  to  fail  of  a  market  whenever  they  arrived  in 
London.    Yet  all  this  is  done  behind  the  back  of  the  > 
proprietor;    and  it  was  clearly   gomg  beyond  the  limits 
of  the  authority  of  any  Vice-Admiralty  Court,  to  judge  for 
itself  of  the  necessity  of  such  proceedings^  and  to  consum- 
mate them  without  the  knowledge  of  all  the  parties  in-, 
terested.     The  captain,  therefore,  having  had  no  right  to. 
sell,  no  property  was  vested  in  the  purchaser  by  such  a  sale. 
In  this 'Stage  of  the  case  two  questions  arise ;  one,  whether 
any  distinction  can  be  made  between  that,  portion  of  the 
chests  of  indigo  which  formed  part  of  the  72  in  the  first  bill- 
of  lading,  and  those  chests  with  respect  to  which  the  power 
of  attorney  was  sent  out;  and  the  other,  whether  the  send-, 
iog  out  that  power  of  attorney,  and  the  subsequent  claim  of 
the  proceeds  made  under  it  by  the  agents  of  the  plaindfia, 
ought  to  operate  in  bar.  of  their  present  demand,  or  any  part 
of  it     With  respect  to  the  latter,  if  it  is  to  operate  as  a  ra- 
tification of  the  sale,  it  must  deprive  the  plainti£fs  of  all 
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ltM4  right  10  recover  agamst  the  defendant  in  thii  •edoo.  U»* 
qaeationaMy  the  plaintiffs  were  at  liberty,  if  they  thought 
properi  to  recognise  and  confirm  the  sale,  and  if  diey  bad 
K«siaM»»  done  so,  they  would  be  no  longer  cnlMed  to  call  upon  the 
defendant  for  satisftction,  as  they  now  do.  Bu^  as  it  seems 
to  roe,  they  have  done  no  such  thing*  All  they  hs^ve  done  is 
this:  finding  that  a  wrongful  sale  of  their  goods  had  taken 
phce,  and  being  desiroi^s  if  possibk  to  obtain  possession  i»f 
the  proceeds  of  that  sale,  they  send  out  a  power  of  attorney 
to  certain  persons  resident  at  the  Mauriiiuif  empowering 
d|em  to  demand  them  on  their  accoant.  The  sending  out 
the  power  of  attorney  for  such  a  purpose  as  that,  appears  to 
m^  by  no  means  to  amount  to  a  ratification  of  the  sale/ 
When  the  agents  receive  the  pow^  of  attorney  they  do  de- 
mand the  proceeds,  but  they  are  unable  to  obtain  them ; 
and  therefore,  by  the  failure  of  that  application,  the  plain- 
tiffs are  left  in  precisely  the  same  situation  as  if-  they  had 
never  made  any  demand  at  all.  'Jleir  option,  therefore,  to 
ratify  or  to  renounce  the  sale,  was  still  reserved  to  them ; 
and  the  ineffectual  attempt  of  their  agents  abroad  to  obtain 
the  proceeds  there,  cannot  deprive  them  of  their  right  to 
caB  upon  the  defendant  for  compensatioii  here.  Then,  with 
respect  to  the  15  chests  out  of  the  72y  die  plaintiffs  clearly 
had  a  right  of  action  against  the  owners  of  the  vessel,  in 
consequence  of  the  misconduct  of  the  captain.  They  haise 
brought  <hat  action,  and  they  have  subjoined  to  their  decla* 
ration  a  count  in  trover;  but  it  does  not  appear  that  any' 
part  of  the  fdOO/.  recovered  in  that  action  has  yet  been  paid 
to  them.  There  is  no  judgment  entered  up  in  respect  of 
that  sum,  and  therefore  no  actual  satisfaction  has  in  any 
way  been  made  to  them  by  the  owner^B  of  the  vessel.  Can- 
it  be  said  that  the  plaintiffs  are  confined  to  the  bare  elec* 
tiott,  whether  they  will  sue  the  owners  of  the  vessel  for  the^ 
misconduct  of  the  captain,  or  the  present  defendant,  as 
being  the  purchaser  of  goods  which  have  not  been  legaUy- 
transferred  to  him  i  I  think  not.  Even  if  they  have  made 
their  election  by  suing  the  owners  of  the  vessel,  still  that 
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eunot  destroy  their  right  to  the  goods  ss  the  proprietors  of 
them.  The  jury  who  tried  that  actioii  may  not  have  giveQ 
tleoi  damages  to  die  full  value  of  the  goods,  and  they  were 
not  bound  to  do  so.  If  the  two  actions  had  been  concur- 
rent, and  had  stood  for  trial  on  the  same  day,  it  is  impos-^ 
sible  to  say  that  the  act  of  bringing  the  former  would  htve^ 
barred  the  right  of  the  plaintiffs  to  maintain  the  present  nc* 
6oa  in  respect  of  such  part  of  their  demand  as  still  remainied 
unsatisfied^  If  the  plaintiffs  had  brought  actions  againsf 
eveiy  one  of  the  purchasers,  and  had  recovered  a  full  com-' 
pensatioo  from  them  all,  a  court  of  equity  would  give  thcf 
parties  so  visited  with  damages,  an  opportunity  of  availing^ 
themaeWes  of  the  verdict  obtained  against  the  ship  owners; 
in  order  that  the  plaintiffs  might  not  unjustly  receive  a 
doable  satisfaction ;  but  until  they  have  received  more  than 
they  are  entitled  to,  they  are  not  precluded  from  bringing 
SB  actk»  for  any  part  of  their  loss  which  still  remains  un- 
paid. For  these  reasons  I  am  of  opinion,  that  the  j^ahidffs' 
ire  entitled  to  recover  in  this  action. 

Hox«soTD,  J. — I  am  of  the  same  opinion.  I  am  aWare* 
that  it  has  been  held,  that  in  an  action  of  trover,  when  the 
fiiH  value  of  the  article  is  recovered  by  the  verdict,  the  pro- 
perty is  changed  by  the  judgment  and  satisfiiction  in  da-' 
mages,  and  becomes  vested  in  the  defendant.  But  when 
the  fbn  amount  is  not .  recovered,  the  verdict  does  not 
change  the  property,  and  therefore  is  no  bar  to  the  plaintiffs 
recovering  in  other  actions  of  trover  against  other  penions^ 
who  may  have  been  guilty  of  a  tortious  conversion  of  any 
part  of  his  goods  in  any  other  respect.  In  this  case,  itisquitef 
evident  that  the  plaintiffs  did  not  recover  full  damages  uponr 
dw  count  in  trover;  because  the  value  of  the  goods  spe^ 
dfied  in  that  count  was  7000/.  and  upwards,  and  the  ver-^ 
diet  was  1500/.  only,  to  which  sum  the  verdict  upon  the 
ether  counts  was  as  a  matter  of  course  confined.  In  the 
CSM  of  an  action  against  (he  sheriff  for  an  escape,  the 
mount  recovered  from  the  sheriff  does  not  operate  as  as 
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I0^4i      j^xtingttjshn^mit  or  satisfaction  of  the  whole  debt,  and  the 
J^^"*^      plaintiff  may  still  recover  the  whole  amount  from .  his  cre-^ 
9.  ditor  whenever  he  is  able  to  find  him,  on  that  very  ground. 

RoBmsow-  rj^^  shews,  that  the  fact  of  the  plabtiffs  having  recovered 
a  verdict  agi^nst  the  owners  of  the  vesisei,  does  not  affofd. 
any  legal  ground  either  in  bar  or  diminution  of  the  suin 
wluch  they  seek  to  recover,  in  the  present  action.  With 
sespect  to  the  power  of  attorney,  it  is  no  answer  to  the 
plaintiffs'  claim;  for  though  a  demand  was  made,  no  money, 
was  received  under  it,  and  therefore  in  the  result  nothing 
was  done  by  means  of  it :  As  to  the  sale,  the  cases  cited 
by  my  brother  JB<z^/^:are  .decisive  to  shew,  that  it  was  un- 
authorised and  illegal ;  I  concur,  therefore,  in  thinking  that 
the  plaintiffs  are  entitled  to  recover. 

LiTTLEOALE,  J. — ^I  am  of  the  saAoe  Opinion.  It  is  not 
pretended  that  the  sale  was  justified  by  necessity;  and  as 
to  th^  decree  of  the  Vice-Admiralty  Court,  if  that  Cdiirtf 
had  jurisdiction  to  interfere,  and  make  such  a  diecree,  that 
should  have  been  stated  as  a  feet  in  the  case,  which  it  is 
not;  it  cannot,  therefore,  be  presumed.  Suppose  an  action 
IuhI  been  brought  against  an  officer  of  the  Vice-^Admiralty 
Court,  and  he. had  pleaded  a  justification,  he  must  have  set 
out  in  full  the  jurisdiction  of  die  Court  under  which  he. 
act^.  That  Court  certainly  had  not,  by  the  law  of  nations, 
the  power  it  exercised  in  this  case;  and  it  is  quite  clear  that 
die  High  Court  of  Admiralty  in  England  has  never  exer- 
cised such  a  power.  The  objection,  that  the  plaintiffs  have 
recovered  in  a  former,  action  against  the.  ship-owners,  is  one 
merely  technical,  and  may  be  fiurly  met  by  another  technical 
objection,  that  no  judgment  has  ever  been  entered  up  on  that 
verdict.  But,  independently  of  that,  it  is  clear  that  a  reco- 
very in  a  former  action  of  trover  is  no  bar  to  the  present, 
unless  a  full  compilation  has  been  recovered ;  and  here 
the  amount  of  the  debt  i^  7000/.  apd.the  verdict  recovered 
is  15(X)/.;  therefore,  both  in  law  and  justice,  the  plaintiffs 
are  entitled  to  recover  the  differ^co  in  this  action*    As  Ut 
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tibe  power  of  attorney,  the  fkct  was  simply  this,  that  the 
pUii^ffiB  oonaented  to  waive  the  tort,  and  to  accept  the  pro- 
ceeds of  the  sale  from  the  register  of  the  Vice'^Admiralty 
Court;  but  those  proceeds  they  could  not  obtaro,  and 
therefore  they  have  an  undiminished  right  to  recover  the 
money  by  the  present  mode.  In  the  case  of  a  sale  under 
an  executioui  where  the  defendant  has  become  bankrupt, 
the  assignees*  apply  in  the  first  instance  to  the  sheriflf,  from 
whom  they  learn  that  the  money  has  been  paid  over  to  the 
execution  creditor,  and  that  the  goods  were  sold  to  such  a 
person;  they  then  bring  their  action  against  that  person, 
and  it  is  no  defence  to  that,  action  to  say,  that  the  plaintiffs 
had  previously  demanded  the  money  of  the  sheriff.  Maes' 
taers  v.  Fabrigas  (a).  Upon  these  grounds,  I  am  clearly  of 
opinion,  diat  the  plaintiffs  are  entitled  to  recover  from  the 
defendant  the  full  value  of  all  the  goods  of  which,  under  the 
circnmstances.of  this  case,  he  became  the  purchaser. 
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{a)  Cowper,  161. 


Judgment  for  the  plamtiffs  (ft). 
(b)  Vide  3  Ld.  Raym.  984.    2  Inst  713. 
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ESDAILB  17.  OXBNHAM. 

Trover  for  the  recovery  of  certain  deeds  and  stamped  A.  ha?iDg con- 
parchments,  nea,  the  general  issue,  and  isue  thereon.    At  chascancsute 

the  trial  before  Best,  J.  at  the  last  Lent  Assizes  for  the  of  B.  procured 

th©  deeds  of 
county  of  Somerset,  the  foUowmg  appeared  to  be  Ae  facts  conveyance  to 

of  the  case:   In  the  year  1819,  the  plaintiff,  a  banker  in  be  prepared  at 

London,  contracted  to  purchase  an  estate  in  Taunton,  partly  pense,  and 

freehold  and  partly  copyhold,  of  the  manor  of  Taunton  JJeUtteTfOT- 

Deane,  from  Messrs.  Brickdales,  bankers  at  Taunton,  at  execution. 

the  price  of  2200/.    The  deeds  were  prepared  at  the  ex-  ^isd  theywere 

pcnse  of  the  plaintiff,  who,  at  the  time  of  the  contract  deUvcred toa 

advanced  to  Messrs.  Brickdales  1400/.  in  part  of  the  pur-  returned,  bat 

.  •  '  .     the  sernmt 

delivered  them  to  C.  an  attorney,  ta  whom  B.  was  indebted  for  business  done.  In 
oonseqneooe  of  the  refusal  of  other  necessary  parties  to  join  in  the  conveyance^  A 
threw  up  the  cootract  and  demanded,  the  deeds  of  C.  who  refused  to  deliver  them  up 
until  his  demand  against  B.  was  satisfied  :•— Held,  that  trover  would  lie  by  A,  against  C. 
tor  the  deeds  in  a  cancelled,  if  not  an  uncancelled  state;  Littledale,  J,  dubitante. 

▼OL.  t.  E 
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chase  money.  The  deeds  were  deposited  by  the  plaiotiff's 
attorney  in  the  hands  of  a  Mr.  Kinglake,  the  attorney  of 
Messrs.  Brickdales,  to  be  executed.  The  deeds  were  ac- 
cordingly executed  by  Messrs.  Brickdales,  and  were  handed 
by  them  to  a  servant  for  the  purpose  of  being  re-delivered 
to  the  plaintiff,  but  who  id  fact  delivered  them  to  the  de- 
fendant, without  any  express  direction  what  he  was  to  do 
with  them.  The  conveyance  could  not  be  completed  with- 
out the  execution  of  two  other  persons,  who  refused  to  act 
in  the  matter ;  and  the  plaintiff  afterwards,  but  before  the 
commencement  of  the  present  action,  threw  up  the  contract, 
and  received  back  1000/.,  part  of  the  1400/.  which  he  had 
advanced.  In  the  month  of  November,  ISIQ,  Messrs. 
Brickdales  became  bankrupts,  and  they  were  then,  and 
still  are,  largely  indebted  to  the  defendant  for  business  done 
by  him  for  them  as  their  attorney.  In  the  month  of 
January,  182S,  the  plaintiff  demanded  the  deeds  of  the 
defendant,  who  said  he  had  a  Hen  upon  them  for  a  bill  of 
costs  due  to  him  for  business  done  for  Messrs.  BrickdaleSf 
as  their  attorney,  and  declared  he  would  not  deliver  them 
up  without  having  his  bill  discharged.  The  plaintiff  never 
made  any  offer  to  pay  the  residue  of  the  purchase  money, 
but  he  did  offer  to  the  defendant  to  pay  him  any  demand  he 
might  have  in  respect  of  his  services  in  procuring  the  exe- 
cution of  the  deeds.  These  facts  being  left  to  the  jury,  tbe|r 
found  that  the  deeds  had  been  sent  to  Mr.  Ringlahe  by 
Messrs.  Brickdales,  without  any  intention  that  they  should 
fall  into  the  hands  of  the  defendant;  and  that  the  defendant 
had  retained  them  for  his  own  personal  demand  upon 
Messrs.  Brickdales,  which  had  not  arisen  out  of  this  trans- 
action, and  not  for  the  purpose  of  securing  the  payment  of 
■the  purchase  money;  and  a  verdict  was  accordingly  entered 
for  die  plaintiff,  with  one  shilling  damages,  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  his  lien  could  be  supported. 

In  Easter  T^tn  last,  Adam  moved  accordingly,  and  ob- 
tained a  rule  nisi ;  against  which 
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fi.  Bayfy  now  shewed  cause.  There  can  be  no  doubt 
that  these  deeds  were  purchased  with  Esdaile^s  modey,  and 
eogrossed  at  his  expense,  and  therefore  the  property  in  the 
deeds  niiisC  be  in  him  only.  The  defendant,  can  have  no 
pretence  to  tietain  them,  except  on  account  of  some  lien ; 
and  where  an  attorney  has  a  lien  upon  deeds,  he  is  bound, 
at  the  time  of  making  a  demand  on  them,  to  state  what 
that  lien  is.  He  is  not  to  say  one  thing  when  the  de- 
mand is  made,  and  then,  when  an  action  is  brought,  to  set 
up  a  lien  founded  upon  different  causes.  By  such  conduct 
the  party  waives  his  lien,  which  was  Lord  Ellenborougk's 
opinion  in  the  c^se  of  Boardman  v.  St7/(a).  In  order  to 
give  him  any  lien  whatever  on  the  papers,  the  defendant 
ought  to  have  said  that  he  detained  them  as  the  solicitor  of 
Messrs.  Briekdales,  whereas  he  claimed  to  detain  them  for 
a  debt  due  to  himself.  This  action,  therefore,  is  main* 
tainable,  though  no  tender  was  made,  either  of  the  rest  of 
the  purchase  money,  or  in  respect  of  the  defendant's  lien ; 
and  an  action  of  trover  differs  from  one  of  trespass;  for  in 
the  former,  direct  possession  is  not  necessary,  as  it  is  in 
trespass.  This  doctrine  is  laid  down  in  a  great  many  ca- 
ses. Boardmqny.  Sill,  Ogle  v.  Atkinwn  (fi),  Nicholson 
V.  Chapman{c\  and  Lempriere  v.  Pasley  (d).  In  the  de- 
fence at  the  time  of  the  trial,  it  was  stated,  that  Oxenham 
had  a  Ken  through  the  means  of  the  Briekdales,  but  they 
expressly  denied  that  they  had  given  him  any  authority  to 
that  effect.  The  assignees,  and  all  persons  interested,  are 
wiOiDg  that  the  plaintiff  Esdaile  shall  hold  these  deeds,  for 
the  benefit  of  all  parties,  as  by  the  defendants  holding  them 
the  property  is  locked  up,  and  no  person  can  avail  himself 
of  his  respective  share.  The  question,  therefore,  is,  whe- 
dier  be  ought  not  to  obtain  them  from  the  defendant,  who 
merely  holds  them  on  account  of  a  debt  due  to  -  himself. 
[B^yleyf  J.  Supposing  the  purchaser  had  advanced  a  part 

(a)  1  Camp.  410.  Qote.         (6)  Marsball,  StS.    5  Taunt.  759.  S.  C. 
(c)  2  H.  Bl.  854.  (lO  «  T.  R.  485. 

E  2 


52  CASES  IN  THE  ICINGh's  BEN<!H, 

1824.       ^f  tbis  purchase  money,  has  he  a  right  to  say  that  he  is  eo^ 

^^^'^f^'^^      titled  to  these  deeds  ?]    No;  but  here  it  is  by  the  consent  of 

V.  ^^^  parties  concerned;  and  their  object  will  be  answered 

Okehsak*  ^  sufficiently,  if  the  deeds  are  delivered  up  to  be  cancelled : 

.  and  Oxenhean  will  have  his  remedy,  over  against  the  Brick- 

,  dales. 

.  Jdam,  (with  whom  were  Scarlett  and  Jeremy,)  contri. 
It  is,  admitted  that  Oxenham  was  the  attorney  of  the 
Brickdales;  and  on  that  account  he  would  be  entitled  to 
retain  these  deeds  against  them  as  a  security  for  the. ex- 

.  penses  he  has  incurred;  consequently  he  would  be  equaHy 

.  entitled  to  retain  them  against  all  persons  claiming  under 
them.     The  deeds  do  not  appear  ever  to  have  been  in 

.the  possession  of  any  other  person  than  Oxenham.    The 

.objection  that  might  apply  to  these  deeds  before  they 
were  .executed,,  could  not  apply  to  them  after  their  execu- 

.  tion,,because  they  could  not  then  be  treated  as  pieces  of 
parchment.  The  plaintiff  would  not  be  entitled  to  the 
deeds  until  he  had  paid  the  whole  of  the  purchase  money; 
for  otherwise  he  would  be  enabled  to  take  possession  of  an 

.  estate  amounting  to  2200/.  he  having  paid  no  more  than 
400/.  If  Esdaile  is  aggrieved,  he  has  other  means  of  ob- 
taining relief  against  Oxenham,  either  by  bill,  or  by  a  dif- 
ferent form  of  action.   This  was  an  action  of  trover,  brought 

^  to  recover  tbe^e  pieces  of  parchment  in  the  state  and  condi- 
tion in  which  they  were  at  the  time  when  the- action  was 
brought;  and  therefore  the  plaintiff  must  make  out  a  title 

.  to  recover  them  as  title  deeds  of  the  estate.  He  is  not  at 
liberty  to  treat  them  as  pieces  of  parchment.  Now  he  can- 
not be  entitled  to  obtain  the  title-deeds  of  the  estate,  unless 

<  he  has  paid  the  whole  of  the  purchase  money,  which  he  has 

.  not  done ;  and  therefore  this  action  cannot  be  supported. 

.  [Ho/rqyri,  J.  Perhaps  these  papers  were  only  to  be  used 
by  way  of  escrow.]  If  so,  the  case  is  stronger  for  Oxen- 
ham,  for  dien  the  plaintiffwouldnotbe  entitled  to  his  action 
until  the  payment  of  the  whole  sum  of  mopey.      .     . 
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Ba^tlby,  J. — I  am  of  opioioD,  that  this  action  is  main- 
tamable,  and  that  the  verdict  for  the  plaintiff  is  a  right 
verdict.  It  appears  by  the  finding  of  the  jury,  that  Oxen- 
ham  had  no  right  to  withhold  these  papers  on  the  ground 
which  he  originally  mentioned.  The  deeds  were  prepa- 
red on  the  behalf  of  Esdaite.  He  was  at  the  expense  of 
die  stamps,  and  of  their  being  engrossed,  and  at  every 
other  expense  which  was  incurred  prior  to  the  period  when 
they  assumed  the  character  of  actual  deeds ;  and  they  were 
therefore,  to  all  intents  and  purposes,  the  property  of  JSs- 
dsik.  If  they  were  to  be  executed,  for  the  purpose  of  the^ 
conveyance,  would  they  so  far  change  their  nature  as  to  be-' 
come  the  property  of  the  Brickdafes?  It  was  never  the 
intention  of  any  of  the  parties,  that  this  property  should 
vest  in  the  Brickdales.  The  whole  object 'was,  that  they 
should  be  the  property  of  Esdaile.  What  claim  then  ban 
Oxenkam  have  for  withholding  these  deeds  on  the  ground 
of  a  debt  being  due  to  him,  not  from  Esdaiie,  but  from  the 
Brickdaks?  In  the  foundation  of  Oxenham's  claim  against' 
^  Brickdalesy  he  says  there  was  no  purchase  whatever/ 
and  therefore,  upon  his  own  shewing,  he  has  no  right  of 
lien.  As  to  the  ground  of  defence,  that  the  plaintiff  cannot 
have  a  right  to  these  title-deeds  in  an  executed  state  until 
the  concurrence  of  the  Brickdales  is  obtained,  and  the  pay- 
ment of  the  purchase  money  completed,  that  is  setting  up 
the  jns  tertium — ^not  the  right  of  Oxenham,  but  the  right  of 
the  Brickdales.  The  question  here  is,  whether,  at  the  time 
when  this  action  was  commenced,  such  a  right  to  the  pro- 
perty vested  in  the  plaintiff  as  entitled  him  to  recover.  They 
were  Us  parchment  and  his  stamps,  and- he  was  at  the  ex- 
pense of  engrossment.  Therefore,  when  they  went  out  of 
the  hands  of  his  attorney  for  the  purpose  of  being  executed 
by  the  Brtcfcdales,  they  were  die  property  of  Esdaiie.  If 
the  Brickdales  had  never  put  their  names  to  these  deeds, 
who  would  have  had  a  right  to  the  parchment?  Can  there 
beany  doubt  diat  it  would  have  been  jEidatie's  property  i 
When  they  were  parted  with  by  the  plaintiff,  and  placed  in 
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1824;  the  hands  of  the  defendaDt,  tbey.were  uot  intended  as' an 
^"^v^^  effectual  conveyance  of  the  property  into  thie  possession  of 
EsDAiLE  E$daite,  until  the  payment  of  the  residue  of  the  purchase 
OxENBAM.  itaoney.  But  it  was  the  duty  of  the  Brickdales  to  obtain 
the  signature  of  all  the  other  parties  interested  in  this  coli- 
veyance,  and  they  ought  not  to  have  placed  their  own  namea 
to  the  instruments  until  they  were  sure  that  they  would  be 
executed  by  the  other  patties  also.  So  if  the  defendant 
impeaches  the  title  of  Esd€dk,  by  saying  that  the  Brick* 
dales  had  an  equal  right  to  the  deeds^  how  did  they  obtain 
that  right  i  Only  by  wrongfully  putting  their  names  to 
these  deeds.  As  the  names  of  all  the  parties  were  necessary^ 
they  ought  to  have  had  them  all  before  they  had  done  so. 
Therefore  the  execution  of  the  deeds  by  the  Brickdaies, 
gave  no  title  to  Oxenham  to  withhold  them,  and  did  not 
destroy  the  right  which  Esdaile  had  to  the  parchment.  It 
may  be  then  said,  that  the  parchment  will  be  of  no  use  to 
Esdaile.  I  cannot  presume  to  know  that.  ^  These  are  ad 
valorem  stamps,  and  it  may  be  that  if  the  stamp  office  are 
aatbfied  that  the  stamps  have  not  really  been  applied  tb 
Use,  they  will  (at  teast  in  justice  they  ought)  restore  a  part 
of  the  value  of  the  stamps.  It  may  be  said,  that  Oxen" 
hamhm  no  right  to  cancel' these  deeds,  and  that  there- 
fore he  cannot  tell  Mrhether  they  are  to  be  delivered  up  tb 
Eidaife  in  a  cancelled'  or  unuijured  state.  That'  seems  to 
me  to  produce  no  difficulty*  He  insists  on  the  right  of  the 
BncAdo/es;  let  him  confer  with  them,  or  with  those  per- 
sona in^wfaom  their  rights  are  vested,  and  let  them  say  ^Aae* 
ther  br  no-they  ought  to  be  cancelled.  I  am  of  opinion^ 
thait  this  action  is  maintainable ;  for  the  original  property 
of  Eadaiie  in  thlese  deeds  has  never  gone  out  of  him.  He 
is  therefore  entitled  to  have  them  delivered  up  to  Him,  in  a 
cancelled  state,  if  the  Brickdales  shall  requii^  that  they  shall 
bei  cancelled^ 

HoLBOYD,  J:— ^There  is  strong  groi^id'  to  connder,  that 
thiere  ha^  Been  a  wrongful  conversion  in  this  case.    These 
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deeds  are  not  said  to  be  tbe  property  of  the  defeodant.  A 
perseQy  who  has  no  right  to  boU  them^  retains  them  in  his 
possession.  There  is  a  right  of  action,  therefore,  clearly 
made  out.  It  is  necessary,  in  the  case  of  an  agreement  of 
this  sort  between  vendor  and  vendee,  that  all  parties  in 
whose  behalf  the  proceedings  take  place  should  execute 
the  deeds.  If  that  be  not  done,  there  is  an  end  of  the  con- 
tract; and  then  the  deeds  become  useless,  and  the  vendee 
will  have  a  right  to  bring  his  action  to  recoyer  them.  I 
thmk  that  if  all  the  parties  had  executed,  he  would  not 
have  had  a  right  to  demand  them,  if  he  had  not  paid  his 
poidiase  money.  Suppose  the  demand  had  been,  made  to 
the  Brickdales  to  deliver  them  up,  in  a  cancelled,  or  un- 
cancelled state.  If  they  had  a  right  to  cancel  them,  that 
does  not  authorize  him  to  keep  then^. 

LiTTLEDALE,  J. — ^I  have  very  considerable  4oabt,.  whe<- 
Aer  the  plaintifif  has  any  ^gal  interest  in  these  deeds, 
whether  cancelled  or  uncancelled.  I  think  he  would  have 
no  right  to  maintain  trover  for  them,  as  actual  deeds,  if  be 
had  not  paid  the  purchase  money,  and  then  the  Brickdal^ 
would  have  a  right  to  detain  them,  ^until  he  had  paid  thf 
remainder  of  the  purchase-iuoney ;  and  if  he  has  not  p^id 
that,  he  bas  no  right  to  bring  detinue,  since  h^  has  not  f 
rif^t  to  the  deeds  themselves.  Supposing  these  deeds  were 
delivered  as  an  escrow,  on  the  condition  that  the  remainder 
of  the  purchase-money  should  be  paid,  the  plaintiff  ought  to 
go  into  a  court  of  equity,  in  order  to  have  these  parchments 
delivered  np  to  him ;  but  until  they  are  cancelled,  what 
right  can  he  have  to  call  upon  the  defendant  for  these 
deeds?  He  might  have  siud  had  they  been  delivered  tq 
him  defiiced,  ''  What  r^ht  have  you  to  cancel  the  deeds  f 
I  do  not  want  them  as  mere  waste  parchment.  You  have 
been  guilty  of  a  conversion,  therefore  you  are  subject  to  aq 
action/'  I  have  therefore  very  great  doubt,  whether  the 
fdriotiff  had  any  title  to  them^  whether  as  deeds,  or  as  panch* 
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1824.       ments,  but  upon  the  opmions  of  my  brothers  Beyie^  and 


Holfvyd,  this  rule  must  be  discharged. 

E&DAILE 

OzEVHAM.  Rule  discharged. 


Holmes  v.  Love  and  Tuckee. 

leasehold  pre-  ASSUMPSIT  for  the  use  and  occupation  of  a  farm.  Plea, 

mises,  Inr  deed  non  assumpsit,  and  issue  thereon.    At  the  trial  before 

assigned  his 

interest  to       Burroughs  J,,  at  the  last  Lent  assizes  for  Hampshire^  the 

Se"h«S*efit  of  ^^^  was  this.  The  plamtiff,  in  June,  1B21,  agreed  to  let 
his  creditors^  to  one  Edwards  a  fanp,  called  Aston  Farm,  at  a  yearly 
▼iso  ^''^that  if  ''^"^  ^^  250L,  for  a  term  of  fourteen  years,  to  commence  at 

all  and  every    Michaelmas  \S2\,  and  determinable  at  the  end  of  seven,  or 

the  creditors 

should  re/ttfe    ten  years,  at  the  option  of  either  party,  upon  giving  one 

to  execute  or    yearns  previous  notice.     Edwards  entered  into  possession 

otherwise  con-  ,  ,  ,         .    -»t         . 

iient  to  the      pursuant  to  the  agreement,  but  on  the  8th  November,  182^ 

STmonS'**  being  then  in  distressed  circumstances,  he,  by  deed  made 
from  the  date  between  himself,  of  the  first  part ;  several  persons,  whose 
should  be  names  were  thereto  subscribed  as  his  creditors,  of  the 
^f^}f  '^°*-*  ^^^^^^  part;  and  one  Thomas  Woodman  and  the  two  de- 
tors  did  not     -fendants,  also  hi»  creditors,  of  the  third  part ;  and  reciting 

ex^ute  the     ^^^  Edwards  was  seised  of  freehold  and  leasehdd  heredi- 

deed,  but  there 

was  no  evi-      taments,  and  possessed  of  goods  and  chattels  and  personal 

refu^nc  to^  estate  and  effects^  and  was  indebted  to  his  creditors  in  an 

do.-~Held,      amount  which  he  was  not  able  to  pay ;  assigned  to  Wood' 

ezecoUon'was  ^'^^  ^^^  ^^  ^^^  defendants,  all  his  freehold  and  leasehold 

"^V*  ^^"^     property,  -  and  all  other  his  personal  estate  and  efiects, 

meaning  of      whatsoever,  in  trust  to  sell  either  by  public  auction  or  by 

andS^d'***'*     private  contract,  all  his  real  and  personal  property,  and  to 

make  the         call  in  all  monies,  debts,  &c.,  and,  after  defraying  the  ex- 

'        pences  of  carrying  the  trust  into  execution,  to  divide  the 

residue  rateably  and  proportionably  among<such  of  the 

creditors  as  should  execute  the  deed:  **  Provided,  that  if  all 

and  every  the  creditors  of  Edwards,  whose  debts  respec-i 

tively  amounted  to  more  than  5L,  should  r$fuse  to  execute  or 


Love. 
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nikerwiie  conseni  to  the  deed  within  six  moaths  from  the  I8i4t 
ftee  thereof,  that  then  and  in  suck  case  the  same  deed  and  nf^i^^Bs 
every  artide,  matter  and  thing,  therein  contained,  should  ^  v, 
cease  and  become  void  to  all  intents  and  purposes."  It 
appeared  that  Edwards^  and  the  two  defendants,  executed 
the  deed,  but  it  was  never  executed. by  several  of  the  cre- 
ditors, nor  by  ^ooJmait,  .the  third  trustee;  though  there 
was  no  proof  that  either  he,  or  any  one  of  the  creditors  had 
expressly  refused  to  execute,  or  to  consent  to  the  deed. 
Mr.  GrifithSf  the  attorney  who  prepared  the  deed,  and  who 
was  a  creditor  to  the  amount  of  15/.,  said  to  one  of  the 
defendants  at  the  time  when  he  executed  it,  that  it  was  void 
by  means  of  the  proviso.  The  defendants,  immediately 
after  executing  the  deed,  went  to  the  premises  for  the  pur- 
pose of  taking  possession,  when  they  found  a  sheriff's  offi- 
cer already  in  possession,  under  a  writ  of  fieri  facias  at  the 
suit  of  a  creditor,  and  under  a  distress  for  rent,  at  the  suit 
of  the  plamtiff.  The  defendants  paid  the  debt  of  the  ex- 
ecution creditor,  and  the  plaintiff's  rent  up  to  Michaelma$, 
1822,  and  on  the  27th  November,.  1822,  they  sold  all  the 
live  and  dead  stock  upon  the  farm  by  public  auction,  and 
put  a  person  into  possession,  who  remained  there  by  their 
authority  up  to  February,  1823,  vrhevt  Edwards  again  took 
possession,  and  continued  to  manage  the  farm,  the  defen- 
dnts  paying  the  rent  up  to  Lady  Day,  1823.  On  the  part 
of  the  plaintiff,  an  attempt  was  made  to  shew  that  Edwards 
kept  possession  of  the  farm,  as  the  agent  of  the  defendants, 
bom  February  to  Michaelmas,  1823,  but  the  evidence  upon 
diat  point  was  contradictory.  It  was  then  contended,  that 
die  defendants  were  liable  to  pay  rent  to  the  plaintiff, 
whether  they  remained  in  the  actual  occupation  of  .the  farm, 
or -not,  because  tfaelq^  interest  bad  vested  in  them  by. 
virtne.of  the  assignment,  and  continued  in  them  duniig  the 
entire  period  in  respect  of  which  rent  was  claimed.  On  the 
part  of  the  'defendants  it  was  argued,  that  the  deed  not 
hanng  been>  executed  by  all  the  creditors,  non-execution 
miMt  be 'ccmstnied  as  a-^reftisalrlo  execute  orcottsent  toiit. 
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and  diat  it  became  void  on  the  9th  May,  \Q2S^  being  bv^ 
monthB  from  its  date,  and  consequentlj  that  the  legal  in* 
terest  had  been  devested  out  of  the  defendants,  before  the 
rent  claimed  became  dne.  The  learned  judge  was  of 
opinion,  that  the  deed  did  become  void  on  the  9di  JU ny, 
1823,  and,  therefore,  that  the  defendants  were  not  liable  for 
die  rent  claimed,  unless  they  continued  in  the  actual  occu-' 
pation  of  the  farm  after  that  day :  and  he  accordingly  di- 
rected the  jury,  if  they  thought  that  Edwards  was  in  pos- 
session from  February  J 18523,  as  the  agent  of  the  defendants, 
to  find  for  the  plaintiflF;  and' if  dwy  thought  that  he  Was  in 
possession  on  his  own  account^  to  find  for  the  defendants. 
The  jury  found  for  the  defoidants. 

SeJwyHj  in  Easier  Term  latf»  obtained  a, rule  nisi  tat 
a  new  trial,  upon  the  ground,  that  the  mere  omission  to  exe- 
cute by  some  of  the  creditors  did  not  avoid  the  deed,  but 
that  an  express  refusal  to  execute  ought  to  have  been  prov- 
ed; and 

JS.  Lames  now  shewed  cause.  The  deed  not  having 
been  executed  by  all  the  creditors  withm  the  time  limited 
by  the  proviso  expired  at  the  end  of  that  time,  namely,  on 
the  9th  May,  1823,  and  which  was  before  the  rent  claimed 
by  this  action  accrued  due.  The  non-execution  of  the 
deed  was  prim&  facie  evidence  of  an  absolute  refusal  to 
execute  or  consent  to  it,  and  was  all  that  was  required  to 
be  proved;  as  in  assumpsit  for  a  simple  contract  debt^ 
though  the  declaration  always,  avers  that  the  defendant  re- 
fused to  pay  on  request,  evidence  of  a  demand  and  refusal 
if  never  required  when  once  a  legal  liability  has  been  shewn, 
because  the  mere  neglect  to  pay  is  sufficient  evidence  of  a 
refusal  to  pay.  It  ia  impossiUe  t»  hold  tfiat  this  deed  is  suIk 
siscing,  without  inferrmg  that  all  the  creifitora  consented  to^ 
it,  diOBgh  they  did  qot  all  execute  it;  and  it  is  equally  im- 
poasibte  to  held,  that  neglectmg  to  sign  a  particular  docn-. 
mea^  is  evidenee  that  the  party  consented  to  it:  yet  that  ia 
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the  only  evidence  of  Coasent  bere.  There  is,  however) 
cogent  evidence  of  an  absolute  refusal)  in  one  instance ; 
tor  Mr.  Grfffkhs,  when  the  defendant  executed,  told  him 
that  the  deed  was  void,  and  such  a  declaration  may  &irly 
be  td^en  to  mean  that  thepartyhad  resolved  not  to  execute; 
which  amounts  in  substance  to  a  refusal. 

Seh^  and  Carter,  in  support  of  the  rule.  The  interest 
of  Edmardi  in  the  premises  vested  by  virtue  of  the  assign- 
nent  m  the  defendants,  liable  only  to  be  devested  upon  a 
eooditioD  subsequent,  namely,  the  execution  of  the  deed  by 
all  the  creditors.  Now,  that  was  a  condition,  the  effect  of 
which  would  be  to  defeat  an  estate  previously  vested,  and 
mast,  therefore,  according  to  all  legal  principles,  be  con- 
stroed  strictly.  So  construed,  it  is  perfectly  clear,,  that  it 
was  necessary  to  prove  an  absolute  refusal  by  some  oi  one 
of  the  creditors  to  execute  or  consent  to  the  deed,  in  order 
to  render  it  void ;  and  as  no  such  psoof  was  given,  the 
deed  enures,  and  the  plaintiff  is  entitled  to  mamtain'  this 
action. 

Bayibt,  J.*-This  being  an  action  for  use  and  occupa- 
tion, the  piaintiff  is  not  entided  to  recover,  unless  he  has 
shewn  that  the  defendants,  either  actually  oecupied  the 
piemises,  or  possessed  the  legal  inleiest  in  then,  during 
the  whole  of  the  period,  in  respect  of  which  he  claims  - 
rsot    Now  the  jury  have  fonnd,<  in  point-  of  iacl^.  that  the 
defaidanta  were  not  in  the  aetuali  occupation,  and  we  are  to 
sssy,  m  point  of  law,  whether  they  had  die  legal  interest* 
Bdmardg,  the  tenant,  assigned  his  interest  in  the.  farm'  to 
the  defendants  b  November,  ISdS,  and  they  then,  took 
pofsessfamr  under  the  deed  of  assignment,  wbieb  contained 
a  piwvtso,  that  if  all  and  every  the  ereditors  of  Ednmrdi, 
whose  debts  respectivdy  amounted  to  move  than  5/.,  shouM 
refiise  In  execute  or  otherwise  consent  to  Iho  deed  within 
ox  months  fron^the  date  thereof,  the  deed  should  be  voidr 
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1824.       and  it  is  said  the  deed  is  vmd,  because  some  of  the  creditorf 
did  not  execute  or  otherwise  consent  to  it.     But  the  pro- 
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V.  viso  does  not  make  the  deed  void  in  case  any  of  the  credi- 

tors omit  to  execute  or  consent,  but  only  in  case  any  of 
them  refuse  so  to  do,  and  the  question  is  whether  any  of 
them  have  so  refused.  There  certainly  is  no  evidence  of 
any  such  refusal,  and  yet  that  was  a  matter  easily  suscep- 
tible of  proof  if  it  really  occurred,  for  whoever  was  the 
person  that  carried  the  deed  round  to  the  creditors  for  the 
purpose  of  obtaining  their  signatures,  must  have  knovm, 
and  might  have  been  called  to  prove  the  fact.  It  has  been 
contended  that  the  declaration  made  by  Mr.  Griffiths  to 
one  of  the  defendants,  shewed  that  the  deed  was  void  ;  but 
his  saying  that  it  was  void,  is  not  evidence  of  its  being  so, 
or  of  a  refusal  to  execute  it.  The  deed  undoubtedly  had 
the  effect  of  vesting  the  whole  legal  interest  of  Edwards  in 
the  assignees,  and  as  there  is  no  evidence  of  the  refusal  of 
any  one  creditor  to  execute  or  otherwise  consent  to  the 
deed^  it  has  never  been  devested  out  of  them,  and  therefore 
they  are  legally  responsible  for  the  rent  now  claimed.  It  is 
satisfoctory  to  add,  diat  the  justice  of  this  case  goes  hand 
in  hand  with  the  law,  for  as'  the  defendants  have  had  the 
benefit  of  the  occupation  of  the  farm,  honesty  requires  thai 
they  should  pay  the  landlord  his  rent.  The  rule  for  a  new 
trial,  therefore,  must  be  made  absolute. 

HoLROYD,  J. — ^I  am  of  the  same  opmion.  It  is  quite 
clear  in  point  of  law,  that  the  interest  m  the  premises  be- 
came vested  in  the  defendants  by  the  deed  of  assignment ; 
and  it  bas  never  been  devested  out  of  them,  at  least  there  is 
no  evidence  to  shew  that  it  has,  because  there  is  no  evidence 
of  a  refusal  by  any  creditor  to  execute  or  consent  to  the 
deed.  In  the  absence,  therefore,  of  such  evidence,  the  in- 
terest remams  in  them  by  virtue  of  the  origmal  assignment, 
and  they  are  liable  to  the  plaintiff  for  the  amount  of  the 
rentr 
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LiTTLED  ALB^  J. — ^I  am  ciearly  of  ppinion  that  this  action 
was  maintainable,  and  that  the  plaintiff  was  entitled  to  a  ver- 
dict.   The  deed  of  assignment  vested  in  the  def(dndants  all 
the  tenant's  interest  in  the  premises^  with  a  proviso,  that  the 
.estate  so.  conveyed  should  become  void,  in  case  any  of  the 
creditors  refused  to  execute  or  consent  to  the  deed.    That 
was -a  condition,  the  effect  of  which  would  be  to  defeat  a 
vested  estate,  and,  therefore,  it  must  be  construed  strictly. 
For  this  we  have  the  highest  authority ;  for  my  Lord  Coke, 
spedung  on  this  subject,  says  (a)  "  A  condition  that  is  to 
create  an  estate  is  to  be  performed  by  construction  of  law, 
as  near  the  condition  as  may  be,  and  according  to  the  intent 
and  meaning  of  the  condition;  albeit,  the  letter  and  words 
of  the  condition  cannot  be  performed.    But  otherwise  it  is 
of  a  condition  that  destroys  an  estate,  for  that  is  to  be 
taken  strictly,  unless  it  be  in  certain  special  cases."     Con- 
struing the  condition  in  this  case  by  that  rule,  it  seems  to 
me  that  the  mere  non-execution  of  the  deed  is  not  a  refusal 
to  execute  within  the  strict  meanbg  of  the  proviso.    It  is  ■ 
true,  that  in  an  action  of  indebitatus  assumpsit,  the  mere 
omission  to  pay  is  evidence  to  support  the  averment  of  re- 
fusal to  pay,  but  that  is  because  the  debt  has  previously 
become  absolute  by  the  non-payment  of  the  money  at  the 
time  when  it  first  became  due.    So  when  the  condition  of 
a  bond  is  that  it  shall  be  void  if  a  certain  sum  of  money  is 
paid  on  a  particular  day,  the  non-payment  of  the  money  on 
that  day  is  a  breach  of  the  condition,  and  gives  the  obligee 
a  right  to  put  the  bond  in  suit.    Exparie  Rowlatt  (&).  But, 
where  ''  a  bond  was  conditioned,  for  the  payment  of  a  sum 
of  money,  to  the  executors  of  the  obligor,  and  of  the  in- 
terest during  his  life,  payable  on  certain  days,  or  within 
twenty  dajfi  after  demand;  and  the  obligee  became  bank- 
rupt, and  the  interest  was  then  due,  but  no  demand  had  been 
made;**  it  was  held  that  there  was  no  forfeiture  of  the  bond 
so  as  to  give  the  obligee  a  right  to  put  the  bond  in  suit. 

(a)  Host.  S19.  6.  (5)12  Rose,  416. 
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1894.       Winter  V*  Mameley  (a).  So,  in  this  case,  the  deed  could 
not  be  defeated,  except  by  an  express  refusal  by  one  of  the 
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V.  creditors  to  sign,  and  as  no  such  refusal  was  proved,  the 

interest  remained  vested  in  the  defendants,  and  they  re- 
mained liable  to  the  plaintiff  for  the  amount  of  rent 
claimed  by  his  action. 

Rule  absolute. 

(d)  S  B.  and  A.  809. 

Walmsley  v.  'Abbott. 

JliTbS^'^  Assumpsit  for  an  apothecary's  bill.  PIea,non-a88ump. 

b^  statute  55    sit,  and  issue  thereon.    At  the  trial  before  GarroWf  B.  at 

to' prove  the*     ^^^  "^^^  ^^  assizes  tor '  Shropshire,  the  plaintiff  produced 

band-writing     ^  certificate  with  twelve  signatures,  purportmg  to  be  the 

of  every  mem-    .  ^    ,  .         ,  - 

ber  of  the        Signatures   of  the  persons  composmg  the  court  of  exami- 

•^"iners  of*the  "®"  ®^  ^^^  Apothecaries*  Company,  and  one  other  sig- 
apothecary*«  nature,  purporting  to  be  the  signature  of  the  person  acting 
miw'bave  sul^  *^  ^^^^^  secretary.    The  first  witness  saUsfactorily  proved 

scribed  bis  the  hand-writing  of  one  of  the  examiners,  and  that  of  the 
certificate.  ,  .  .  ^  %   %  i  ' 

Therefore,       secretary,  as  the  attestrog  witness ;  and  stated  that  one  other 

^1^**^^*^  person,  whose  name  appeared  to  be  affixed  to  the  certificate, 

action  for  bis  was  also  an  examiner,  but  that  he  was  not  acquainted  with 

a  cer?[ficat^  his  hand^writing.     He  added,  that  he  had  seen  several  cer- 

purpOrting  to  tificates  granted  by  the  court  of  examiners,  and  that  he 

the^2ourt  of  ^  firmly  believed  the  one  produced  to  be  a  genuine  instrument. 

examiners,  and  ^  second  witness  proved,  that  he  was  examined  and  passed 
having  twelve  ^       ,         .    •  /,  «  «  «        i        i         i  •     •;■>• 

signatures,       at  Apothecaries    Hall,  on  the  same  day  that  the  plaintiff 

punxirting  to  ^^  examined  and  passed,  and  that  he  received  a  certificate 
natures  of  its  precisely  similar  in  all  its  parts  to  that  produced  by  the 
proved  one  of  plaintiff>  which  he  also  believed  to  be  genuine.  The 
the  signatures,  amount  of  the  plaintiff's  bill  was  not  disputed,  but  it  was 
ral  evidcMe  objected  on  the  part  of  the  defendant,  that  by  sections  9 
the^wrtifiate  ""^  ^^  ^^  *^  Apothecaries'  Act,  55  G.  3.  c.  194.  the  plain- 
was  genuine^  tiff  was  bound  to  prove  the  hands-writing  of,  at  least,  the 
and  that  be 

obtained  it  from  the  court  of  ezaminen  :-«Held,  that  such  oertifiGata  was  admissible 
ID  evideooe^  and  would  support  the  action. 


MIGHAEI.MAS  TERM^  FIFTH  GEO.  lY. 

majority  of  the  ezafniBers  to  his  certificate,  and  that,  as 
diat  had  not  been  done,  the  certificate  produced  could  not 
be  received  in  evidence.  The  learned  judge  overruled  the 
objection,  and  received  the  evidence,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit,  and  the  plaintiff  had  a 
veidict  for  10/.  lOs. 

W.  £.  Taunton,  in  Easier  term  last,  having  obtained  a 
nde  nisi  for  entering  a  nonsuit, 

Wkaiefy,  (with  whom  was  Russell,)  now  shewed  cause. 
The  question  4s,  whether  the  evidence  adduced  at  the  trial 
was  sufficient  to  enable  the  plaintiff  to  recover  the  amount 
of  his  bill,  as  a  certificated  apothecaiy;  and  that  will  de- 
pend upon  the  construction  to  be  given  to  the  Apothecaries' 
Ac^  55  Geo.  3.  c.  194.  sections  9,  14,  and  21.  The  ninth 
secdon  of  the  statute  enacts,  ^  that  twelve  persons,  properly 
qualified,  shall  be  appointed  as  a  court  of  examiners,  and 
dnt  they,  or  the  major  part  of  them,  shall  examine  all 
persons  desirous  of  practising  as  apothecaries,  and  grant 
or  withhold  certificates  as  they  shall  think  fit."  The  four- 
teenth section  enacts,  ''  that  from  and  after  the  first  day 
of  August,  1815,  it  shall  not  be  lawful  for  any  person  or 
persons  (except  persons  already  in  practice  as  such)  to  prac- 
tise as  an  apothecary,  unless  he  or  they  shall  have  been 
examined  by  the  said  court  of  examiners,  or  the  major  part 
of  them,  and  shall  have  received  a  certificate,  from  the 
said  court  of  examiners,  or  the  major  part  of  them,  as  afore- 
said." The  twenty-first  section  enacts  ^  that  no  apothe- 
caiy shall  be  allowed  to  recover  any  charge  claimed  by 
him,  in  any  court  of  law,  unless  such  apothecary  shall 
prove  on  the  trial  that  he  was  in  practice  as  an  apothe- 
cary, prior  to  or  on  the  said  first  day  of  August,  1815,  or 
that  he  has  obtained  a  certificate  to  practise  as  an  apothe- 
caiy, from  the  said  master,  wardens,  and  society  of  apo- 
thecaries, as  aforesaid.''  Now,  it  is  by  no  means  nece's- 
saiy  to  the  object  of  this  statute,  nor  does  it  in  any  part  in 
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terms  require,  that  the  certificate  shall  be  signed  by  the 
court  of  examiners,  or  the  majority  of  them ;  they  are  only 
to  grsmt  the  certificate,  and  therefore  the  duty  of  the  plain- 
tiff extended  no  further,  than  to  offer  reasonable  evidence 
that  the  certificate  he  produced  was  a  genuine  instrument. 
There  is  nothing  to  take  this  case  out  of  the  general  rule, 
that  all  the  signatures  to  a  document  need  not  be  proved,  if 
enough  are  proved  to  warrant  a  belief  that  it  is  genuine;  and 
here  two  were  proved,  which  were  sufficient  for  that  purpose. 
As  the  court  of  exammers  are  only  to  grant  the  certificate, 
and  as  the  candidate  is  to  receive  it  from  the  master,  war- 
dens, and  society,  it  would  have  been  valid  without  the  sig- 
natures of  any  of  the  examiners ;  and  it  would  be  matter  of 
extreme  hardship  to  throw  upon  the  plaintiff  the  very  diffi- 
cult task  of  proving  the  hands-writing  of  no  less  than  seven 
persons,  none  of  whose  names  were  necessary  to  give  validity 
to  the  document.  In  any  view  of  the  case,  the  examiners  are 
not  parties  to  the  instrument,  they  are,  at  the  utmost,  wit- 
nesses that  it  is  genuine ;  and  therefore  when  the  plaintiff 
had  proved  the  hand-writing  of  one  of  them,  and  that  of  the 
secretary,  he  had  clearly  done  enough  to  render  the  certifi- 
cate admissible,  as  evidence  for  the  jury.  If  the  instru- 
ment in  question  is  not  genume,  the  plamtiff  and  the  per- 
sons who  are  proved  to  have  signed  it,  must  necessarily  have 
been  guilty  of  a  very  gross  fr«iud,  if  not  of  the  crime  of  for- 
gery, and  surely  the  court  will  not  presume,  against  all  ap- 
pearances and  probabilities,  the  perpetration  of  so  flagrant  an 
act.  Moises  v.  Thornton  (a)  will  be. cited  on  the  other  side, 
but  is  very  distinguishable  from  the  present  case ;  for  there 
the  plaintiff  averred  that  he  had  taken  the  degree  of  doctor 
of  physic,  and  produced  a  diploma  from  the  university  of  St. 
Andreufs  m  support  of  that  averment;  but  being  unable  to 
prove  the  seal. of  the  university,  he  of  course  failed  in  shew- 
ing that  the  diploma  was  genuine,  and  therefore  was  not.  al- 
lowed to  make  it  evidence.  The  only  question  here  is  whe- 
ther there  was  sufficient  piimi  facie  evidence  of  the  certifi- 
(a)  8  T.  R.  303.  Vide  Phil.  £v.  voL,2. 1(H. 
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cate  being  a  genuine  instrument ;    if  there  was,   that  is 

enough  to  entitle  the  plaintiff  to  recover.     It  would  be  a 

grievous  hardship  upon   apothecaries  living  in  distant  parts 

of  the  country,  if  they  were  obliged  to  prove  the  unneces-       Abbott. 

sary  signatures  of  persons,  who  must  be  considered  as  mere 

witnesses  to  the  act  of  an  authorized  officer,  before  they 

can  sue.     Indeed  if  such  strictness  of  proof  was  required,  it 

would  be  impossible  in  many  cases  for  an  apothecaiy   ever 

to  recover  his  bill. 

W.  E.  Taunton  contrd.    The  argument  that  the  ope- 
ration of  this  statute  may  be  attended  with  hardship  in  par- 
ticular cases  cannot  have  any  weight  with  the  court ;  they 
are  to  enforce  a  general  law  according  to  its  construction, 
and  that  may  be  done  in  the  present  case  without  imputing 
any  fraud  to  the  plaintiflf.     This  case  has  been  truly  repre- 
sented to  depend  upon  the  three  sections  of  the  statute  which 
have  been  already  brought  before  the  notice  of  the  Court. 
The  ninth  section  describes  the  mode  by  which  certificates 
are  to  be  granted,  namely,  by  the  court  of  examiners,  or  the 
major  part  of  them.    The  fourteenth  and  twenty-first  sec- 
tions plainly  refer  to  that  mode,  because  they  speak  of  a 
certificate  to  be  granted  as  aforesaid.     Consequently,  it 
was  not  sufficient  for  the  plaintiflf  to  shew  that  a  certificate 
was  granted  to  him ;    he  ought  to  have  shewn  that  it  was 
granted  by  the  court  of  examiners,  or  the  major  part  of 
diem.     It  is  said  that  the  signature  of  the  secretary  was 
proved,  and  amounted  to  prim&  facie  evidence,  that  the  do- 
cument was  genuine ;  but  that  signature  was  a  nullity,  for 
the  act  of  parliament  makes  no  mention  of  any  such  officer, 
and  therefore  his  subscribing  the  certificate  cannot  contri- 
bute to  its  authenticity.'    The  only  mode  by  which  the 
phindflf  could  shew  that  the  certificate  was  granted  by  the 
majority  of  the  examiners,  was  to  prove  the  hands-writing 
of  some  of  them,  and  that  they  were  the  then  acting  exa- 
mniers.     Moises  v.  Thornton  was  a  much  stronger  case  in 
fiivour  of  the  plaintiff  than  the  present,  for  there  a  witness 

VOL*  V.  F 
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was  called  who  proved  that  he  had  gone  to  the  Univer^ 
sity  of  St  Andrew* s,  and  had  actually  seen  the  proper  officer 
sign  a  certificate  (which  he  produced)  that  a  diploma  had 
been  regularly  granted :  and  yet  such  evidence  was  held  in- 
sufficient. [Bayletfj  J.  The  certificate  there  produced  was 
not,  nor  did  it  purport  to  be  the  diplomai  nor  was  the  diplo- 
ma itself  authenticated ;  in  those  respects  that  case  differs 
from  the  present.]  Neither  is  the  certificate  here  the  cer^ 
tificate  described  in  the  act ;  nor  is  it  authenticated|  for  the 
secretary  who  could  alone  have  proved  its  due  execution 
was  not  called  as  a  witness. 


B  AYLEY,  J. — I  think  this  rule  must  be  discharged.  The 
ninth  section  of  the  statute  declares  that  from  and  after  a 
day  therein  named,  no  persons  shall  begin  to  practise  as 
apothecaries,  unless  they  have  been  examined  by  certain 
persons  appointed  by  the  Apothecaries'  Company,  and  gives 
power  to  those  examiners,  or  the  majority  of  them,  to  grant 
or  refuse  certificates  at  their  discretion ;  the  fourteenth  de- 
clares that  no  persons  shall  begui  to  practise,  unless  they 
have  received  such  a  certificate :  and  the  twenty-first  de- 
clares that  no  such  persons  shall  recover  their  charges  in  a 
court  of  law,  unless  they  prove  that  they  have  obtained 
such  a  certificate.  Now,  construing  these  enactments  with 
reference  to  each  other,  and  putting  a  fair  and  reasonable 
construction  upon  them,  I  think  they  do  not  make  it  incum- 
bent on  a  plaintiff  in  an  action  like  this,  to  prove  the  iTands- 
writing  of  all  the  individuals  whose  names  appear  affixed  to 
his  certificate,  but  only  to  prove  that  the  certificate  did 
come  out  of  the  hands  of  the  court  of  examiners,  and  that  he 
did  obtain  and  receive  it  from  them,  as  a  genuine  certificate. 
Of  all  this  I  think  there  was  abundant  evidence  in  this  case> 
for  it  was  proved  that  two  of  the  persons  whose  names  ap- 
peared upon  the  certificate  were  members  of  the  court  of  ex- 
aminers, and  that  the  signatures  of  one  of  them  and  of  the  se- 
cretaiy  were  genuine ;  and  though  the  statute  d6esnot  require 
that  the  court  shall  have  such  an  officer,  or  that  he  shall  sign 
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the  certificate,  still  in  point  of  fact  there  is  such  an  officer, 
and  he  did  sign  the  certificate/ and  thereby  authenticated  it 
lis  a  genuine  document.  It  was  further  proved  by  one  of  the 
witnesses  that  the  plaintiff  was  examined,  and  that  the  wit- 
ness was  examined  on  the  same  day,  and  received  a  certifi- 
cate precbely  similar  to  that  produced  by  the  plaintiff. 
Upon  this  body  of  evidence  it  seems  to  me  impossible  t6 
doubt  that  the  document  m  question  was  issued  by  those 
who  were  authorized  to  issue  it,  as  and  for  a  genuine  certifi- 
cate, and  that  the  plaintiff  received  it  from  them  as  such : 
and,  therefore,  I  think  the  plaintiff  proved  quite  enough, 
and  did  all  that  the  statute  requires  to  enable  him  to  main- 
tarn  bis  action. 

HoLBOYD,  J.  concurred. 

LiTTLEOALE,  J. — If  cverj  apothecary  were  obliged  to 
prove  the  hand-vnriting  of  all  the  persons  whose  names  ap- 
pear upon  his  certificate,  very  few  would  be  able  to  stipport 
their  just  and  legal  claim  to  remuneration  for  their  professional 
services,  and  great  hardship  and  injustice  would  be  the  re- 
sult. The  proof  of  one  signature  to  the  certificate  was  suffi- 
cient in  the  first  instance  to  give  it  authenticity,  for  it  is  im- 
possible to  presume  that  fraud  has  been  practised  on  such  an 
occasion,  or  that  some,  or  one  of  the  examiners  signed  for 
the  rest.  I  think  there  was  conclusive  evidence  here  that 
the  certificate  was  genume,  but  at  any  rate  there  was  a  primft 
&cie  case  to  go  to  the  jury,  and  as  they  were  satisfied, 
we  have  no  right  to  impugn  their  verdict. 

Rule  discharged,  (a) 

(a)  See  Cooke  v.  Lffoeland,  2  Bos.  and  Pul.  31.  Grindley  v.  Barker, 
1  lA  tt9.  Bjts  V.  Toncrqftf  Burr.  lOir.  1  Bulst.  105.  and  ^iparU 
im^  ante,  vol*  i.  161. 
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Facey  v.  Hurdon. 

Declaration      DECLARATION  in  case,  for  not  carrying  away  tithes, 
in  case  for  not  ,  '  j    &         ^  ' 

carrying  away  Stated,  that  defendant,  in  the  year  1823,  was  farmer  of  the 

corn 'alleging    ^^^^^^  ^f  CO™  growing  on  a  certain  close  in  the  parish  of 

it  to  have  been  JEgloskerty,  in  the  county  of  Cornwall^  and  that  plaintiflf  was 

in  due  man-     the  occupier  of  the  said  close,  which  was  in  that  year  sown 

per"  set  out,     with  barley ;  that  plaintiff,  on  &c.  at  &c.  cut  down  the  barley 
IS  sustained  by  .         "^  *.  '  .  •'' 

proof,  that  the  growing  on  the  said  close,  and  then  and  there,  lawfully  and 

out  acconik!^    tn  due  tnofmer,  divided,  separated,  aind  set  out  thereon,  the 

to  an  agree-      tenth  part  or  tithe  of  the  same  from  the  nine  parts,  residue 

the  parties        thereof,  and  there  left  the  same  for  the  use  of  defendant,  and 

though  not  ac-  afterwards,  to  wit,  on  8cc.  at  &c.  gave  notice  thereof  to  defend- 

cording  to  the  ,         .        ,  ^     ,         i. ,  ,  i    . 

modeprescrib-  <^Dt;  but  that  defendant  did  not,  nor  would,  m  a  convenient 

ed  by  the         jjj^  reasonable  time  after,  tal^e  or  carry  away  the  same,^  or 

common  law.  '  . 

Whether  the    any  part  thereof;  whereby  &c.     At  the  trial  before  Bosan- 

left  OT^he  °   9^^f  Sergeant,  at  the  last  Lent  Assizes,  for  the  county  of 

ground  a  Cornwall,  the  facts  were  these.     The  plaintiflf  had  been  in 

time  after  the  ^^  occupation  of  the  premises  described  in  the  declaration 

tithe  has  been  several  years,  and  the  defendant  had  been,  also  several  years, 
set  out,  for  .  .  .  j        f 

the  tithe-ow-    the  former  of  the  tithes  of  com  in  the  parish.     On  the  IQth 

pare  hirtenth   *V'^*^»  ^^^3*  ^^  plaintiflf,  having  put  all  bis  com  into 
part  with  the    shocks,  consisting  of  twelve  sheaves  each,  sent  notice  to  the 
qu^st^^'of^     defendant,  who  lived  at  a  distance  of  about  one  mile  and  a 
fact  for  the      half,  thathe  intended  to  tithe  the  com  on  the  following  morning, 
of  law  for  the  '^^  plaintiflf  did  accordingly  tithe  the  com  the  next  mom- 
judge.  JQg^  setting  out  every  tenth  shock,  and  about  seven  o'clock 
be  began  to  carry  the  other  nine  parts ;  up  to  that  hour  the 
defendant  had  not  been  on  the  farm,  but  one  of  the  persons 
who  had  assisted  in  setting  out  the  tithe,  met  the  defendant 
about  nine  o'clock,  and  was  told  by  him  that  he  was  then 
coming  to  tithe  the  com.    The  witness  answered  that  the 
com  had  been  tithed  already,  and  that  the  plaintiflf  was  then 
carrying  it,  upon  which  the  defendant  inquired  how  many 
dozens,  meaning  shocks,  there  were,  but  did  not  at  that 
time  make  any  complaint  of  being  prevented  from  comparing 
the  tithe  shocks  with  the  rest.    The  defendant  had  taken 
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the  tithe  of  the  plaintiff's  farm  in  kind  during  the  last  four 
years,  and  during  all  that  time  the  com  had  regularly  been 
set  ont  in  shocks,  or  dozens,  and  not  in  single  sheaves.  It 
was  contended  on  the  part  of  the  defendant,  that  by  the 
common  law  the  tithe  must  be  set  out  in  siugle  sheaves, 
and  not  in  shocks,  and  therefore  that  the  plaintiff  had  not 
proved  bis  allegation,  that  the  tithe  was  ^*  lawfully  and  in 
due  manner  set  out,"  and  must  be  nonsuited.  The  learned 
Judge  was  of  opinion-,  that  if  it  was  set  out  in  shocks  in 
consequence  of  an  agreement  to  that  effect  between  the  par- 
ties, it  was  sufficient ;  but  reserved  the  point,  giving  the  de- 
fendant leave  to  move  to  enter  a  nonsuit.  It  was  then  con- 
tended^ that  there  was  no  evidence  to  go  to  the  jury  of  any 
such  agreement,  and  that  even  if  there  were,  still  that  the 
agreement  must  have  been  a  conditional  one  only,  and  sub- 
ject under  any  circumstances  to  the  com  remaining  a  con- 
venient and  reasonable  time  on  the  land,  for  the  purpose  of 
the  defendant's  comparing  the  tithe  shocks  with  the  rest. 
The  learned  Sergeant  thought  that  the  question  of  reason- 
able time  was  for  the  jury,  and  accordingly  left  it  to  them 
to  say,  first,  whether  there  was  an  agreement  between  the 
parties  that  the  tithe  should  be  set  out  in  shocks,  and  second, 
whether  the  whole. of  the  crop  had  remained  upon  the  land 
a  reasonable  time  for  the  inspection  of  the  defendant.  The 
juiy  found  a  verdict  for  the  plaintiff,  damages  40s,  and 

Enkine,  in  Easter  term  last,  having  obtained  a  rule  nisi 
either  for  a  nonsuit  or  a  new  trial, 

Coleridge  now^  appeared  to  shew  cause,  but  the  Court 
stopt  him  and  called  upon, 

Enkine  and  Carter ^  in  support  of  the  rule.  The  plaintiff 
has  alleged  in  general  terms  that  he  set  out  the  tithe  *^  law- 
fully and  in  due  manner,"  and  therefore  he  was  bouud  to 
prove  that  he  set  it  out  according  to  the  requisites  of  the 
common  law.    Now  that,  as  was  said  by  Liord  Ellenborougk, 
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'  in  the  case  of  SkaUcross  v.  Jowle  (a),  reqoirea  that  the  corn 
shall  '^  be  tithed  in  the  first  convenieat  state  in  which  the  tithe 
can  be^collectedi  after  the  c(mi  is  cut,  which  is  in  sheaves." 
The  parties,  indeed,  may  agree  that  the  tithe  shall  be  set 
out  after  some  other  mode  ;  but  if  the  plaintiff  intended  to 
rely  upon  any  such  agreement  here,  he  should  have  treated 
that  as  the  ground  of  his  action,  and  should  have  set  it  out 
in  his  declaration,  and  proved  it  in  evidence,  none  of  which 
things  he  has  done.  The  defendant)  therefore,  has  been 
misled  and  taken  by  surprise  by  the  plaintiff's  mode  of  de* 
clarmg,  and  is  at  least  entitled  to  a  new  trial.  Then,  se- 
condly, even  if  there  was  an  agreement,  it  must  have  been 
subject  to  a  condition,  that  the  crop  should  remain  on  the 
land  a  sufficient  time,  to  give  the  defendant  an  opportunity 
of  comparing  the  tithe  shock  with  the  other  nine  ;  for  as 
was  ^dded  by  Lord  EUenbarough  in  the  case  already  cited, 
**  if  the  iarmer  adopts  any  mode  of  tithing  which  exQludes  or 
abridges  die  due  means  of  the  parson's  comparing  the  tenth 
sheaf  with  the  other  nine,  it  is  bad  :"  and  the  reasonable- 
ness of  the  time  in  such  a  case  is  a  question  of  law,  and  not 
of  fact,  and  should  liave  been  so  decided  by  the  judge,  in- 
stead of  being  left  to  the  jury.  Co,  Litt.  56*  b. ;  Bayley 
on  Bills,  187.  (b) 

Bayley,  J. — I  am  of  opinion  that  there  is  no  ground  for 
disturbing  the  verdict  in  this  case.  It  is  perfectly  true,  that 
by  the  common  law  the  tithe  ought  to  be  set  out  in  sheaves ; 
but,  modus  et  conventio  vincunt  legem,  and^  therefore, 
if  the  tithe  was  set  out  in  shocks  in  consequence  of  an  agree- 
ment, or  understanding  to  that  effect  between  the  parties, 
the  plaintiff  was  justified  in  alleging  that  he  had  set  it  out- 
"  lawfully  and  in  due  manner."  With  respect  to  the  other 
objections,  the  only  question  for  us  to  consider  is,  whether 
the  learned  judge  in  any  degree  misdirected  the  jury,  because, 
as  the  damages  recovered  were  under  20/,  we  cannot  grant 
a  new  trial  upon  the  ground  that  the  verdict  is  against  the 

(a)  13  East.  261. 

(6)  Vide  Chitty  on  Bills,  211.  345.  402.  and  the  cases  there  collected. 
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weight  of  evidence.  Two  questions  were  left  to  the  jury,  18M. 
first,  whether  there  was  an  agreement  to  set  out  the  tithe  in 
shocks,  and  second,  whether  the  com  remained  a  reasonable 
time  on  the  ground.  As  to  the  first,  there  is  no  doubt  that 
there  was  sufiBcient  evidence  of  such  an  agreement  to  go  to 
the  jury,  and  as  they  have  disposed  of  that  question,  we 
cannot  impeach  their  finding ;  as  to  the  second  it  is  said, 
that  it  was  for  the  learned  judge  to  decide,  in  point  of  law^ 
whether  the  time  that  elapsed  between  the  setting  out  the 
tithe  and  the  carrying  of  the  crop,  was  or  was  not  reason- 
able. In  some  cases,  undoubtedly,  the  question,  what  is  a 
reasonable  time  is  matter  of  law  for  the  judge  to  decide, 
as  in  the  instance  cited  by  my  Lord  Coke,  and  the  more 
modem  case  of  the  giving  notice  of  the  dishonour  of  a 
bill  of  exchange  or  promissory  note.  But  the  present  is 
not  one  of  those  cases.  Here  the  question  depended 
upon  a  variety  of  circumstances,  which  were  peculiarly  ap- 
propriate for  the  consideration  of  the  jury;  namely,  the 
dbtancei  at  which  the  parties  lived  from  each  other,  the  time 
when  notice  was  given  that  die  com  would  be  tithed,  the 
state  of  the  weather,  and  other  similar  matters.  That  being 
the  case,  I  think  both  these  questions  were  most  properly 
left  by  the  learned  judge  to  the  jury,  and  consequeu^y  that 
this  nile  ought  to  be  discharged. 

HoLROYD,  J. — I  also  think  that  this  verdict  ought  not 
to  be  disturbed  :  it  seems  to  me  that  the  evidence  produced 
at  the  trial  supported  the  allegation  that  the  tithe  was  "  law- 
fully and  in  due  manner"  set  out.  In  cases  where  the 
parties  enter  into  no  agreement,  the  common  law  certainly 
does  direct  that  the  tithe  shall  be  set  out  in  sheaves,  hut 
the  direction  of  the  common  law  may  be  dispensed  with 
by  the  adoption  of  an  i^reement  to  set  out  in  some  other 
mode,  and  1  think  it  was  so  dispensed  with  in  this  Case : 
and,  therefore,  that  there  is  no  variance  between  the  evidence 
and  the  record,  altiiongh  the  agreement  is  not  set  out  in  the 
declaration,  which  I  think  was  not  necessary*    It  was  in 
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proof  that  the  defendant  had  taken  the  tithe,  set  out  in  the 
same  manner,  during  four  successive  years,  which  was  of 
itself,  perhaps,  sufficient  evidence  of  an  agreement  so  to 
take  it;  but  the  proof  did  not  stop  there,  for  upon  being 
told  that  the  com  was  set  out,  the  defendant  inquired  how 
many  dozens,  or  shocks  there  were,  shewing  to  demonstration 
that  he  knew  the  tithe  was  to  be  set  out  in  shocks.  In  this 
respect  this  case  differs  materially  from  Shallcross  v.  Jowle^ 
for  in  that  there  was  no  direct  evidence  at  all  of  an  actual 
agreement.  Then  with  respect  to  the  reasonableness  of 
time  in  this  case,  that  was  clearly  a  question  for  the  jury, 
and  there  was,  in  my  opinion,  abundant  evidence  to  warrant 
them  in  finding  as  they  did.  On  both  points,  therefore^ 
I  think  this  rule  must  be  discharged. 


LiTTLEDALE,  J. — I  think  the  verdict  is  right  This 
action  arises  out  of  the  particular  relative  situation  of  the 
parties,  each  of  whpm  has  a  duty  to  perform,  imposed  upon 
him  by  the  law;  the  landholder  that  of  setting  out  the 
tithe,  and  leaving  both  that  and  the  residue  of  the  crop 
for  a  reasonable  time  on  the  ground ;  and  the  tithe-owner 
that  of  carrying  the  tithe  away  when  such  reasonable  time 
has  elapsed.  The  mode  of  setting  out  tithes  may  be,  either 
that  prescribed  by  the  common  law,  namely,  in  sheaves,  or 
any  other  which  is  established  by  custom,  or  adopted  by 
agreement  between  the  parties.  Now  in  an  action  against 
the  tithe-owner  for  a  neglect  of  his  duty,  it  is  not  necessary 
to  state  in  what  mode  the  tithe  was  set  out ;  and,  therefore, 
in  the  present  case,  it  was  sufficient  to  aver  that  it  was  set 
out  '^  lawfully  and  in  due  manner,"  because  that  averment 
will  apply  equally  to  the  common  law  mode,  a  mode  esta- 
blished by  custom,  and  a  mode  adopted  by  agreement;  and 
there  was  undoubtedly  in  this  case  evidence  of  an  agreement, 
sufficient  to  go  to  the  jury;  and,  therefore,  properly  left  to 
them,  and  sufficient  to  support  the  declaration.  I  also 
agree  that  the  question  of  reasonable  dme  was,  in  this  case^ 
one  peculiarly  for  the  jury,  and  was  properly  left  to  them. 
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Sometnnes  diis  is  a  miied  question  of  law  and  of  fact,  and 
then  the  legal  question  must  be  decided  by  the  judge, 
when  the  facts  bearing  upon  it  have  been  ascertained  by  the 
jury ;  as  in  the  case  of  Darbishire  v.  Parker  (a).  Here, 
however,  I  think  it  was  precisely  a  question  of  fact,  which 
the  judge  had  no  authority  to  decide  himself,  but  was  bound 
to  leave  to  the  jury.  As,  therefore,  there  is  no  misdirection 
in  this  case,  there  is  no  ground  either  for  entering  a  non- 
suit or  for  grantiai^  a  new  trial. 

Rule  discharged. 

(a)  6  East,  3. 


Sir  William  Curtis,  Bart,  and  another,  v.  The  Inhabi- 
tants of  the  Hundred  of  Godley. 

I)EBT,  on  the  statute  9  G.  1 .  c.  22.,  against  the  defendants,  Aa  action  will 

inhabitants  of  the  Hundred  of  Godley ,  in  the  county  of  ^i^  bnnd^ 

Smreyy  to  recover  damages  for  an  injury  sustained  by  the  "P^"  ^^  ^• 

plaintiffs,  in  having  had  a  quantity  of  fir  trees,  growing  for  the  anlawfol 

profit,  wilfully,  maliciously,  and  feloniously  destroyed  by  SeftraS  of 

fire  by  some  person  or  persons  unknown.     Plea,  the  gene-  a  plantation  of 

ral  inae,  and  issue  thereon.    At  the  trial  before  Alexander^  unless  \tJwt 

C.  B.  at  the  last  Lent  assizes  for  the  county  of  Surrey,  the  ^^ne  proceeds 

from  a  nali- 
evidence  in  support  of  the  action  was  this : — On  the  6th  cioua  motive 

of  May,  1823,  a  large  plantation  of  firs,  growing  on  Bag-  'o'^ards  the 

shot  Heath,  belonging  to  the  plaintiffs,  and  which  was  si-  property. 

tuate  at  a  distance  of  a  mile  from  any  dwelling  house,  was  ^^^  a'firc, 

destroyed  by  fire.     The  fire  first  broke  out  in  the  day  time,  supposed  to 

in  an  adjoming  plantation,  belonging  to  a  Mr.  Laurel,  and  wilfully  made, 

burned  through  that  plantation  for  the  length  of  a  mile,  ^^  ^^ 

previous  to  its  communicating  to  the  plantation  of  the  plain-  another  per- 

tiffs.    The  spot  where  the  fire  was  first  seen  was  distant  ^on"at Siedls- 

tanceofamile 
from  the  plaintiff's  woodland  by  communication^  the  flames  destroyed  his  property: 
— ^Heldy  that  the  case  did  not  come^witbin  the  Black  Act,  so  as  to  entitle  hun  to  sue 
the  hundred. 
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half  a  mile  from  any  dwelling  house,  and  from  any  public 
road,  and  near  it  were  found  some  remains  of  sear  wood, 
which  appeared  to  have  been  collected  #nd  used  for  the 
purpose  of  kindling  a  fire.  Upon  this  evidence,  it  was 
contended  that  there  was  no  case  to  go  to  the  jury,  from 
which  they  could  presume  that,  the  fire  was  wilfully  and 
maliciously  kindled.  The  probability  was,  that  the  fire 
was  either  accidental,  or  occasioned  by  some  mischievous 
boys,  in  which  case  the  hundred  would  not  be  answerable. 
Two  objections,  after  mentioned,  were  also  taken  as  to  the 
liability  of  the  hundred  in  point  of  law  for  ^e  injury  in 
question,  supposing  it  to  have  been  wilful  and  malicious. 
The  Lord  Chief  Baron  reserved  those  points,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit,  in  the  event 
of  a  verdict  being  found  for  the  plaintiffs;  and  his  lord- 
ship then  directed  the  jury  to  find  for  the  plaintiffs,  if 
they  were  satisfied  that  the  fire  had  been  kindled  wilfully 
and  maliciously,  but,  if  they  thought  it  arose  from  accident, 
to  find  for  the  defendants.  The  jury  found  for  the  de- 
fendants. 

Marryaty  in  Easter  Term  last,  obtained  a  rule  for  a 
new  trial,  on  tlie  ground  that  the  verdict  was  contrary  to  the 
evidence. 

Bolland  shewed  cause.  The  jury  were,  upon  the  evi- 
dence, justified  in  finding  that  this  was  an  accidental  and  not 
a  wilful  and  malicious  fire.  There  was  no  proof  to  satisfy 
the  averment  in  the  declaration,  that  the  plantation  was 
wilfully,  maliciously,  and  feloniously  destroyed.  The  hun- 
dred is  not  liable  for  accidents  arising  from  the  wantonness 
of  boys,  or  the  carelessness  of  wayfaring  persons,  who 
may  happen  to  kmdle  a  fire  for  culinary  purposes,  in  an 
open  place  like  Bagshot  Heath.  Some  satisfactory  evidence 
was  necessary  to  shew  that  the  fire  was  occasioned  by  the 
commission  of  a  felonious  act.  Positive  evidence  to  that 
intent  may  not  be  necessary,  but  some  cogent  proof  of  an 
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uvhwfdl  iDteatioii  must  be  adduced,  so  as  to' subject  the 
bandred  to  liabili^.    Here  the  evidence  was  too  sHgfat,  and 
tlie  juTf  did  right  in  finding  for  the  defendants.     But  there 
are  two  £Alal  objections  to  the  plaintiffs'  right  to  recover 
against  the  hundred  in  point  of  law.    First,  that  the  wilful 
destruction  of  a  plantation  of  trees  of  this  description  by 
fire  is  DO  offence  within  the  Black  Act,  9  G.  I.e.  22.  upon 
which  the  action  is  founded ;  and  second,  that  if  it  be  an 
offence  to  destroy  trees  of  this  description,  the  remedy 
given  by  law  ui  against  the  parish,  town,  or  vill,  and  not 
against  the  hundred.    As  to  the  first  objection,  it  is  fatal  in 
two  points  of  view*    The  words  of  the  Black  Act  are  that 
^  if  any  person  or  persons  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle^  or  cut  down,  or  otherwise 
destroy f  any  trees  planted  in  any  avenue,  or  growing  in  any 
garden,  orchard,  or  plantation,  .for  ornament,  shelter,  or 
frofity  &c."     Now  to  destroy  trees  by  fire  is  no  offence 
within  this  act,  because  the  words  '^  or  otherwise  destroy," 
must  mean  a  destruction  ejusdem  generis  with  ^'  cutting 
down."     Then  it  is  obvious  from  the  language  of  the 
statute,  that  the  trees  must  be  such  as  are  growing  coa^t- 
jTifoifs  to  a  dwelling  house,  which  was  not  the  case  in  this 
instance.     Secondly,  the  action,  if  at  all  maintainable,  must 
be  laid  against  the  parish,  town,  or  vill,  according  to  the 
provisions  of  the  statutes  1  Geo.  1.  c.  2.  and  6  Geo.  1.  c, 
16.    It  is  true  that  the  22  Geo.  1.  c.  36.  s.  8.  gives  an 
action  against  the  inhabitants  of  the  hundred,  or  of  the 
parish,  town,  or  vill,  at  the  option  of  the  party  injured;  but 
this  is  only  in  those  cases  where  the  act  done  would  be  an 
offence  within  the  9  Geo.  1.  c.  22.    Here  the  act  done  is 
Dot  an  offence  within  diat  statute,  and,  therefore,  the  hun- 
dred is  clearly  not  liable. 

Marfyat  and  Chitty,  in  support  of  the  rule^     la  ordec 
to  maintain  an  action  against  the  hundred,  it  is  not  ne- 
cessary to  give  distinct  and  positive  evidence,  that  the  in- 
jury was  done  wilfully  and  maliciously,    it  is  sufficient  to 
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adduce  such  evidence  as  may  reasonably  induce  the  jury  to 
believe  that  it  did  not  arise  from  accidental  causes.  Reed 
V.  The- Inhabitants  of  Gainsbury  (a).  Such  evidence  was 
here  given,  and,  therefore,  the  verdict  is  erroneous.  Then 
as  to  the  objections  that  this  is  not  an  offence  v^ithin  the 
meaning  of  the  Black  Act,  and  that  if  it  be  a  malicious  in- 
jury the  remedy  must  be  against  the  parish,  town,  or  vill ; 
they  arise  from  too  narrow  a  construction  of  the  statute 
in  the. first  instance,  and  from  a  misapprehension  of  the 
law  in  the  other.  The  words  ''  otherwise  destroy,**  in 
the  Black  Act,  mean  a  destruction  by  any  mode  whatever, 
and  cannot  be  construed  to  mean  a  destruction  by  cutting 
only.  To  maintam  that  interpretation  of  the  statute,  it 
must  be  said,  that  to  bum  down  a  plantation  of  150  acres 
of  trees  would  not  be  to  destroy  them ;  but  this  would  be 
too  e  narrow  a  construction  of  a  remedial  statute,  which  this 
has  been  decided  to  be.  Then  was  this  a  plantation  within 
the  meaning  of  the  statute?  The  words  are  ''any  trees 
planted  in  any  avenue,  or  growing  in  any  garden,  orchard, 
or  plantation;  for  ornament,  shelter,  or  profit  J'  Now  this 
was  a  plantation  of  trees  growing  for  profit,  and  clearly 
comes  .within  the  words  of  the  statute.  If  it  did  not,  there 
would  be  no  protection  given  by  the  law  to  this  species  of 
property,  which  is  of  great  importance  as  it  respects  the 
useful  application  of  waste  land,  which  could  be  applied  to 
no  other  purposes.  This,  therefore,  being  a  case  within  the 
Black.  Act,  the  hundred  is  liable,  and  the  plaintiffs  were  not 
bound  to  proceed  against  the  parish,  town,  or  vill. 


i  Bay  LEY,  J. — ^The  verdict  for  the  defendants  must  have 
proceeded  on  the  ground  that  there  was  no  evidence  to 
convince  the  minds  of  the  jury  that  this  plantation  was 
wilfully  set  on  fire.  I  take  it  to  be  quite  clear  that  a  plain- 
tiff bringing  an  action  on  the  9  Geo.  1.  c.  22.. must  make 
out  to  the. satisfaction  of.  the  jury  that  the  place  was  wil-> 
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faHy  set  on  fire  before  he  can  recover  against  the  hundred. 
If  this  case  should  go  to  a  new  trial  the  proper  direction 
to.tbejury  would  be,  that  if  they  are  convinced,  in  their 
own  minds,  by  the  evidenccj  that  the  plantation  was  wilfuUy 
set  on  fire,  then  they  ought  to  find  for  the  plaintiffs ;  but 
if  upon  a  review  of  the  whole  evidence,  considering  the  time 
of  day  when  the  fire  occurred,  the  situation  of  the  place, 
and  its  liability  to  accidental,  fire,  they  should  entertain  a 
reasonable  degree  of  doubt,  then  they  ought  to  find  for  the 
defendants.  Upon  the  balance  of  the  evidence,  it  seems  to 
me  that  it  would  not  be  improper,  that  the  case  should,  upon 
paym^it  of  costs,  undergo  the  revision  of  another  jury, 
provided  upon  carefully  looking  through  the  acts  of  par- 
liament, we  should  be  satisfied  that  this  is  a  case  to  which 
the 9  Geo,  I.  c.  22.  applies;  and  it  being  a  question  of 
great  and  general  importance  we  shall  take  time  to  consider, 
of  it. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was  de- 
fivered  by 

Bat  LEY,  J. — ^We  have  looked  into  the  different  acts  of 
parliament  bearing  on  this  case,  and  we  are  of  opinion,  that 
this  action  b  not  maintainable  against  the  hundred;  but  our 
judgment  is  founded  upon  a  view  of  the  9  Geo.  1 .  which  was 
not  brought  to  our  notice  during  the  argument.  The  question 
is,  whether  the  destruction  of  this  plantation  by  fire,  assuming 
it  to  have  been  done  wilfully,  would  be  any  offence  within 
the  meaning  of  that  statute,  so  as  to  give  a  remedy  against 
the  hundred ;  and  we  are  of  opinion  that  it  would  not.  Be- 
fore I  state  the  reasons  for  that  conclusion,  I  shall  advert  to 
the  other  statutes  referred  to  in  argument,  as  giving  a  remedy 
against  the  inhabitants  of  the  parish,  town,  or  vill.  The  1 
Geo.  1.  St.  2.  c.  48.  entitled  '^  An  act  to  encourage  the  plant- 
ing of  timber  trees,  fruit  trees,  and  other  trees,  for  orna- 
ment, shelter,  or  profit;  and  for  the  better  preservation  of 
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the  same;  uid  for  the  preventing  the  burning  of  woods;** 
enacts  that  if  any  person  shall  maliciously  break  down,  cut 
op,  pluck  upi  throw  down,  bark,  or  otherwise  destroy,  de^ 
fece,  or  spoil,  any  timber  tree,  fruit  tree,  or  any  other  tree, 
the  party  injured  shall  recover  satisfaction  and  recompense 
from  the  inhabitants  of  the  parish,  town,  hamlet,  vill,  or 
place,  where  the  injury  shall  have  been  committed.  The 
6  Geo.  1.  c,  16.  recites  that  doubts  had  arisen  whether  the 
previous  act  extended  to  offences  committed  in  the  day 
time,  and  gives  a  remedy  against  the  inhabitants  of  the 
parish,  town,  8cc.  adjoining  the  wood,  &c.  whether  the  da- 
mage be  done  by  day  or  by  night.  The  29  Geo.  2.  c.  S6. 
s.  9-  recites  that  by  the  9  Geo.  I.  c.  22.  it  was  enacted  that 
the  inhabitants  of  the  hundred  should  make  satisfaction  and 
amends  to  every  person  for  damage  sustained  by  the  cutting 
down  or  destroying  any  trees,  which  should  be  done  or  com- 
mitted by  any  offender  against  that  act,  to  be  recovered  in 
manner  thereiii  du'ected ;  and  recites  also  that  doubts  had 
arisen  whether  the  provision  made  by  that  act  had  not  re- 
pealed and  annulled  the  remedy  given  by  the  1  and  the  6 
Geo,  Irrespectively;  and  for  obviating  such  doubts,  pro- 
ceeds to  enact,  that  "it  shall  and  may  be  lawful  for  any  per- 
son. See.  to  take  remedy  for  the  before  mentioned  damages, 
either  against  the  parish,  town,  hamlet,  vill,  or  place,  where 
any  of  the  said  offences  shall  be  committed,  according  to  the 
powers  given  by  the  said  acts,  or  on  the  hundred  wherein 
any  of  the  said  offences  shall  be  committed,'  as  to  such 
person,  &c.  shall  seem  most  meet.''  It  is  obvious  that 
the  words  "  said  offences,*'  refer  to  the  offences  created  by 
the  Q.Geo.  1.  c.  22.  The  13  Geo.  3.  and  subsequent 
statutes  give  no  remedy  against  the  hundred ;  and,  there- 
fore, these  acts  give  the  remedy  against  the  inhabitants  of 
die  parish,  town,  or  vill.  The  remedy  against  the  hundred 
being  given  by  the  9  Geo.  1.  c.  22.  only,  and  the  29  Geo. 
3.  c.  36,  giving  an  option  to  the  party  injured  to  bring 
his  action  either  against  the  parish.  Sic.  in  cases  where  the 
person  doing  the  act  is  an  offender  against  the  Black  Act, 
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die  quesdon  for  our  consideratioii  is  utrhether  the  person  or 
persons  who  did  the  act,  whereby  the  pkuntiffs  in  this  case 
have  been  damnified,  were  offenders  against  that  statute. 
The  words  of  the  9  Geo.  1 .  c.  £2.  s.  1 .  are,  that  if  any  person      Godley, 
*^  shall  unlawfully  and  maliciously  kill,  maim,  or  wound  any 
cattle,  t>r  cut  down,  or  otherwise  destroy,  any  trees  planted 
in  any  avenue  or  growing  in  any  garden,  orchard,  or  planta- 
tioDy  for  ornament,  shelter,  or  profit,  he  shall  upon  conviction 
be  adjudged  guilty  of  felony."    Now  in  order  to  constitute 
an  offence  within  this  clause,  it  is  essential  that  the  act 
should  be  done  unlawfully  and  maliciously ;  and  the  term 
^*  maliciottsly,"  in  this  part  of  the  statute,  means,  according 
to  a  great  many  decided  cases,  malice  against  the  owner  of 
the  property  injured,    i  shall  advert  to  some  cases  in  which 
diis  construction  was  put  upon  both  branches  of  this  part 
of  the  clauae.    In  Rex  v.  Pearce,  tried  before  Mr.  Justice 
Heath,  at  Gloucester,  in  1789;  and  in  Rex  v.  Kean,  at  the 
Old  BaSey,  in  the  same  year,  it  was  ruled,  that  in  ord^  to 
support  an  indictment  for  maiming  cattle  it  was  necessary 
to  shew  that  the  act  was  done  from  malice  against  the  owner 
of  the  cattle,  and  not  from  any  angry  or  passionate  disposi- 
tion towards  the  animal  itself.    In  Shepherd^s  case  (a),  the 
same  point  was  ruled  by  Mr.  Baron  Hotham  and  Mr.  Jus- 
tice HealA;  and  in  all  these  cases  the  prisoners  were  ac- 
qoitted.    There  have,  however,  been  later  >iecisions  than 
those  I  have  mentioned.    In  Rex  v.  Austin,  which  was  de- 
termined before  the  twelve  Judges  in  Michaelmas  Term, 
18%,  the  same  point  was  decided.   In  that  case,  the  prisoner 
was  indicted  for  killing,  maiming,  and  wounding  a  sheep  of 
one  Mary  Clare*    It  appeared  in  evidence  that  the  prisoner 
acted  from  malice,  not  against  Mary  Clare,  but  against  Jo- 
«eph  her  son,  who  managed  the  business  of  her  farm ;  after 
conviction  the  twelve  Judges  held,  that  the  conviction  could 
Bot  be  supported,  masmuch  as  Joseph  Clare  could  not  in 
any  respect  be  considered  as  owner  of  the  sheep.    These 
decisions  took  place  on  the  first  branch  of  the  clause  ^s  to 
(a)  2  Leacb,  609. 
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the  maiming  of  cattle ;  but  the  words  ^'  unlawfully  and  ma* 
liciously"  are  referable  to  both  branches  of  it,  and  must 
receive  the  like  construction.   Mr.  East,  in  his  Pleas  of  the 
Crown  (a),  comments  on  this  statute,  and  also  upon  the  6 
Geo.  3.  c.  36.  and  C..48.  and  after  noticing  several  points  in 
which  they  differ,  makes  these  observations : — ^'  the  most 
important  distinction  of  all,  is  the  view  and  intent  of  the 
Black  Act  contrasted  with  the  other  statutes.     Supposbg 
that  the  words  ''  wilfully  and  maliciously/'  which  'occur  in 
the  preamble  of  the  statute  6  Geo.  3.  c.  36.  of  which  the 
first  only  is  used  in  the  enacting  part  of  the  6  Geo.  3.  c.  48. 
are  a  descriptive  part  of  the  offence  under  those  statutes, 
yet  the  whole  scope  of  those  statutes,  which  were  intended 
for  the  protection  of  the  property  itself  from  depredation, 
shews  that  the  word  "  maliciously"  is  only  to  be  taken  in 
its  most  general  signification,  as  denoting  an  unlawful  and 
bad  act,  an  act  done  malo  animo,  from  an  unjust  desire  df 
gain,  or  a  careless  indifference  of  mischief.    Whereas  in 
order  to  bring  an  offender  within  the  penalty  of  death  under 
the  Black  Act,  the  malice  must  be  personal  against  the 
owner  of  the  property.    This  has  been  expressly  holden 
with  respect  to  the  offence  of  killing,  maiming,  or  wounding 
cattle,  and  the  two  offences  are  described  in  the  same  para- 
graph of  the  clause,  and  must  therefore  have  the  same  con- 
struction."   Since  the  publication  of  Mr.  East*8'  work, 
the  question  upon  the  latter  branch  of  the  clause  has  come 
under  the  consideration  of  the  Judges  in  Rex  v.  Taylor,  in 
Hilary  Term,  1 8 1 9-    There  a  person  named  Knevett,  a  nur- 
seryman in  the  county  of  Surrey,  had  many  young  apple  and 
pear  trees  growing  in  his  garden,  from  four  to  six  feet  high; 
It  appeared  that  the  prisoner,  acting  from  malice  towards 
Knevett,  cut  down  about  100  of  the  trees  and  left  them  on  the 
ground.    Several  of  them  were  cut  below  the  grass,  and  might 
shoot  again  and  be  regrafted,  and  would  bear  again  in  five 
or  six  years.    It  was  found  by  the  jury  as  a  fact  that  al- 
though the  trees  were  cut  down,  yet  they  were  not  totally 
(a)  2  East,  P.  C.  1062. 
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detlroyed,  and  upon  this  finding  the  Judges  were  unani- 
raonslj  of  opinion  that  these  were  trees  within  the  act,  in- 
asmuch as  they  were  growing  for  profit,  and  that  cutting 
them  down  without  total  destruction  was  sufficient  to  bring 
die  case  within  its  operation  ;  and  they  held  that  the  9  Geo. 
1.  c.  22.  was  not  repealed  by  the  6  Geo.  S.  c.  36.  and  c. 
48.  because  those  statutes  applied  to  cases  where  there 
was  no  malice  against  the  owner  of  the  property,  and  they 
determined  the  conviction  to  be  right.     In  that  case  it  was 
also  made  a  question  whether  the  destruction  of  trees  in  gar- 
dens, orchards,  and  plantations  continued  an  offence  under 
the  9  Geo.  1 .  c.  £2.  notwithstandbg  the  subsequent  provisions 
m  the  6  Geo.  3.  c.  36.  and  c.  48.  and  the  Judges  were  of 
opinion  that  it  did,  because  to  brbg  a  case  within  the  Black 
Act,  malice  against  the  owner  of  the  trees  was  essential, 
whereas  the  other  statutes|applied  to  cases  where  no  such  ma- 
lice existed.   In  order  therefore  to  enable  a  party  to  maintain 
an  action  against  the  hundred,  under  the  Black  Act  for  the 
destruction  of  trees,  it  ought  to  appear  that  the  offender  acted 
from  malice  against  the  oyyner.     Now  the  facts  in  this  case 
clearly  take  it  out  of  the  statute  in  that  view.     Here.it  ap- 
pears, that  the  fire  was  kindled,  not  upon  the  plaintiff's 
grooad,  and  if  kbdled  at  all  by  design,  it  was  upon  the  land 
of  Mr.  Laurel,  at  a  considerable  distance  from  the  plaintiff^s 
property,  and  therefore,  we  think  that  although  there  might 
be  some  reason  for  saying  that  the  offender  acted  from  ma- 
lice towards  Mr.  Laurel,  yet  it  cannot  with  propriety  be 
said  that  he  acted  firom  malice  againt  the  plaintiff,  and  con- 
sequently this  action  is  not  maintainable  against  the  hundred, 
the  offmce,  if  any,  not  being  within  the  9  Geo.  1.  c.  22. 
It -follows  therefore  that  the  rule  nisi  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 
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y^^^^  Bloxsom£  r.  Williams. 

Where  a  parol  X HIS  was  an  action  of  assumpsit  on  the  warranty  of  a 
entered  into     horse,  with  the  common  money  counts.     Plea,  the  general 

for  the  pur-     ij^^e.     At  the  trial  before  Park,  J.  at  the  Lent  assizes  for 

chase  of  a  . 

horse  above      Berkshire,  1823,  the  facts  proved  in  evidence  were  these : — 

10/  on*a  ^un-  "^^  defendant  was  a  coach-master,  and  also  a  dealer  in 

day,  with  a      horses.  The  plaintiffs  son  was  travelling  on  a  Sunday  by  the 

sou'ndne'ss?      defendant's  coach,  and  during  a  stoppage  to  change  horses, 

and  the  horse  ^entered  into  a  parol  agreement  with  the  latter  for  the  pur- 
was  not  deli-  .  .  .  . 
vered  and  paid  chase  of  the  horse  in  question,  at  the  pnce  of  thirty-nme 

SlftUrf  "^  f  1  R'*™^"?  **P<>"  *  warranty  of  soundness,  and  that  the  animal 
lowing: —  was  not  more  than  seven  years  old.  Nothings  was  given  in 
that  the  oin-  ^•"**^  ^^  *®  contract.  On  the  Tuesday  following  the  horse 
tract  was  was  delivered  to  the  plaintiff,  and  the  price  was  paid;  It 
untiUhelatter  ^^^^^  out  that  the  horse  was  unsound,  and  was  of  the  age 

day,  and,  se-  of  seventeen  years.  No  evidence  was  given  that  the  plain- 
cond,  that  sup-    .  »  « 

posing  it  to  be  tiff  or  his  son  knew  that  the  defendant  was  by  trade  a  horse 

yu***«!!*iJ**"  «  dealer  at  the  time  the  bargain  was  entered  into.  On  the 
the  99  Car.  2.  ^ 

c.  7.  s.  9.         part  of  the  defendant  it  was  objected  that  the  contract  was 

an^liTOiTrbir'  ^^***  ^^"  *^  ^9  ^^'  ^-  ^-  7-  *•  *•»  leaving  been  made  on 
objection  on  a  'Sunday,  and  cpnsequently  that  the  plaintiff  could  not 
vendor  in  an    msintain  the  action.     The  learned  Judge  overruled  the  ob* 

action  for  the  jection,  and  the  plaintiff  had  a  verdict.    In  Easter  term, 

breach  of  the  "^                  ,      .  .  /^                  ....                   .     .      , 

warranty,  the  1823,  a  rule  nisi  for  a  new  trial  havmg  been  obtained, 

vendee  being 

ienorant  of 

the  fact  that  Talfaurd  (with  whom  was  W.  E.  Taunton)  now  shewed 

wM  exercfsing  '^^^e.  There  are  two  answers  to  the  objection  made  at  the 
his  ordinary  trial,  first,  that  the  defendant  at  the  time  of  the  contract  was 
sabbath-day.  ^^^  exercising  hi^  ordinary  calling  of  a  horse  dealer,  and 
consequently  the  bargain  was  not  void  within  the  99  Car. 
2.  Cr  7-  s.  2. ;  and,  second,  that  the  bargain  was  not  in  point 
of  law  complete  on  the  Sunday,  the  horse  not  having  been 
delivered  until  the  Tuesday  following.  The  statute  29  Car. 
2.  only  applies  to  persons  exercising  any  worldly  labour,  bu- 
siness, or  work,  of  their  ordinary  calling,  on  the  Lord's  daj. 
Now>  here  the  defendant  was  not  exercising  his  ordinarjr 
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caUbig  of  a  horse  dealer  at  the  time  of  the  foargab^  and 
therefore  the  contract  is  not  void.  The  case  of  Drury  v. 
DefQHiaine  (a)  is  an  authority  to  shew  that  it  is  not  every  ^. 

contract  made  on  a  Sunday  that  is  void.  But  in  point  of  Williaic«. 
law^  the  bargain  was  not  complete  on  the  Sunday.  This 
being  a  parol  contract  for  property  above  the  value  of  10/. 
it  would  not  be  binding  by  the  statute  of  firauds,  unless  there 
were  a  delivery  and  acceptance  of  the  thbg  sold,  or  some- 
dnng  paid  in  earnest  of  the  bargain.  On  Sunday  the  bar* 
gain  was  only  incipient,  and  could  not  be  considered  as  con* 
summated  until  the  Tuesday  following  when  the  horse  was 
delivered,  and  as  it  was  one  entire  transaction,  it  would  not 
become  a  binding  contract  until  that  day.  Supposing  the 
contract  to  be  complete  on  the  Sunday,  still  if  in  the  inter- 
val the  plaintiff  had  recollected  or  been  informed,  that  it 
could  not  be  made  valid  and  binding  he  would  not  be 
bound  to  accept  the  hor&e  on  the  Tuesday  *  He  had  a  locus 
penitentiaeif  and  would  not  have  been  bound  by  a  con* 
tract  void  in  law.  But  if  the  contract  is  void,  it  must  be 
upon  the  ground  that  it  is  malum  in  se,  with  knowledge  on 
die  part  of  the  defendant ;  and  he  cannot  be  permitted  to 
take  advantage  of  his  own  wrong,  in  a  transaction  of  which 
the  plaintiff  was  innocent.  Here  the  Court  stopt  him,  and 
called  upon, 

Jervis  (with  whom  was  G.  R.  Cross)  contrA.  The  de- 
fendant being  a  coach-master  and  a  horse  dealer,  it  is  a 
fidse  assumption  of  fact,  that  he  was  not  exercising  his  or- 
dinary trade  when  thb  contract  was  entered  into.  It  may  be 
true  that  the  horse  was  not  actually  delivered  until  the  Tue^ 
day,  but  still  if  it  was  delivered  in  pursuance  of  a  contract 
which  was  illegal,  and  void  in  its  inception,  that  is  su£Bcient 
to  deprive  the  plaintiff  of  his  right  of  action.  No  question 
vises  here  upon  the  statute  of  frauds,  as  to  whether  the 
vendor  could  have  maintained  an  action  for  the  price  of  the 
horse,  or  whether  the  vendee  could  have  recovered  damages 
(a)  1  Taunt.  131. 
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for  the  non-delivery  of  it.  The  question  is  whether  this  was 
a  void  contract,  having  been  entered  into  on  a  Sunday  bj 
the  defendant  in  the  ordinary  exercise  of  his  calling.  Now 
Williams.  jj,g  ^^^^  comes  expressly  within  the  words  of  the  statute 
29  Car.  2.  c.  7*;  that  statute  is  made  in  affirmance  of 
the  common  law,  and  such  a  contract  as  this  being  malum 
in  se  it  is  altogether  void.  The  doctrine  that  a  party  can- 
not take  advantage  of  his  own  wrong  does  not  apply  to 
this  case.  This  is  an  objection,  of  which  the  policy  of  the 
law  requires  that  the  defendant  should  take  advantage.  The 
circumstance  of  the  plaintiff  or  his  son  not  knowing  that  the 
defendant  was  exercising  his  ordinary  calling  as  a  horse  dea- 
fer makes  no  difference,  because  upon  the  mutuality  of  the 
contract  it  is  competent  to  either  party  to  take  advantage  of 
the  objection  as  to  its  validity. 

Baylbt,  J. — I  entirely  accede  tothe  whole  of  the  decision 
in  Drury  v.  Defontaifie.  If  a  man  exercises  any  worldly 
labour,  business,  or  work,  of  his  ordinary  calling,  on  the 
Lord's  day,  he  will  not  be  entitled  to  sue  in  a  court  of  law 
in  respect  thereof,  because  he  is  subject  to  a  penalty,  and  if 
any  dther  person  joins  in  enabling  him  to  contravene  the 
law,  he  also  may  be  under  the  same  disability ;  but  when 
the  facts  proved  here  are  attended  to,  I  think  it  will  not  be 
found  that  this  case  depends  upon  that  test  of  legality.  We 
must  assume  that  the  plaintiff  has  not  knowingly  concurred 
in  enabling  the  defendant  to  contravene  the  law,  because 
there  is  no  evidence  of  his  having  been  aware  that  the  defend- 
ant was  a  horse  dealer  at  the  time  of  this  transaction  ;  and 
if  the  defendant  were  allowed  to  insist  upon  this  objection, 
it  would  be  permitting  him  to  take  advantage  of  an  illegality 
for  which  he  alone  is  culpable.  But  I  am  of  opinion  that  there 
is  no  illegality  in  the  contract  to  which  the  objection  is  made. 
By  the  seventeenth  section  of  the  statute  of  frauds  (a)  it  is 
Enacted  that  '^  no  contract  for  the  sale  of  any  goods,  wares, 
or  merchandizes  for  the  price  x>(  ten  pounds  or  upwards^ 
(a)  29  Car.  2.  c/ 3. 
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»haU  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same ;  or  give  some- 
thing  in  earnest  to  bind  the  bargain,  or  in  part  of  payment ;  9. 

or  that  some  note  or  memorandum  in  writing  of  the  bargain  William*. 
be  made,  and  signed  by  the  parties  to  be  charged  by  such 
contract.  See."  Now  in  this  case  all  that  occurred  on  the 
Sunday  rested  in  parol.  Nothing  was  given  to  bind  the 
bargain,  and  consequently  it  was  not  a  contract  made  on 
that  day.  The  horse  is  delivered  and  paid  for  on  the  fol- 
lowing Tuesday.  I  do  not  think  that  would  make  it  a  con- 
tract of  Sunday  by  relation,  but  a  contract  of  the  day  on 
which  the  horse  was  delivered  and  the  price  paid.  It  would 
be  adelivery  .according  to  the  terms  agreed  upon  on  the 
Sunday,  but  nothing  more.  All  that  then  passed  related  to 
the  terms  on  which  the  sale  was  to  take  place.  The  bar- 
gain is  only  consummated  by  the  actual  delivery,  and  it  be- 
comes a  contract  of  that  day,  although  it  incorporates  into 
it  die  terms  which  had  been  specified  on  the  day  preceding, 
and  therefore  I  consider  this  as  a  contract  made  on  the 
Tuesday  according  to  the  terms  agreed  upon  on  the  Sunday, 
and .  consequently  valid  in  point  of  law.  But  assuming 
the  whole  to  have  been  a  Sunday  contract,  I  can  see  nothing 
ID  the  transaction  which  ought  to  deprive  the  plaintiff 
of  his  right  to  recover.  According  to  the  case  of  Drury 
V.  Defantaine,  it  is  not  every  contract  made  on  a  Sunday 
which  is  void ;  it  may  be  indecorous,  but  it  is  not  necessa- 
rily illegal.  Undoubtedly  it  is  illegal  if  the  party  making 
the  contract  is  exercising  his  ordinary  calling ;  and  there- 
fore there  may  have  been  illegality  on  the  part  of  the  de- 
fendant in  this  case,  in  making  terms  for  the  sale  of  his 
horse  on  the  Sunday,  but  if  the  plaintiff  did  not  know  the 
iact  there  would  be  no  illegality  on  his  part.  In  this  respect 
the  plaintiff  would  be  an  innocent  map,  upon  whom  no 
bfaune,  or  penalty  of  the  law  would  attach.  Does  it  then 
lie  in  the  mouth  of  the  defendant  to  make  the  objection  ? 
It  would  be  in  violation  of  all  reason,  and  against  all  common 
principles  of  justice,  if  he  were  allowed  so  to  do.     Indeed 
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I  doubt  very  much  whether  the '29  Car.  2.  c.  ?•  would 
apply  to  a  case  of  this  kind.    That  statute  enacts,  ^'  that  no 
"v.  tradesman,  artificer,  workman,  colourer,  or  other  person 

Williams,  ^hatsover,  shall  do  or  exercise  any  worldly  labour,  business, 
or  work,  of  their  ordinary  calling,  upon  the  Lord's  day,  and 
that  every  person,  being  of  the  age  of  fourteen  years  or  up- 
wards>  offending  in  the  premises  shall,  for  every  such  offence, 
forfeit  five  shillings."  I  doubt  whether  a  bai^n  of  this  kind 
could  be  considered  as  doing  or  exercising  any  worldly  la* 
bour,  business,  or  work,  of  the  defendant's  ordinary  calling. 
I  apprehend  the  object  of  that  part  of  the  statute  was  to 
prevent  handicraftsmen,  labourers,  and  others,  from  exei^ 
cising  their  ordinary  employments  in  a  way  offensive  to  the 
eye,  and  with  reference  to  the  decent  observance  of  the  sab- 
bath day.  But  on  the  grounds  I  have  already  mentioned, 
I  think  this  action  is  maintainable,  namely,  that  this  was 
not  a  sale  on  a  Sunday;  that  if  it  was  so,  it  does  not  appear 
that  the  plaintiff  was  privy  to  the  fact  of  this  being  the  de- 
fendant's ordinary  employment,  and  that  the  defendant  being 
the  only  person  acting  illegally,  it  does  not  lie  in  his  mouth 
to  make  the  objection,  and  thereby  take  advantage  of  his 
own  wrong. 

HoLROYD,  J. — I  also  think  the  plaintiff  is  entitled  to  re- 
cover in  this  action.  It  appears  to  me  that  this  was  a  con- 
tract with  reference  to  the  Tuesday  and  not  the  Sunday^ 
But  if  it  were  not,  it  does  not  appear  that  the  plaintiff  was 
guilty  of  any  breach  of  the  law,  in  knowingly  dealing  witiu 
a  person  exercising  his  ordinary  calling.  The  defendant 
may  have  subjected  himself  to  a  penalty  for  dealing  in  the 
manner  stated,  but  it  does  not  therefore  follow  that  the 
plaintiff  has  done  wrong.  The  contract  may  have  been 
void,  but  that  does.not  prevent  the  plaintiff  from  recovering 
back  his  money  paid  upon  a  contract,  the  consideration  for 
which  has  failed.  If  it  be  not  void  then  he  is  equally  entitled 
to  recover  damages  for  the  breach  of  it,  the  horse  not  being 
sound  according  to  the  warranty. 
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LiTTLBBALE,  J. — I  am  of  the  same  opinion.  It  is  un- 
necessary to  decide  whether  the  29  Car.  2.  extends  to  con- 
tracts entered  into  by  merchants  or  other  persons^  making  no 
shew  of  business ;  but  it  seems  to  me  that  the  object  of  the 
statute  was  to  prevent  persons  keeping.open  shop  and  disre- 
garding the  decency  of  the  Lord's  day  by  a  public  shew  of 
their  ordinary  trades  and  occupations.  But  without  determin- 
ing whether  the  defendant  has .  in  this  instance  violated  the 
statute,  it  is  sufficient  to  say^  that  the  contract  in  question 
could  not  be  considered  as  complete  until  the  Tuesday  when 
the  horse  was  actually  delivered.  I  agree,  however,  with  my 
Brother  Bayley  in  saying,  that  assuming  the  contract  to 
be  void^  for  having  been  made  on  a  Sunday,  still  it  would 
not  affect  the  plaintiff's  right  to  sue,  inasmuch  as  he  was 
not  privy  to  the  fact  of  the  defendant  being  a  dealer  in 
horses;  and  I  also  concur  in  thinking  that  the  objection 
could  not  avail  the  defendant  in  answer  to  the  action. 

Rule  discharged. 
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Lord  Baopt  v.  Williams. 

This  was  an  action  of  assumpsit  for  money  had  and  re-  where  plain- 

ccited  by  the  defendant  to  the  plaintiff's  use.    The  defend-  ^^  w^hi* 
•^  ,  "^  steward  in  an 

ant  pleaded  first,  the  general  issue  non-assumpsit,  and  issue  inferior  Court, 
thereon;  and  second,  that  on  the  7th  of  September,  1822,  ^hjch^^a 
at  the  Court  of  our  Lord  the  King,  in  and  for  the  lordship  less  sum  than 
or  dominion  of  Dyffryn  Clwyd,  within  the  town  of  Ruthin,  due  to  him 

Aen  held  at  Ruthin  aforesaid,  and  within  the  jurisdiction  of  ?P<>"  5l>e  final 

,  .      investigation 

the  said  last  mentioned  Court,  before  D.  J.,  then  being  chief  of  the  de- 
steward  of  the  said  last  mentioned  Court,  plaintiff  levied  his  ^«n^*"^'»  «f 

'  *  counts,  and 

certain  plaint  against  the  defendant  in  a  certain  plea  of  debt  upon  judg- 
of  4000/.  upon  and  for  the  same  identical  causes  of  action  ^^^  Fen6ed 

for  S400/. 
onlj: — Held,  upon  a  plea,  of  judgment  recovered  in  answer  to  a  second  action  in  this 
Coort  for  the  balance  due,  that  the  plaintiff  was  concluded  by  the  action  brought  in 
tbe  inferior  Court. 
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as  those  iivhereof  the  plaintiff  hath  above  in  his  declaratioo 
complained  against  defendant ;  and  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on  the  5th  of  Oc- 
tober, 1822,  plaintiff,  by  the  consideration  and  judgment 
of  the  Court,  according  to  the  custom  of  the  same  Court, 
recovered  against  defendant  his  said  debt,  and  6/.  18«.  for 
his  damages,  which  be  had  sustained  as  well  on  occasion  of 
the  detaining  of  his  said  debt,  as  for  his  costs  and  charge* 
by  him  about  his  suit  in  that  behalf  expended,  whereof  de- 
fendant was  convicted  as  by  the  record  remaining  in  the 
said  court  more  fully  appears.    Replication,  that  the  causes 
of  action  in  the  declaration  in  this  action  mentioned  were 
not  the  same  identical  causes  of  action  as  those  in  defend- 
ant's second  plea  mentioned,  and  for  and  in  respect  whereof 
^  the  said  supposed  judgment  in  the  defendant's  second  plea 
mentioned  was  recovered.  Issue  thereon.  At  the  trial  before 
GarroWf  B.  at  the  last  Shrewsbury  Lent  assizes,  it  appeared 
in  evidence  that  the  defendant  had  been  the  plaintiff's  stew- 
ard, and  in  that  capacity  had,  between   November ^  1821^ 
and  April,  1822,  received  on  his  account  various  sums  of 
money  from  different  persons,  arising  from  the  sale  of  tim- 
ber, amounting  in  the  whole  to  about  5000/.  Two  other  sums 
amountmg  to  about  1700/.  were  also  received  by  him  on 
the  plaintiff's  account  in  June,  1822.    In  September,  in  that 
year,  the  defendant  ceased  to  hold  the  situation  of  steward. 
Upon  his  secession,  Mr.  Turner,  an  agent  for  the  plaintiff, 
was  employed  to  investigate  the  defendant's  accounts,  and 
being  examined  on  the  trial,  he  stated  as  the  the  result  of 
the  investigation',  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  sum  of  about  7000/.,  and  that  in  that  calculation 
he  took  into  account  the  whole  amount  claimed  in  the  pre- 
sent action,  except  a  sum  of  46/.  which  had  been  received 
by  the  defendant  on  account  of  rent  due  to  the  plaintiff  at 
ChrUtmas,   1821;  but  of  which  he  was  not  aware  until 
after  the  judgment  was  recovered  in  the  Lordship  Court  of 
Ruthin,     He  stated  that  he  had  directed  an  action  to  be 
brought  in  the  Lordship  Court  on  behalf  of  the  plaintiff 
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for  4000/.,  and  the  defendant  having  suffered  judgment 
to  go  by  default,  he  took  out  execution  for  3400/.  only, 
believing  that  the  defendant  had  not  sufficient  assets  to  sa- 
tisfy a  larger  sum.  It  was  objected  on  this  evidence,  that 
the  judgment  recovered  in  the  inferior  Court  was  a  bar  to  this 
action,  and  that  the  defendant  could  not  now  be  charged  with 
sums  of  money  which  had  come  to  the  knowledge  of  the 
plaintiff's  agent  to  be  due  at  the  time  of  the  proceedings  in 
the  mferior  Court.  The  learned  Judge  was  of  opinion,  that 
die  plaintiff  could  not  recover  more  than  the  46/.,  and  that 
whatever  sum  of  money  constituted  a  subsisting  debt  at  the 
time  the  action  was  brought  in  the  Lordship  Court,  and 
was  known  to  be  so  by  the  plaintiff's  agent,  who  managed 
his  affsiirs,  must  be  considered  as  included  in  and  forming 
one  entire  cause  of  action.  He,  therefore,  directed  the 
jury  to  find  for  the  plaintiff  for  46/.  only,  with  liberty  to 
the  plaintiff  to  move  to  increase  the  damages  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  not  concluded 
by  the  judgment  recovered  in  the  inferior  Court.  In  Easier 
term  W.  E,  Taunton  obtained  a  rule  nisi  to  increase  the 
damages,  and 

Patieson  (with  whom  was  Peake,  Serjt.)  now  shewed 
cause,  and  contended  that  the  judgment  in  the  inferior  Court 
was  an  answer  to  this  action  except  for  the  sum  of  46/. 
According  to  the  evidence  of  Mr.  Turner,  he  had  taken 
into  consideration,  in  the  investigation  of  the  defendant's 
accounts,  every  thing  due  to  the  plaintiff  at  the  time  the 
action  below  was  brought,  except  the  sum  of  46/.;  and, 
therefore,  it  was  now  incompetent  to  the  latter  to  sue  for 
sums  of  money  which  he  might  have  recovered  in  the  in* 
ferior  Court  A  party  could  not  be  permitted  to  split  his 
demand,  and  bring  separate  actions  for  every  item  in  a  com« 
plicated  account.  Were  this  allowed,  it  would  have  the 
effect  of  harassing  a  defendant,  and  ruinmg  him  by  endless 
expense.  In  the  inferior  Court  the  defendant  had  suffered 
judgment  by  default,  but  if  he  had  pleaded  payment,  and 
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198116  were  taken  on  th^t  plea,  evidence  might  have  been 
given  by  the  pl^tiff,  in  respect  of  all  the  sums  which  he 
knew  to  be  due ;  and  if  after  such  evidence  had  been  given, 
.the  plaintiff  consented  to  take  a  verdict  for  a  less  sum  than 
was  actually  due,  he  would  have  been  concluded  by  the 
verdict.  But  the  circumstance  of  the  defendant  having 
suffered  judgment  by  defiuilt  could  make  no  difference  in 
principle.  The  plaintiff  had  sued  the  defendant  in  the  in- 
ferior Court  for  4000/.  and  recovered  a  verdict  for  that  sum, 
but  was  content  to  take  out  execution  for  3400/.  He  w«s 
as  much  concluded  by  that  proceeding  as  if  upon  a  contested 
adion  he  had  consented  to  a  verdict  for  a  less  sum  than  he 
was  actually  entitled  to  recover.  This  oase  was  distin- 
guishable from  Sedd0H  v.  Ttitop  (a),  because  there  the  plain- 
tiff recovered  in  a  secoud  action  on  the  express  ground 
that  the  cause  of  action  in  the  latter  was  different  from  that 
in  a.  former  suit ;  but  here  the  causes  of  action  in  respect 
of  which  the  plaintiff  now  sought  Jto  recover,  were  the  same 
identical  causes  of  action  for  which  he  had  already  obtained 
judgment  in  the  Lordship  Court. 


W,  E.  Taunton f  Campbell  and  R.  V.  Richards  in  support 
.of  the  rule.  The  plea  of  judgment  recovered  in  the  Court 
below  is  no  answer  to  the  present  action,  because  the  ques- 
.tioii  i»,  whether  in  point  of  fact  the  plaintiff  has  recovered 
in  that  suit  the  sums  which  he  now  claims  in  this  action. 
If  the  present  cause  of  action  be  not  included  in  the  judg- 
ment recovered  below,  there  is  no  rule  of  law  which  will 
^preclude  the  plaintiff  from  recovering  for  a  cause  of  action 
omitted  on  that  occasion.  This  is  the  case  of  an  agent 
receiving  of  different  persons  various  large  sums  of  money 
^at  different  times.  Each  sum  forms  a  separate  cause  of 
action,  and  the  party  to  whom  he  is  liable  is  at  perfect 
liberty  to  bring  a  distinct  action  for  each.  It  is  not  like  a 
running  account  made  up  of  small  items,  where  it  might  be 
vexatious  to  make  each  item  a  subject  of  a  separate  action. 
(a)  6  T.  R.  607. 
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The  drcantlaDce  of  Hie  plainti£FliaviDg  reeorered  a  judg- 
Bflol  for  40001.  m  the  inferior  Court,  and  .afterwards  taking 
out  execmtioB  for  3400/*  only,  can  make  no  difference, 
because  that  circumstance  was  induced  by  a  consideration 
•f  the  defendant's  inability  to  pay  more*    The  issue  here 
is,  whether  the  same  causes  of  action  in  this  suit  were 
litigated  in  the  Court  below*    If  they  were  not,  then  the 
pfauBtiff  is  not  concluded  by  the  judgment  there.     The 
esse  of  Seddou  v.  Tuiop  is  an  answer  to  the  argument  on 
the  other  side.    In  that  case  the  plaintiff  brought  an  action 
on  a  promissory  note  and  for  goods  sold  and  delivered,  but 
he  recovered  only  on  the  promissory  note.    Upon  a  second 
action  being  brought  for  the  goods  sold,  it  was  objected 
that  the  plaintiff  could  not  recover,  on  the  ground  that  the 
judgment  in  the  former  action  was  a  bar,  but  the  Court  was 
of  a  different  opinion,  holding  that  it  was  a  question  of 
(act  whether  the  causes  of  action  were  the  same  in  die 
two  suits,  and  that  the  onus  probandi  lay  upon  the  de- 
fendant.   So  in  the  case  of  Uiuheu  v.  Campbell  (a)  it  was 
laid  down  by  Grose,  J.  that  the  proper  mquiry  was  whether 
the  same  identical  causes  of  action  in  the  second  suit  were 
litigated  and  determined  in  the  first.    Upon  the  same  prin- 
cipal it  was  laid  down  in  Ravey  v.  Palmer  (b)  that  upon  a 
irierence  of  all  matters  in  difference  to  an  arbitmtor,  the 
award  of  the  arbitrator  upon  such  matters  as  are  referred 
lo  him,  will  not  preclude  either  party  from  suing  upon  a 
cauae  of  action  subsisting  at  the  time  of  the  reference, 
if  such  cause  has  not  been  brought  under  the  consideration 
of  the  referee*     In  ^s  case  the  sums  now  claimed  formed 
no  part  of  the  former  demand,  for  it  appeared  diat  a  much 
larger  sum  was  due  to  the  plaintiff  than  was  included  in 
the  former  suit,  and  consequently  the  judgment  in  dml 
action  b  no  bar  to  the  present  demand. 

AiiBOTT,  C.  J. — I  am  of  opinion  that  this  rule  ought 
(s)  a  Sir  W.  Bl.  Bit.  (Jb)  4  T.  R.  146. 
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to  be  discharged.  This  is  ao  acdoh'  for  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use.  The  de^' 
fendant  pleads  a  judgment  recovered  in  the  inferior  Court 
for  the  same  identical  causes  of  action  of  which  the  plain- 
tiff '  complains  in  his  declaration.  The  plamtiff  denies 
that  they  are  the  same  identical  causes  of  action,  and  the 
issue  is,  whether  they  are  the  same  or  different.  According 
to  the  authorities  cited,  it  appears  that  if  the  declaFBtiou 
in  the  second  action  is  framed  in  such  a  manner  as  that  the 
causes  of  action  may  be  the  same  as  those  in  the  first,  it  is 
incumbent  on  the  plaintiff  to  shew  that  they  are  different. 
What  the. form  of.  action  in  the  inferior  Court  was,  we  are 
not  distinctly  informed.  If  it  is  taken  to  have  been  a 
consesiit  solvere,  there  is  no  doubt  it  might  have  included 
the  same  baiiseis  which  are  the  subject,  of  this  action  for 
money  had  and  received.  There  is  no  evidence  before  us^ 
what  causes  of  action  were  laid  in  the  court  below,  for 
it  appears  that  there  was  no  writ  of  inquiry  execute,  so  as 
to  ascertain  by  evidence  before  a  jury,  what  amount  the 
plaintiff  was  entitled  to  claim.  The  defendant  having 
suffered  judgment  by  default,  the  agent  of  the  plaintiff 
makes  an  affidavit  of  verification  in  proof  of  the  debt,  and 
takes  upon  himself  to  fix  3400/.  as  the  sum  for  which  ex- 
ecution shall  issue.  By  so  doing  he  placed  himself  in  the 
situation  of  a  jury,  a^d  it  appears  to  me  that  whatever  fJEicts 
were  then  known  to  him  must  be  considered  in  the  same 
light  as  if  they  hid  been  produced  in  evidence  before 
a  jury,  and  they  had  drawn  their  conclusion  from  them. 
Now  if  a  jury,  after  having  laid  before  them  all  the  facts 
which  were  known  to  the  plaintiff's  agent  respecting  the 
transactions  in  dispute,  had  found  that  3400/.  was  the 
only  sum  due,  there  can  be  no  doubt  that  the  plaintiff 
could  not  maintain  a  second  action  in  respect  of  any  of 
the  sums  of  money  which  had  been  brought  to  the 
attention  of  the  jury.  Mr.  Turner,  the  plaintiff's  agent, 
distinctly  stated,  that  at  the  time  when   the  action  was 
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commenced  in  the  Lot'dship  Court,  he  was  aware  that 

aH  the  sums  claimed  in  the  present  action  were  due,  with 

the  exception  of  the  sum  of  46/.    Upon  that  admission  sof 

distinctly  proved,  I  think  we  are  bound  to  say,  in  point  of    Williams.' 

hw,  that  all  the  other  items  which  are  the  subject  of  this 

action  must  be  considered  as  constituting  the  same  identical 

causes    of  action  in  respect  of  which  the  plaintiff  had 

recovered  judgment  in  the  Court  below,  and.  consequently 

this  rule  must  be  discharged. 

Batley,  J. — I  am  of  the  same  opinion.  The  case  of 
Seddan  v.  Tutap  is  perfectly  distinguishable  from  this,  and 
makes  in  favour  of  the  defendant,  rather  than  the-  plaintiff.' 
There  the  plaintiff  declared  on  a  promissory  note,  and  for 
goods  sold.  The  plaintiff  on  judgment  by  default  gave 
evidence  upon  executing  the  writ  of  inquiry  of  the  note 
only,  and  none  whatever  on  the  count  for^  goods' sold  and 
delivered ;  and  he  recovered  a  veridict  merely  .on  the  count 
for  the  promissory  note ;  and  it  was  held  that  the  ju<%nlent 
in  that  action  would  not  prevent  the  plaintiff  from  re*, 
covering  in  a  second  for  the  goods  sold  and  delivered. 
Lord  Kenyan f  in  giving  judgment,  says,  ''The  case  of 
Markham  v.  Middleton  (a)  is  extremely  different  from  the 
present.  There  the  plidntiff  had  but  one  demand,  and 
thoBgh  the  jury  gave  inadequate  damages  for  that  demand, 
on  account  of  the  plaintiff  not  being  prepared  with  proof 
of  his  whole  bill,  he  would  have  been  barred  by  that  verdict 
if  it  had  stood ;  but  in  this  case  there  were  two  distinct 
demands,  not  in  the  least  blended  together,  and  though  the 
plaintiff  might  in  the  first  action  have  proved  this  demand, 
owing  to  inadvertence  he  did  not,  and  the  recovery  on 
the  note  in  that  action  is  no  bar  to  his  demand  in  this  ^ 

which  b  for  goods."     Now  let  that  observation  be  applied 
to  this   case,  and  it  will  shew  the  unreasonableness  of 
allowing  the  plaintiff  to  recover  in  this  action.     When,  the 
(a)  2  Stra.  1269. 


94t 


IBU. 
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first  action  was  comineiiced,  the  plaintiff  Iiad  a  demand, 
not  for  one  specific  sum  of  money,  but  for  different  sums 
received  by  the  defendant  on  his  account  from  several 
different  persons  and  at  different  times.  The  plaintiff 
appoints  an  agent  to  investigate  the  defendant's  accounts, 
and  the  agent  ascertains  that  the  plaintiff  had  demands 
against  the  defendant,  in  respect  of  all  the  sums  now 
claimed,  except  46/.;  and  with  a. perfect  knowledge  of  all 
the  de^ndant's  transactions  he  commences  en  action  for 
4000/.^,  but  in  the  result  he  is  content  to  take  execution  for 
3400/.  only.  What  is  the  inference  from  this  i  It  is  manifest 
iJMLi  that  was  a  sum  beyond  which  he  had  no  right  to  make 
any  claim,  and  there  is  no  doubt  that  he  'acted  upon  that 
opinion*  If  that  be  so  it  is  like  the  common  case  at  nisi- 
pritts,  where  a  less  sum  than  the  full  damages  is  agreed  to 
be  taken  by  a  plaintiff,  in  which  case  the  plaintiff  would 
be  bound,  and  could  not  afterwards  bring  a  second  action 
lor  the  money  which  he  had  agreed  to  give  up.  This  it  is 
true^  was  the  act  of  the  agent  without  the  intervention  of  a 
jury,  but  I  am  of  opinion  that  he  is  equally  bound  by 
his  own  act,  as  if  there  had  been  the  verdict  of  a  jury. 
Having  once  elected  to  abandon  his  claim,  I  think  he  ia 
eonohided,  and  cannot  revive  it  in  a  second  action. 


HoLROYD,  J.  concurred,  (a) 


Rule  dbcharged. 


(a)   LUtkdakf  J.  was  sittiog  at  nisi  priot  for  the  Lard  Chief 
Jutuce. 
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The  Dean  and  Chapter  of  Hereford  v.  Mackna- 
MARA,  Esq[. 

Declaration  in  case  against  the  sheriff  of  Breckr  In  an  action 
nock  stated,  that  plaintiffs^  in  the  third  year  of  the  reign,  8lc.  r^'^^  ^  false 

recovered  a  judgment  in  this  Court  against  one  James  return  to  a 
o  ^  ^  >  11  •  ca.  la.  It  is 

SpfHcer  for  a  sum  of  1701/.  IDs.  costs  and  damages  m  an  not  necessary 

action  of  covenant ;  that  the  same  judgment  vras  afterwards  '°  ^^^  *."  ^^ 
iffirmed  in  the  exchequer  chamber  upon  a  writ  of  error,  and  that  the  she- 
a  further  sum  of  ^/.  adjudged  to  be  paid  to  plaintiffs  for  "rom^tir"^ 
their  costs;  that  the  record  was  remitted  back  into  this  plaintiff  that 
Court,  and  a  writ  of  testatum  capias  ad  satisfaciendum  sued  ^^  within 
out  thereon  on  the  18th  of  June,  m  the  fourth  year  of  the  ^^^  hailiwick, 
reign,  8lc.  and  delivered  to  defendant  the  then  sheriff  of  might  arrest 
Brecknock ;  that  the  said  James  Spencer  mentioned  in  the  ^^°^* 
said  writ,  after  the  delivery  thereof  to  defendant,  and  before 
die  return  thereof,  to  wit,  on  &c.  '^  within  the  bailiwiek  of 
the  said  defendant,  was  in  sight  and  in  the  company  and 
presence  of  the  said  defendant,  so  that  the  said  defendant 
being  sheriff,  8cc.  could  and  might  at  all  or  any  or  either  of 
those  days  and  times  have  taken  the  said  James  Spencer  by 
ins  body,  by  virtue  of  the  said  writ  at  the  suit  of  the  said 
plaintiffs,  yet  the  said  defendant,"  Sec.  neglected  to  tnk^ 
Ae  said  James  Spencer,  and  returned  non  est  inventus, 
whereby,  &c.    Second  count,  the  same,  only  stating  that  al- 
though.the  said  James  Spencer,  after  the  delivery  of  the  writ 
to  defendant  and  before  the  return  thereof,  to  wit,  on  &c. 
''  was  Mrithitt  the  said  bailiwick  of  the  said  defendant,  so  that 
tte  said  defendant  being  sheriff,  8lc.  could  and  might  at  all 
or  any  or  either  of  those  times,  have  taken  the  said  James 
Spencer,  8cc.  and  although  the  said  defendant  was  then  and 
there  required  to  take  and  arrest  the  said  James  Spencer,  yet 
die  said  defendant,''  &c.  neglected  See.  concluding  as  before, 
bat  omitting  to  state  the  return  of  non  est  inventus.    Third 
coont,  diat  defendant  did  take  and  arrest  the  said  James  Spen- 
cer, but  afterwards  suffered  him  to  escape.    To  the  third 
count,  a  plea  of  the  general  issue,  not  guilty ;  to  the  first  and 
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second  counts  a  special  demurrer,  setting  forth  as  grounds  of 

^   ^  ^  demurrer  to  the  first  count,  that  it  is  not  stated  in  what  term 

The  Dean  and  . 

Chapter  of    plaintiffs  recovered  the  judgment  against  Spencer;  that  it 

Hereford     ghould  have  stated  that  a  transcript  of  the  record  and  pro- 

Mackna-     ceedings,  and  not  ^^  the  said  record  and  proceedings/'  was 

^^^^-        hi^d  into  the  exchequer  chamber ;  that  it  should  not  have 

stated  merely  that  '^  the  record  and  proceedings  aforesaid/' 

but  that  as  well  the  record  and  proceedings  aforesaid  as  the 

proceedings  of  the  justices  of  the  common  bench  and  barons 

of  the  exchequer  aforesaid,  were  remitted  back  into  this  court ; 

and  that  it  is  not  alleged  nor  does  appear  that  defendant  ever 

Imew  or  had  any  notice  that  Spencer  was  within  his  bailiwick, 

nor  that  Spencer  was  ever  personally  known  by  or  pointed  out 

tp  defendant  ;^ — and  to  the  second  count,  that  it  is  not  stated 

nor  does  appear  that  defendant  ever  knew  or  had  notice  that 

Spencer -wsis  vrithin  his  bailiwick,  nor  that  defendant  knew  . 

or  had  notice  where  he  might  find  Spencer  within  his  baili- 

vdck,  in  order  that  he  might  arrest  him.     Replication  to  the 

plea,  a  similiter,  and  joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.  The  first  two 
counts  are  both  equally  bad.  The  first  avers  that  Spencer, 
within  the  bailiwick  of  the  defendant,  was  in  sight  and  in  the 
company  and  presence  of  the  defendant  so  that  be  might 
have  taken  him ;  but  it  does  not  aver  that  notice  of  that 
fact  was  given  to  the  defendant,  or  that  he  was  required  to 
ah^st  Spencer,  Now  the  sheriff  cannot  be  presumed  to  be 
personally  acquainted  with  the  features  of  every  person 
within  his  bailiwick,  and  therefore  notice  that  the  party  is 
within  his  bailiwick,  and  a  requisition  to  arrest  hinn  there, 
must  be  given  to  the  sheriff.  Gibbon  v.  Coggon  (a). 
Then  the  averment  in  the  second  count  is  even  weaker 
than  that  in  the  first,  for  it  is  only  that  Spencer  was  within 
the  bailiwick  so  that  the  defendant  might  have  taken  him, 
and  that  although  the  defendant  was  required  to  take  him, 
he  neglected  to  do  so.  That  cannot  be  construed  into  a  for- 
(a)  2  Camp.  189. 
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mA  md  proper  notice  and  demand  ;  it  is  only  saying  that 

the  defendant  was  required^  which  may  mean  required  by 

the  exigency  of  the  writ,  and  toot  by  the  plaintiffs.  *  Chapter  of 

Hereford 

V. 

Abraham,  contri,  was  stopt  by  the  Court.  Mackka- 


The  Dean  and 


Abbott,  C.  J. — ^Thb  demurrer  must  be  overruled.  An 
averment  of  notice  is  not  necessary  in  point  of  form,  and  an 
actual  service  of  notice  would  not  necessarily  benefit  the 
sheriff  in  point  of  fact,  for  it  would  not  enable  him  to  know 
the  person  of  the  party  whom  he  was  to  arrest,  if  he  was 
previously  ignorant  of  it. 

Batlet,  J. — Taking  the  averment  to  mean  a  notice  and 
demand  by  the  exigency  of  the  writ,  and  supposing  that 
to  be  proved  by  the  production  of  the  writ,  the  sheriff 
ftt^ht  stiU  have  a  good  defence  by  shewing  that  he  was  ig- 
norant of  the  person  of  the  party  to  be  arrested.  But  an 
averment  of  notice  is  certainly  not  necessary,  said  though 
ignorance  of  the  man's  person  may  be  a  defence  at  the  trial, 
tbe  omitting  to  aver  that  the  defendant  knew  his  person 
and  had  notice  that  he  was  within  his  bailiwick,  will  not 
render  a  declaration  bad  on  demurrer. 

Little  DALE,  J.  {a)— I  am  satisfied  no  case  can  be  found 
in  which  it  has  been  held  that  the  plaintiff  in  the  suit  is 
bound  to  give  notice  to  the  sheriff  where  he  may  find  the 
defendant.  Nor  is  any  such  averment  necessary.  It  is  the 
duty  of  the  sheriff,  by  himself  or  his  officers,  to  adopt  the 
proper  measures  for  finding  the  person  named  in  the  writ, 
and  if  he  does  not,  he  must  abide  the  consequences.  It  is 
impossible  to  say  that  either  of  these  counts  is  bad  on  de- 
murrer. 

Judgment  for  the  plaintiffs  on  demurrer,  (fi) 

(a)  Htdrcj^  J.  was  absent. 

(6)  Vide  4  Tanot.  117.  Com.  Dig.  tit.  Pleader,  P.  3  E.  10.  Cro. 
Efia-STT.    37  Eliz.  c.  8. 

VOL.  V.  H 


MARA. 
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Lewis  v.  Catherine  Le'.^. 


A  woman  di-  ASSUMPSIT  for  goods  sold  and  delivered,  and  for  mo- 
et  thoro,  and  ^^J  ^^"^*  ^^^^f  ^^^^  defendant  prays  judgment  of  the  writ 
living  apart  because  she  says  that  at  the  time  of  the  suing  out  of  the 
from  her  has-        -      r     %  >     '^     %  i     mi  •  •    t  f^ 

band,  upon  a    writ  of  plaintiff,  she  was,  and  still  is,  married  to  one  Franr 

®®Pf  ™'*  ^_  CIS  Lee,  who  is  still  living,  to  wit,  at,  &c.  and  this  she  is 
mamtenance,  '         ^  ®'  '      '        ^ 

is  a  feme  co-  ready  to  verily ;  wherefore,  because  the  said  F.  L.  is  not 
not  be  sued  as  D*"*^^  M*  ^^^  said  writ,  she  prays  judgment  of  the  same, 
a  feme  sole,  and  that  the  same  may  be  quashed.  Replication,  that  the 
said  writ  by  reason  of  any  thing  by  defendant  in  her  said 
'  plea  above  alleged,  ought  not  to  be  quashed,  because^ 
before  the  time  of  makmg  the  said  several  promises  and 
undertakings  in  the  declaration  mentioned,  the  said  F.  L, 
exhibited  a  libel  in  the  Arches  Court  of  Canterbury  agmist 
defendant ;  and  that  the  said  JP.  L.,  on  4th  December, 
1814,  obtained  against  the  defendant  in  the  said  Court 
a  delSnitive  sentence  of  divorce  from  the  bed  and  board  of, 
and  mutual  cohabitation  with,  the  said  jP.  X.,  for  adultery 
committed  by  defendant  with  one  jd,  B. ;  and  that,  before, 
and  at  the  time  of  making  the  said  several  promises  and 
undertakings  in  the  declaration  mentioned,  and  from  thence, 
until,  and  at  the  time  of  issuing  out  the  said  writ  of  plain- 
tiff against  defendant,  and  still,  she,  defendant,  lived  di- 
vorced, separate,  and  apart  from  the  said  jP.  L.,  her  hus- 
band ;  and  that  she,  defendant,  during  all  the  time  aforesaid, 
and  still,  had  a  large,  ample  and  sufficient  allowance,  as  and 
for  her  separate  maintenance,  and  which  allowance  has  been 
during  all  that  time  paid  to  her,  to  wit,  at,  &c.  And  that 
defendant,  so  being  divorced,  separate  and  apart  from  her 
said  husband,  and  having  such  allowance,  the  said  several 
promises  and  undertakings  in  the  declaration  mentioned 
were  made  by  the  defendant  as  a  feme  sole,  upon  her  own 
separate  credit  and  account,  and  not  upon  the  credit  or 
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account  of  her  said  husband,  to  wit,  at,  &c.  And  this 
plamtiff  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  that  the  said  writ  may  be  adjudged  good,  and  that 
defendant  may  answer  over  thereto,  8cc.  Demurrer  to 
the  replication,  and  joinder  in  demurrer. 

Dover,  in  support  of  the  demurrer.  This  replication  is 
bad  both  in  form  and  substance.  In  form,  because  it  de- 
parts fiom  the  language  of  the  plea;  refers  to  the  pro- 
mises laid  in  the  declaration  and  not  to  the  writ ;  contains 
double  matter,  namely,  that  the  parties  have  been  divorced 
and  are  living  separate ;  and  does  not  shew  by  what 
jurisdiction  or  before  what  authorities  the  divorce  was  de- 
creed. It  is  also  bad  in  substance,  because  the  facts  stated 
do  not  furnish  a  sufficient  answer  in  law  to  the  plea.  That 
the  divorce  is  informally  pleaded  is  plain  upon  the  highest 
authorities.  Lord  Coke  says  (a),  '^the  proceedings  and 
sentences  in  the  Ecclesiastical  Courts  may  be  alleged  sum- 
marily, as  that  a  divorce  was  had  between  such  parties,  for 
sudi  a  cause,  and  before  such  a  judge,  and  concurrentibus 
hiis  quae  injure  requiruntur;  for  the  judge  must  be  alleged 
to  the  intent  the  Court  may  write  to  him,  if  it  be  denied." 
So  Comyns,  C.  B.  also  says  (b),  **  whoever  pleads  a 
ihvorce  must  shew  before  whom  and  for  what  cause." 
It  is  equally  clear  that  the  replication  does  not  substan- 
tially answer  the  plea,  because  it  does  not  shew  that  the 
defendant  has  ceased  to  be  covert,  and  if  she  remains  co- 
vert she  cannot  by  law  be  sued  alone.  Gtkhrist  v.  Brown(c) 
and  EUah  v.  Leigh  (d).  The  former  of  those  cases  de- 
cided that  a  feme  covert,  though  living  apart  from  her 
husband,  and  in  adultery,  cannot  be  sued  as  a  feme  sole ; 
sod  the  latter,  that  such  an  action  is  equally  insupportable, 
even  though  the  wife  has  alimony  during  the  suit  in  the 
Ecclesiastical  Court,  and  has  obtained  credit  in  her  own 

(a)  Co.  Litt.  303.  a.  (m).         (6)  Com.  Dig.  tit.  Abatement.  (H)  43* 
(<)  4  T.  E.  76€.  (<0  5  Id.  679. 
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name,  and  on  her  own  separate  account.  In  Marshall  v. 
Mutton  (a),  in  which  all  the  authorities  on  this  subject  were 
fully  considered,  it  was  solemnly  decided  (after  two  argu- 
ments before  the  Judges  in  the  Exchequer  Chamber)  that  a 
feme  covert  cannot  bring  an  action,  or  be  impleaded  as  a 
feme  sole,  while  the  relation  of  marriage  subsists,  and  she 
and  her  husband  are  living  in  this  kingdom,  notwithstanding 
she  lives  separately  from  her  husband,  and  has  a  separate 
maintenance  secured  to  her  by  deed.  Then,  the  only 
question  here  is,  whether  the  defendant  is  still  a  feme 
covert,  because  if  she  is,  the  cases  already  cited  shew  that 
this  action  will  not  lie.  Now  that  question  depends  upon 
the  effect  which  a  Court  of  common  law  will  give  to  a 
divorce  &  mens&  et  thoro ;  what  effect  is  attributed  to  it 
by  the  Ecclesiastical  Courts  it  is  unimportant  in  this  place  to 
inquire.  The  common  law  rule  has  always  been  that  a 
wife  cannot  sue  without  her  husband,  except  where  he  is 
shewn  to  be  civiliter  mortuus.  So  Lord  Coke  says  (6),  '^  A 
wife  is  disabled  to  sue  without  her  husband,  as  much  as  a 
monk  is  without  his  sovereign ;  and  yet  we  read  in  books, 
that  in  some  cases  a  wife  hath  had  ability  to  sue  and  be 
sued  without  her  husband;  for  the  wife  of  Sir  Robert 
Belknap,  one  of  the  Justices  of  the  Court  of  Common  Pleas, 
who  was  exiled  or  banished  beyond  sea,  did  sue  a  writ  in 
her  own  name,  without  her  husband,  he  being  alive ;  where- 
of one  said  Ecce  modo  mirum,  quod  foemina  fert  breve  regis, 
Non  uominando  virum  conjunctum  robore  legis."  The 
same  author  afterwards  adds  (c),  ^'  An  abjuration,  that  is  a 
deportation  for  ever  into  a  foreign  land,  like. to  profession, 
is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded,  during  the  natural 
life  of  her  husband.  And  so  it  is,  if  by  act  of  parliament 
the  husband  be  attainted  of  treason  or  felony,  and,  saving 
his  life,  is  banished  for  ever,  as  Belknap  was ;  this  is  a 
civil  death,  and  the  wife  may  sue  as  a  feme  sole.     But  if 

(a)  8  T.  R.  545.  (b)  Co.  Litt.  182.  b.  (r).  (c)  Id.  1S3.  a. 
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tbe  husband,  by  act  of  parliament,  have  judgment  to  be 
exiled  but  for  a  time,  which  some  call  a  relegation,  that  is 
DO  civil  death/*  A  feme  covert,  therefore,  cannot  be  sued  as  a 
feme  sole,  unless  a  divorce  k  mens&  et  thoro  renders  the  hus- 
band civiliter  mortuus.  The  ground  of  the  divorce  in  this  case 
is  adultery,  which  was  formerly  held  to  warrant  a  divorce  k 
vinculo  matrimonii;  though  it  has  since  been  decided  in 
Fo/jambes  case  (a),  in  the  44.  Eliz.,  that  it  can  warrant 
only  a  divorce  i  mensak  et  thoro.  A  divorce  i  mens&  et 
thoro  is  not  a  divorce  at  all,  in  the  full  meaning  of  that 
word ;  it  is  no  dissolution  of  the  marriage  contract ;  it  does 
not  annihilate  the  mutual  obligations  arising  out  of  the 
relation  of  husband  and  wife :  it  only  suspends  them  for  a 
time,  and  is  in  fact  no  more  than  a  temporary  separation. 
[Abbott,  C.  J.  Suppose  husband  and  wife  cohabit  again 
after  a  divorce  k  mens&  et  thoro,  and  issue  are  bom,  would 
they  be  legitimate?]  It  is  not  necessary  to  the  present 
argument  to  decide  so  nice  a  question  as  that.  The  very  * 
form  of  the  sentence  of  divorce  &  mensSi  et  thoro  shews, 
that  instead  of  operating  as  a  dissolution  of  the  marriage 
tie,  it  supposes  and  provides  for  the  chance  of  a  reuniod ; 
and  it  is  upon  this  principle,  that  the  party  seeking  the 
divorce,  in  order  to  obtain  tlie  benefit  of  the  sentence,  is 
required  to  enter  into  a  bond  to  lead  a  life  of  chastity,  and 
not  to  contract  another  marriage,  so  long  as  the  offending 
party  may  live.  The  sentence  runs  thus : — "  We  do  de- 
clare, diat  the  said  A,  B.,  ought  by  law  to  be  divorced 
and  separated  from  bed,  board,  and  mutual  cohabitation 
with  the  said  C.  D.,  her  husband,  until  they  shall  be  re- 
conciled to  each  other;  and  we  do  divorce,  &c.  bond  being 
given.*' (6)  This  divorce,  therefore,  does  not  operate  as  an 
absolute  and  permanent  separation,  but  is  similar  to  the 
instance  cited  by  Lord  Coke,  of  a  husband  being  not 
civiliter   mortuus,  but  banished  for  a   time.     Where  the 

(a)  Moore,  683.    Noy,  100. 
(Jb)  Pojrnter  on  Marriage  and  Divorce,  189. 
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divorce  is  absolute,  and  operates  as  the  civil  death  of  the 
£g^^       husband,  the  wife  thenceforward  is  regarded  by  the  law  as 
V.  a  widow.     A  divorce  k  mens&  et  thoro  will  not  bar  the 

wife's  dower,  for  Lord  Coke  says  (a),  "  It  is  necessary  that 
the  marriage  do  continue,  for  if  that  be  dissolved  the  dower 
ceasetfa,  ubi  nullum  matrimonium,  ibi  nulla  dos.  But  this 
is  to  be  understood  when  the  husband  and  wife  is  divorced 
k  vinculo  matrimonii,  as  in  case  of  pre*contract,  con- 
sanguinity, affinity,  &c.  and  not  i  mens&  et  thoro  only,  as 
for  adultery."  Neither  will  it  bastardize  the  issue;  for, 
says  Dr.  Burn,  speaking  of  divorce  k  mens&  et  thoro, 
^^  Nor  doth  this  kind  either  bar  the  wife  of  her  dower,  or 
bastardize  the  children."  (6)  All  these  authorities  combine 
to  shew  that  by  the  common  law  such  a  divorce  does  not 
extinguish  the  relation  of  husband  and  wife,  or  render  the 
latter  a  feme  sole.  By  a  particular  statutable  enactment, 
where  a  wife  elopes  from  her  husband,  and  continues  with 
an  adulterer,  she  is  barred  of  her  dower  (c) ;  but  that  does 
not  alter  the  bearing  of  the  common  law.  It  is  clear  that 
parties  contracting  a  second  marriage,  pending  a  divorce  k 
mensk  et  thoro,  may  be  proceeded  against  in  the  Ecclesi- 
astical Courts  (<{);  and  although  they  are  excepted  from 
the  criminal  liabilities  of  the  1  Jac.  I.e.  11.  by  the  third 
section  of  that  statute,  it  has  been  decided,  that  but  for 
that  exception  they  would  have  been  within  the  operation 
of  the  enacting  clause.  Porter*8  case  (e).  It  is  perfectly 
clear,  therefore,  that  the  coverture  of  this  defendant  has 
not  been  extinguished  by  the  divorce  i  mens&  et  thoro,  and 
consequently  some  of  the  cases  already  cited,  to  which  may 
be  added  HaUhett  v.  Baddeley  (/),  and  Lean  v.  Schuiz  (g), 
are  decisive  to  shew,  that  no  action  can  be  maintained 
against  her  as  a  feme  sole.  The  defendant,  therefore,  is 
entitled  to  judgment  on  demurrer. 

(a)  Co.  Litt.  32.  a.  (b)  Burn's  Eccl.  Law,  IL  508. 

(c)  13.  Ed.  1.  at.  1.  c.  33.  Co.  Lilt.  32.  a. 

(d)  2  Burn's  Eccl.  Law,  503.         (e)  Cro.  Car.  461. 
0')  2  Blac.  1079.  (g)  Id.  1195. 
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Abraham,  contri.  The  cases  cited  on  the  other  side  do 
not  support  the  argument  in  aid  of  which  they  are  called, 
nor  do  they  go  the  length  contended  for.  The  principle 
which  they  establish  is  this,  and  no  more,  that  parties  who 
have  once  formed  the  relation  of  busbuid  and  wife,  can- 
not by  any  agreement  between  themselves  dissolve  that 
relation,  and  throw  off  the  legal  obligations  arising  out  of 
it,  or  vary  the  nature  and  character  which  the  law  has 
stampt  upon  the  marriage  state.  Now  the  nature  and  cha- 
racter of  the  contract  once  esListing  between  these  parties 
as  husband  and  wife,  have  not  been  varied  by  any  agree- 
ment of  their  own,  but  by  the  decree  of  a  Court  having 
competent  jurisdiction  for  tliat  purpose.  In  Eilah  v.  Leigh, 
the  suit  in  the  Ecclesiastical  Court  was  still  pending  when 
the  action  was  brought,  and  though  alimony  had  been 
allowed  pendente  lite,  no  decree  had  been  pronounced :  but 
here  the  replication  states  that  the  husband,  before  the 
commencement  of  the  action,  had  obtained  a  definitive 
sentence  of  divorce  from  bed  and  board,  and  that  the 
parties  had  ever  since  been,  and  were  still  living  separate 
and  apart.  ^'A  divorce  for  adultery  was  anciently  a 
vinculo  matrimonii ;  and,  therefore,  in  the  beginning  of  the 
reign  of  Queen  Elizabeth,  the  opinion  of  the  Church  of 
England  was,  that  after  a  divorce  of  adultery  the  parties 
might  marry  again :  but  in  Foljambes  case,  H.  44.  Eliz., 
in  the  Star  Chamber,  that  opinion  wa» changed;  and  Arch- 
bishop Bancroft,  by  the  advice  of  divines,  held  that  adultery 
was  only  a  cause  of  divorce  k  mens&  et  thoro/'(a)  In 
Stephens  v.  Tottyijb),  it  was  held  that  a  release  by  the 
husband,  after  a  divorce  caus&  adulterii,  of  a  debt  owing  to 
the  wife  before  marriage,  was  good.  {^Abbott,  C.  J.  But 
that  was  upon  the  ground  that  the  marriage  was  not  dis- 
solved, for  the  reporter  says,  ^'  all  the  justices  held  that  in  re- 
gard this  separation  doth  not  avoid  the  marriage  absolutely, 
but  they  still  remained  man  and  wife,  that  this  release  of 
the  baron  was  good  to  extingui^  the  duty."]     Granting 

(a)  S  Salk.  138.    2  Burn's  £cc).  Law,  503.         (6)  Cre.  Ells.  908. 
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th^t  a  divorce  d  taev^A  et  thoro  does  not  absolutely  destroy 
the  relation  of  husband  and  wife,  it  at  least  suspends,  it  for 
so  long  a  time  as  the  parties  actually  live  apart  pursuant  to 
the  sentence ;  and  upon  that  principle  it  has  been  held,  that 
a  child  bom  during  a  separation  after  a  divorce  k  mensk  et 
thoro,  must  be  taken  to  be  a  bastard,  unless  the  access  of 
the  husband  is  shewn.  The  parish  of  St.  George  v.  Si» 
Margaret%  Westminster  {a).  Then  as  it  is  averred  by  the 
replication  in  this  case,  that  at  the  period  when  the  action 
was  brought,  the  defendant  was  living  separate  from  her 
husband,  pursuant  to  the  sentence  of  divorce,  she  was 
living  under  a  suspension  of  her  matrimonial  relation,  and 
had  ceased,  for  the  time  at  least,  to  be  a  feme  covert.  She 
may,  under  such  circumstances,  be  regarded  as  a  feme  sole, 
and  consequently  this  action  seems  to  be  maintainable. 

Abbott,  C.  J. — No  case  has  been  cited  which  decides 
that  a  sentence  of  divorce  k  mensi  et  thoro,  and  a  state  of 
separation  consequent  thereon,  so  completely  dissolves  the 
pre-existbg  relation  of  husband  and  wife,  as  to  render  the 
wife  in  the  eye  of  the  law  a  feme  sole ;  nor  am  I  aware 
that  any  such  case  can  be  found.  It  appears  clearly  to  me, 
as  well  from  the  language  of  the  sentence  of  divorce,  as 
from  the  result  of  all  the  authorities  upon  the  subject,  that 
a  divorce  caus&  adulterii  cannot  dissolve  the  relation  of 
marriage,  though  it  does  while  the  separation  continues 
suspend  some  t>f  the  legal  obligations  which  arise  out  of 
that  relation.  Then  as  the  relation  of  marriage  still  sub- 
sists between  these  parties,  the  plea  which  the  defendant 
has  pleaded  is  true,  and  has  received  no  answer  in  the 
plaintiffs  replication.  The  defendant  is  a  feme  covert, 
notwithstanding  her  divorce  and  separation  from  her  hus- 
band, and  as  such  the  law  does  not  allow  her  to  be  sued  as 
a  feme  sole.  This  action,  therefore,  cannot  be  maintained, 
and  the  judgment  of  the  Court  must  be  for  the  defendant. 

(o)  1  Sulk.  123. 
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Bayley,  J. — Some  of  the  cases  cited  on  the  part  of  the 
defendant  aire  quite  conclusive  of  the  present.  In  HaUhett 
Y.  Baddeley,  Mr.  Justice  Blackstone  said,  ^'  I  am  clearly  of 
opinion  that  in  no  case  can  any  feme  covert  be  sued  alone, 
except  in  the  knovrn  cases  of  abjuration,  exile  and  the  like ; 
where  the  husband  is  considered  as  dead,  and  the  woman 
as  a  widow;  or  else  as  divorced  a  vinculo:  the  contrary 
doctrine  militates  against  the  first  principles  of  the  EngUsh 
law,  which  considers  the  woman's  powers,  nay,  almost  her 
very  being,  as  suspended  during  the  coverture/*  In  the 
hter  case  of  Marshall  v.  RtUiofi^  Lord  Kenyotif  delivering 
die  judgment  of  the  Court,  adopts  similar  langui^e,  and 
says, ''  We  find  no  authority  in  the  books  to  shew  that  a 
man  and  his  wife  can,  by  agreement  between  themselves, 
change  their  legal  capacities  and  characters,  or  that  a 
woman  may  be  sued  as  a  feme  sole,  while  the  relation  of 
marriage  subsists,  and  she  and  her  husband  are  living  in 
this  kingdom/'  The  present  case  clearly  comes  within  the 
role  thus  laid  down,  and  must  be  decided  upon  the  same 
principle.  Even  if  the  action  could  be  carried  on  up  to 
judgment,  it  must  then  ultimately  fail,  for  how  could  the 
plaintiff  sue  out  execution  against  a  party  who  has  in  law 
DO  property  i 

HoLROYD,  J. — I  am  entirely  of  the  same  opinion.  The 
doctrine  is  not  confined  to  the  Courts  of  common  law ;  we 
find  an  authority  of  the  same  nature  in  a  Court  of  equity. 
Lord  Alvanleyy  when  Master  of  the  Rolls,  in  the  case  of 
Hyde  v.  Price  {a)y  after  citing  Hatchett  v.  Baddeley,  said, 
that  he  had  examined  all  the  cases  upon  this  subject  col* 
lected  together  in  Lean  v.  Schutz,  and  that  they  all  concurred 
in  shewing  that,  subject  only  to  the  exceptions  enumerated 
by  Mr.  Justice  Biackstone,  no  action  could  be  maintained 
against  a  feme  covert. 

LiTTLEDALE,  J.  Concurred. 

Judgment  for  the  defendant. 
(a)  3  Vcs.  jun.  443 
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Withers,  Executor  of  J.  Barker,  deceased^  v.  Birch  am 
and  another,  Executors  of  Moore,  deceased. 

Though  a        ThIS  was  an  action  of  debt  on  an  indenture  made  between 

covenaQt  be 

joint  in  its  the  defendants'  testator  of  the  one  part,  and  J.  Barker  and 
thcintwcstsof  •'•  Storton  of  the  other  part,  reciting  two  annuity  deeds  ex- 
the  covenan-  ecuted  by  two  persons  named  Tomlins.  By  the  first,  P.  N. 
ral,  each  may  Tomlins,  and  H,  N.  TomlinSf  for  the  considerations  therein 
r*  *1f^!^*^  mentioned,  covenanted  to  pay  J.  Storton,  during  their  lives 
or  the  life  of  the  survivor,  an  annuity  of  10/.  quarterly* 
By  the  second,  the  same  persons  covenanted  to  pay  in  like 
manner  a  similar  annuity  to  J,  Barker.  It  was  then  witr 
nessed  by  the  indenture  that  in  consideration  of  the  siun 
of  15/.  paid  by  Siorton  and  Barker  to  Moore  in  equal 
moieties,  Moore  for  himself  his  executors  and  administra- 
tors covenanted  with  Storton  and  Barker,  their  executors 
and  administrators,  that  in  case  the  grantors  of  the  an- 
nuities, or  either  of  them,  should  at  any  time  make  default 
in  payment  of  either  of  the  said  annuities,  he,  Moore,  his 
heirs,  executors,  &c.  should  and  would,  as  often  as  default  was 
made,  pay  to  Storton  and  Barker,  their  executors,  8cc.  the 
said  annuities,  or  either  of  them.  The  declaration  then 
averred  that  after  the  death  of  Moore  and  Barker,  the  gran- 
tors made  default  to[the  plaintiff,  as  executor  of  Barker,  and 
assigned  as  breach  of  the  covenant,  that  there  was  5l.  in 
arrear.  The  defendants  pleaded  in  abatement  that  J.  Storton, 
the  joint  covenantee,  was  still  living,  and  ought  to  have  been 
joined.     Demurrer  and  joinder  in  demurrer. 

R,  B.  Comyn  in  support  of  the  demurrer.  The  question 
is  whether  this  is  such  a  covenant  as  will  enable  one  of  the 
covenantees  to  sue  without  joining  the  other.  In  deciding 
this  case  the  Court  must  look  to  where  the  interest  is,  and 
not  to  the  toords  of  the  instrument  itself;  for  the  rule  is,  that 
though  a  covenant  be  joint  in  its  terms,  yet  if  the  interest 
and  cause  of  action  be  several,  the  action  may  be  brought 
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by  one  cmly.  Eeelaton  ▼•  Cltpsham  (a),  Windhamh  case  {Jb\ 
Hwfdley's  caseCc),  and  James  v.  Emery  (d),  where  this  rule 
wai  distinctly  recognised  by  Gibbs,  C.  J. ;  and  it  is  a  rule 
foDoded  in  good  sense,  and  cannot  be  controverted.  Now 
here  though  the  words  of  the  covenant  be  joint,  yet  the  in- 
terest being  several,  the  action  may  be  brought  by  one  of 
the  covenantees  alone.  The  only  objection  which  can  be 
urged  on  the  other  side  is,  that  the  words  of  the  covenant 
being  joint  the  covenantees  must  sue  jointly;  but  according 
to  die  authorities  cited,  let  the  words  of  the  covenant  be 
never  so  joint,  yet  the  interest  being  several  each  of  theco* 
venantees  may  sue  for  himself. 
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Fmunngtonf  contnk.  The  covenant  in  this  case  is  deariy 
joiat  in  its  terms,  and  that  being  so  the  action  must  be 
brought  in  the  names  of  both  covenantees.  In  Roih  v. 
YaU{e)  it  is  distinctly  laid  down,  that  if  a  bond  is  made  to 
three,  to  i^tLy  money  to  one  of  them,  all  ought  to  jmn  in  the 
siut,  for  they  are  as  one  obligee,  and  if  he  who  ought  to  have 
the  money  dies,  the  other  two  who  survive  must  sue,  al- 
though they  have  no  interest  in  the  sum  contained  in  the 
condition.  That  case  has  never  been  overruled,  but  on  the 
contrary  it  has  been  expressly  recognised  by  Butler,.  J.  in 
Tippet  V.  Hawkey  (f).  In  Windham's  case  the  principal 
pobt  decided  was  not  that  for  which  it  is  cited  on  the  other 
side.  Slyngsby*s  case  (g)  is  an  authority  to  shew,  that  if  it 
appears  upon  the  fece  of  the  declaration,  that  the  contract 
was  made  with  others  as  well  as  the  plaintiff,  it  will  be  ecror. 
It  is  dear  that  if  the  covenantees  have  a  several  interest  die 
covenant  must  be  treated  as  several,  but  k  fortiori  if  the  co- 
venant be  joint  in  the  very  terms  of  it,  it  cannot  be  treated 
odierwise  than  as  joint.  2  Leon.  47.  Here  the  covenant  is 
joint  in  its  veiy  terms,  and  Anderwn  v.  MurtindaU(Ji)  is  an 


(«)  1  Sauod.  163.  {b)  5  Rep.  8.  a. 

{c)Djer,  396.  (4)  8  TauoL  Si5.  S.  C.  S  J.  B.  Moore,  19». 

(€)  Yclv.  177.  (f)  Bull.  N.  P.  158. 

(g)  5  Rep.  18.  b.  (A)  1  East,  497, 
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authority  expressly  in  point  to  shew  that  a  covenant  with 
two  to  pay  money  to  one,  is  a  joint  covenant;  and  it  makes 
no  difference  in  this  case  that  a  specific  sum  is  to  be  paid 
to  each  of  the  two  covenantees.  This  is  a  covenant  which 
would  enure  to  the  benefit  of  the  survivor  of  the  covenan- 
tees, and  the  parties  could  not  have  used  any  other  words 
than  they  have  to  carry  their  intention  into  effect. 


Abbott,  C.  J. — Looking,  to  the  language  of  the  cove- 
nant, it  is  undoubtedly  joint,  but  if  we  look  to  the  interest, 
we  find  that  each  covenantee  has  a  separate  and  distinct 
interest,  and  it  is  a  rule  laid  down  in  construing  covenants 
of  this  nature^  that  where  the  interest  is  separate  and  dis- 
tinct, the  covenant  is  to  be  so  construed,  separately  and  dis- 
tinctly, and  consequently  in  this  case  the  action  is  well 
.brought.  That  the  interest  is  separate  is  perfectly  clear, 
for  the  covenant  relates  to  two  annuities  for  a  certain  sum, 
each  granted  severally  and  respectively  to  each  of  the  co- 
venantees. Each  has  an  uiterest  in  the  payment  of  the  an- 
nuity granted  to  himself.  The  consideration  for  the  deed 
on  which  the  action  is  brought  is  also  distinct  and  separate, 
because  the  sum  of  15/.  is  to  be  paid  in  equal  shares  by 
Storton  and  Barker^  and  therefore  each  pays  a  separate 
consideration.  Adverting  to  the  authority  of  the  cases  col- 
lected in  the  note  to  Ecdeston  v.  Clipsham  and  also  to  the 
last  case  of  James  v.  Emery,  we  are  all  satisfied  that  where 
the  interest  of  the  party  is  several,  the  covenant,  although 
joint  in  its  language,  is  to  be  construed  severally  as  to  each 
of  the  covenantees ;  and  that  prmciple  has  not  been  broken 
in  upon  by  any  other  case  which  has  been  cited.  The  cases 
of  Rolls  V.  Yaie  and  Anderson  v.  Martindale  are  distin- 
guishable from  this.  In  both,  the  two  covenantees  had  no 
interest  at  all  as  matter  of  covenant,  and  if  they  had  any  in- 
terest it  was  not  separate  but  joint.  These  cases  therefore 
are  distinguishable  from  the  others  which  have  been  cited, 
and  they  do  not  affect  or  impugn  the  principle  there  laid 
down.  I  am  of  opinion,  therefore,  that  the  plaintiff  is  en- 
titled to  judgment. 
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Bayley,  J. — ^The  cases  cited  by  Mr.  Pennington  were 
correctly  and  legally  decided,  but  they  are  distinguishable 
fram  those  referred  to  by  Mr.  Comyn.  In  Rolk  v.  Yate 
the  covenant  was  for  the  payment  of  one  entire  sum  to  one 
of  two  covenantees  jointly,  and  therefore  the  party  suing 
had  no  separate  interest  of  his  own.  So  in  the  case  of  An- 
denon  v.  Martindale  the  covenant  was  to  pay  one  annuity 
to  one  of  the  two  covenantees  and,  consequently,  the  same 
observation  applies  to  that  case.  But  here  though  the 
words  of  the  covenant  be  joint,  still  it  may  be  construed 
as  a  several  covenant,  for  each  of  the  parties  has  a  separate 
interest.  Barker  is  to  have  10/.  of  his  own  separately,  and 
so  is  Storton.  Payment  of  one  annuity  to  Barker  would 
not  discharge  the  covenantor  from  the  payment  of  Stortan's 
annuity,  and  each  would  have  an  action  for  the  non-payment 
of  die  annuity  to  himself.  According  to  the  language  of 
Gibbs,  C.  J.  in  James  v.  Emery,  it  is  clear  that  if  the  inte* 
rest  of  the  parties  is  several,  although  the  covenant  itself  be 
joint,  yet  it  shall  be  taken  to  be  several,  and  that  where 
die  interest  is  joint  the  action  must  be  joint,  although  the 
covenant  in  terms  appear  to  be  joint  and  several.  It  is  clear 
from  the  words  of  the  covenant  in  this  case,  that  a  set-off 
might  be  pleaded  in  answer  to  an  action  brought  by  either 
of  the  covenantees.  Suppose  an  action  brought  by  Barker 
aloue,  the  defendant  might  set  off  a  separate  debt  due  frbm 
him,  and  so  vice  versft,  a  debt  due  from  Storton.  The  lan- 
guage of  this  deed  and  the  covenants  fortify  the  opinion 
that  the  parties  intended  the  interest  to  be  several,  and  to 
give  the  covenantees  a  right  of  separate  action.  The  cove- 
nant is  with  them,  their  executors  and  administrators.  It  is 
argued  that  this  is  to  survive.  If  it  is  to  survive,  it  would 
go  to  the  survivor  alone,  and  if  the  survivor  died,  the  right 
of  action  would  not  go  to  the  executors  and  administrators 
of  the  two,  but  of  the  survivor.  But  I  am  clearly  of  opinion 
that  the  words  executors  and  administrators  fortify  us  in  the 
opinion,  that  it  was  in  the  contemplation  of  these  parties, 
and  was  intended  by  them,  that  the  interest  should  beseveraV  j 
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and  Uiat  the  right  of  action  ahould  be  several  also.  There 
are  no  words  of  survivorship^  and  if  it  had  been  intended 
that  the  covenant  should  survive,  words  might  easily  have 
been  introduced  for  that  purpose. 

HoLBOYD,  J.  and  Littledale,  J»  concurred. 

Judgment  for  the  plaintiff. 


White  and  another.  Executors  of  W.  White,  deceased, 
V.  Ann  Wright. 

A.  IsDt  400/.    Assumpsit  on  a  special  agreement,  dated  3 1  st  August, 

toking'L^     1815,  to  re-transfer  400/.  three  per  cent,  consols.     The 

curity  aa         declaration  contained  various  counts ;  some  for  not  re-trans- 

from  B.°to  re-  f^^rring  the  stock  on  the  next  transfer  day  next  after  the 

place  the  stock  expiration  of  one  year  from  the  date  of  the  agreement ;  some 

on  request  ... 

and  a  bond  for  for  not  re*transferring  within  seven  days  next  after  notice  to 

onff^roduce  *"*  effect  given  to  defendant,  namely,  within  seven  days 
of  the  stock,  next  after  Sd  December,  1822;  and  others  for  not  paying 
to  himselTtbe  ^^^^  ^^^  interest  and  dividends  upon  the  stock.  Pleas,  non 
dividends  of  assumpsit,  and  three  special  pleas.  alleiriniF  usury  in  the 
thestockfor     ^  \z  t  iwk       i  ?*  fk     .'  i  uf 

interest,  and     transaction,     issue  on  all  the  pleas.     At  the  trial  before 

the  option  Alexander,  C.B.,  at  the  last  Lent  Assizes  for  Surrey,  a  ver- 
eithertohave     ,.  ^        ,^      ,       ,  .    .^^       .,  ,    ,  ,. 

the  stock  re-     diet  was  found  for  the  plamtins,  with  400/.  damages,  subject 

^i^oe^of'^r   ^  ^^  opinion  of  the  Court  upon  the  following  case: 

paid  in  money,      By  memorandum  of  agreement  made  3 1st  August,  1815, 

at's/.'peroenL  hetween  the  defendant,  Ann  Wright,  and  the  testator,  W. 

•-Held,  an  White,  (reciting,  diat  the  said  W.  White  did,  on  the  29th  day 
nsurious  bar-       .    .  .  ^   .  •  i    *        »*/  .  » 

gain,  and  void  ^f  August  mstant,  at  the  request  of  the  said  Ann  Wright, 

°y  ^^  -f  "**»  sell  out  for  her  accommodation  400/.  stock  in  the  3/.  per 
8.9.  c.  16.  ,        .  ,  .  .  '^ 

cent,  consolidated  bank  annuities,  at  the  price  or  sura  of 

55Ll5s.  per  cent.,  and  which  400/.  stock  produced  the  sum 

of  223/.,  which  TF.  White  has  lent  and  advanced  to  jinn 

Wrightf  on  her  bond,  bearing  even  date  herewith,  and  also 

on  security  of  a  conditional  surrender,  of  die  same  date,  of 

certain  copyhold  premises  in  the  manor  of  Epswn,  which 
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she,  Ahh  Wright,  doth  hereby  admit  and  acknowvledge. 
And  whereas,  previous  to  the  said  W.  Whitens  selling  and  * 
tfiBsferring  the  said  400/.  three  per  <^6nt.  consolidated  an- 
nuities for  the  accommodation  of  ^nn  fFrtgA^,  she  did  agree 
with  IV.  Jf/iite,  within  the  time  or  space  of  one  year  from 
die  date  hereof,  if  thereto  required  foy  fV,  White,  his  execu- 
tors, administrators,  or  assigns,  to  transfer,  or  cause   or 
procure  to  be  transferred  unto  and  to  the  account  of  him, 
W.  White,  his  executors,  &€.  the  like  sum  of  400/.  stock  as 
aforesaid,  in  the  said  3/.  per  cent,  consols,  and  likewise  to  pay, 
answer,  and  make  good  unto  him,  W.  White,  his  executors, 
Slc.  all  dividends,*  interest  and  produce,  which  in  the  mean 
time  he,  W.  White,  his  executors,  8cc.  could  have  received 
er  would  have  been  entitled  to  in  case  the  said  400/.  stock 
had  lemamed  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  in  the  name  and  as  the 
property  of  him,  W.White,  his  executors,  Sic.)  Jnn  Wright, 
for  herself,  her  heirs,  executors,  or  administrators,  agreed 
with  W.  White,  his  executors,  ^administrators,  or  assigns, 
diat  she,  her  heirs,  executors,  &c.  should  and  would,  at  her 
and  their  own  proper  costs  and  charges,  on  the  request  of 
W,  White,  his  executors,  &€•  on  the  next  transfer  day  next 
after  the  expiration  of  one  year  from  the  day  of  the  date  of 
that  agreement,  or  at  any  subsequent  transfer  day,  when 
thereto  requested  as  aforesaid,  transfer  unto  and  to  the  ac- 
count of  him  W.  White,  his  executors,  &c.  in  the  books  of 
Ae  said  Governor  and  Company,  400/.  like  stock  as  afore- 
said in  the  said  fund  of  the  said  Governor  and  Company, 
and  likewise  should  and  would  in  the  mean  time  pay  unto 
him  W.  White,  his  executors,  &c.  all  dividends,  interest  and 
produce,  which  he,  his  executors,  &c.  could  have  received 
or  would  have  been  entitled  unto  in  case  the  said  400/.  stock 
had  remained  and  continued  standing  in  the  books  of  the 
said  Governor  and  Company  in  the  name  of  and  as  the  pro- 
perty of  him  W.  White,  his  executors,  8ic.    At  the  same 
time  the  defendant  executed  and  delivered  to  the  testator  a 
bond,  dated  Slst  August,  1815,  in  the  penal  sum  of  440/. 
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IBM*  coDditioiiedfor  thepaymeot of  £2S/.and  interest  to  IV.White, 
on  (he  Slat  Jugust,  1816.  The  defendant  i^so  made  the 
conditional  surrender  of  her  property  in  the  manor  of  Epsom^ 
Wright,  alluded  to  in  die  agreement.  After  tV.  Whites  death, 
namely,  on  the  3d  December,  1822,  the  defendant  was 
requested  to  re-transfer  the  atock  within  aeven  days  from 
that  time.  The  price  of  3  per  cent,  consols,  on  the  31st 
August,  ]815|  was  55|  per  cent.,  and  on  the  dd  September^ 
1816,  612  per  cent.,  and  on  the  Sdth  March,  1824|  being 
two  days  before  the  trial,  the  price  was  94  J  per  cent.  The 
question  for  the  opinion  of  the  Court  b  whether  this  con- 
tract is  void  for  usury. 

Chitty,  for  the  plaintiff.  There  is  no  usury  in  this  con- 
tract. Barnard  v.  Yeung  (a)  will  be  relied  on  by  the  de- 
fendant to  shew  that  there  is,  but  that  case,  even  if  it  be  law, 
is  essentially  distinct  from  the  present.  By  the  very  terms 
of  the  agreement  there,  the  lender  had  from  first  to  last  an 
option  to  be  repaid  in  money  or  in  stock ;  here  the  lender 
bad  no  such  option :  the  only  option  was  in  the  borrower; 
who  might  replace  the  stock  if  she  chose.  The  recital  of 
the. agreement  here,  and  the  proviso,  mean  no  more  than 
that  the  borrower  should  have  the  power  of  holding  the 
stock  for  a  year  if  she  thought  fit.  She  might  have  trans- 
ferred it  back  to  the  lender  at  any  hour  if  she  pleased,  but 
she  was  not  compellable  to  do  so  until  the  end  of  a  year. 
This  case,  therefore,  is  within  the  principle  laid  down  by 
Doderidge,  J.  in  Roberts  v.  Treriaym  (b),  that "  if  I  secure 
both  interest  and  principal,  if  it  be  at  the  will  of  the  party 
who  is  to  pay  it,  it  is  no  usury ;  as  if  I  lend  to  one  100/.  for 
two  years,  to  pay  for  the  loan  thereof  30/.,  and  if  he  pay  the 
principal  at  the  year's  end,  he  shall  pay  nothing  for  interest, 
— ^this  is  not  usury ;  for  the  party  hath  his  election,  and  may 
pay  it  at  the  first  yearns  end,  and  so  discharge  himself." 
Now  that  is,  in  effect,  the  present  case,  and  therefore,  at 
any  rate,  the  bond  here  cannot  be  held  to  be  illegal. 
(a)  17  Ves.  jun.  44.  (h)  Cro.  Jac.  507. 
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[H^royd,  J.    In  .that  case  the  security  was  taken  for  the 
payment  of  the  principal  only,  but  the  usury  was  held  to 
affect  both  the  contract  for  the  principal  and  that  for  the 
interest.     The  reporter  says,  '' Secondly,  it  was  moved, 
whe&er  this  lease,  being  taken  for  the  payment  of  the  prin- 
cipal money,  and.  not  for  the  payment  of  any  part  of  the 
nsnry,  be  withiii  the  statute  to  make  the  bargain  void ;  and 
it  was  resolved  that  it  is ;  because  it  is  for  the  security  of 
money  lent  upo^  interest,  and  for  the  security  of  that  which 
die  statute  inteiyds  he  should  lose ;  for  otherwise  it  would 
be  an  evasion,  «out  of  the  statute,  that  he  would  provide  for 
die  securing  of-  the  payment  of  the  principal,  whatsoever 
usurious  bargain  was  made ;  which  the  law  will  not  permit." 
So  here,  if  there  is .  usury  at  all,  the  bond  will  be  tainted 
by  it  as  well  as  the  agreement.]    The  first  question  in  this 
case  is,  whether  the  borrower  might  not,  if  she  chose,  have 
re-transferred  the  stock,  without  request  by  the  leader,  and 
there  are  cases  which  seem  to  decide  that  she  might.   [Bay- 
./ry,  J.  Suppose  she  had  proposed  to  re-transfer,  the  plaintiff 
might  have  said  *^  No,  I  chuse  to  be  paid  .in  money''    Or, 
suppose  the  stocks  had  fallen  considerably,  then  the  plaintiff 
might  have  elected  to  be  paid  in  money.     He  always,  had 
an  option  to  receive  money  instead  of  stock.    The  money 
lent  was  2£3/.;  the  legal  interest  upon  that  was  ll/.3«. ;  he 
receives  12/.:  is  not  that  a  contract  for  usurious  interest?— 
Abbott  f  C.J.  One  of  the  contracts  certainly  gives  him  12/., 
which  is  more  than  the  legal  interest.]     That  is  only  upon 
a  contingency,  and  therefore  not  within  the  statute.     [Lit- 
tkdale,  J',  It  is  a  loan,  reserving  in  the  first  instance,  more 
than  5L  per  cent;  interest.    If  it  is  purely  a  loan  of  stock, 
it  is  not  usurious ;  but  is  that  shewn  to  be  the  fact?     Cer- 
tndy  not ;  and  it  was  the  plaintiff's  duty  to  show  it  if  he 
could.    The  bond  is  for  money,  not  for  stock ;  and  if  it  is 
a  loaa  of  money,  it  is  usurious.]     But  the  plaintiff  is  not  to 
receive  both  money  and  stock,  or  more  than  51.  per  cent, 
spon  both  money  and  stotk,  and  therefore  it  is  not  usuri- 
ous.   He  cannot  possibly  receive  the  5l.  per  cent,  interest 
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and  the  dividend  of  tbe  stock;  he  muat  g^ve  credit  for  either 
the  one  or  the  other;  bat  to  constitote  usury  within  the 
meanbg  of  the  statute  of  Anne,  there  must  either  be  oMre 
than  bin  per  cent,  interest  reserved  expressly  by  the  very 
terms  of  the  contract,  or  the  lender  mast  secure  to  faimseif 
tbe  ehance  of  getth^  more  than  5/.  per  cent.^  md  reserve 
that  excess,  if  it  happensy  to  himself*     [Bsnftey,  J«  The 
lender  here  contracts  to  advance  either  stock  or  moaeyf 
reserving  to  himself  the  option  which :  then  be  ought  to 
have  made  bis  election  tnstanter;  and  if  he  does  not,  surety 
the  contract  is  nsuriousd — Abbott,  C.  J.  He  receives  both, 
or  at  least  has  the  option  of  both.    If  there  had  been  no 
statute  of  nsury,  he  might  have  sued  upon  either  of  these 
contractsv— Ho/royif,  J.   I  very  mnch  doubt  whether  the 
borrower  could  bave  insisted  on  the  right  to  replace  stock 
within  the  year ;  it  is  to  be  replaced  only  '^  on  request."] 
The  words,  *^  on  reqnest/'  must  mean  any  time  within  the 
year :  that  has  been  so  held,  1  Rol.  Abr.  tit  Condition,  440. 
h  44.,  where  the  Year  Books,  9  H.  7.  SO.,  and  10  H.  7-.. 
14.  b.  1^  cited.    [Holroyd,  J.    lliose  were  very  different 
eases  from  the  ^reseat:  *there  the  option  was  for  the  benefk 
of  the  borrower ;  here  it  is  for  the  benefit  of  the  lender,  at 
least  if  the  price  of  stocks  should  fall  during  the  year.]  The 
replacing  the  stock  cannot^  under  any  circumstances,  be  of 
any  benefit  to  the  owner  of  it ;  he  can  but  possess  so  nuich 
stocky  paying  such  and  such  a  dividend.    [Boy/ey,  J.  It 
ttay  be  very  beneficial  to  him.    If  he  lends  the  stock  when 
the  prioe  is  80,  and  it  is  replaced  when  the  price  is  50,  hia 
stock  so  replaced  will  be  worth  more  to  him  than  it  would 
have  been  if  it  had  never  been  sold  out.]    Still,  if  the  option 
is  not  in  him,  he  can  gain  no  advantage ;  and  here,  the 
option  is  m  the  borrower*    It  is  impossible  that  both  the 
eontracto  here  can  stand,  or  that  the  lender  can  derive  any 
advantage  from  both ;  and  iakmg  either  of  them  alone,  the 
^tatntes  of  usnry  do  not  apply.    [JBoy/ley^  J.  There  was  a 
earie  of  &-pairte  Leyce$iet{a),  sent  by  die  Load  CbanoeUor 
(a)  Easter,  1816.    Not  reported. 


MICHAELMAS  TERM,  FIFTH  GEO.  IV. 

Cor  the  opioion  of  this  Court  aome  few  years  smee^  and 
ubicb  was  of  diia  nature.  A,  applied  to  L.  for  an  advance 
of  money,  and  proposed  B.  as  a  surety  for  the  repayment 
of  the  sdwuiceu  X.  not  haidng  cash  for  the  occasion,  agveed 
to  maioe  the  advance  in  stock,  and  accordingly  lent  to  ^. 
5G00L  Si.  per  cents,  and  some  East  India  stock,  for  a  limited 
period,  die  stock  to  be  replaced  within  that  time.  J3.  being 
applied  to,  to  guarantee  the  replacing  of  the  stock,  de* 
dined  so  doing,  but  agreed  to  guarantee  a  debt  from  A,  to 
L.  of  8QOQ2.  w  money.  The  stock  produced  8£29^.  and 
the  dividends  upon  it  were  regularly  paid  by  A,  to  L.  Upon 
A/s  becoming  baid^rnpt,  the  question  was  whether  L.  could 
iwiialam  an  action  against  B.,  the  surely  for  the  8000/.,  aS 
a  mooey  debt,  and  this  Court  held  that  he  could.]  That 
case  makes  strongly  for  die  present  plaintiff.  There  war 
la  express  agreement  diere  that  the  lender  shoukl  receive 
the  dividends  as  well  as  the  stock  itself  when  replaced,  and 
dieiefere  4e  lender  there  secm-ed  to  himsdf  dl  the  benefit 
which  &e  present  plaintiff  bas,  in  any  view  of  the  eaae^ 
secured  to  hknself.  Here  there  are  two  contracts,  but  both 
cannot  eland ;  the  lender  must  make  his  option,  or^  which- 
ever  pArty  has  the  option  must  elect  which  of  the  two  he 
wll  abide  by.  When  that  has  been  done^  and  one  of  the 
conlracta  amwlled,  the  other  is  perfectly  legal,  or,  consideied 
separately  and  independently  of  each  other,  boih  of  them 
me  icgri.  Here  the  fender  did  make  his  option  by  the  acC 
of  leoeiring  the  dividends,  and  having  done  that,  he  can  no 
longer  resort  to  the  bond,  for  he  has  made  the  whole  one 
pnie  stock  transaction,  and  as  upon  a  stock  transaction  he 
IS  now  proceeding,  which  he  is  clearly  entitled  to  do.  [  A^- 
ttf,J.  WonU  it  be  iQegal  for  a  man  to  lend  me  £002.  in 
OMney,  reserving  to  himself  the  option  of  receiving  at  die 
ad  of  sis  months  dOO/.  with  52.  per  oent.-  interest,  or,  400/. 
with  £/.  per  oent.  interest?]  If  the  principal  money  war 
nefer  put  in  hazard,  it  must  be  admitted  that  such  a  stipu- 
bliMi  WKMiU  render  the  contract  usurious  and  void,  [fiey- 
<9^  J.  Then  if  the  lender  cannot  make  such  a  stipidfltion 
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1824.  with  reference  to  a  loan  of  money,  he  is  equally  precluded 
from  making  it  where  the  loan  is  of  money's  worth.— LtV- 
tkdale,  J.  It  is  quite  clear,  in  my  opinion,  that  the  lender 
Wright,  here  reserved  to  himself  such  an  option,  for  it  was  not  in 
the  power  of  the  borrower  to  replace  the  stock  before  the 
termination  of  the  year. — Abbott,  C  J.  Nor  was  tlie  lender 
bound  to  accept  the  stock,  m  the  shape  of  stock,  until  the 
yeai^  had  run  out.] 

Cam^n,  for  the  defendant,  was  stopt  by  die  Court. 

Abbott,  C.J. — I  entertain  no  doubt  upon  this  case. 
I  am  satisfied  that  the  decision  in  Barnard  v.  Fouiig  is  law, 
and  ihat  it  must  govern  the  present  case,  unless  the  fact  of 
there  being  two  contracts  here  makes  an'essential  difference 
between  them.  Now  that  has  been  adjudged  in  Roberts  ▼• 
Trenayne  to  be  an  imnuiterial  fact.  By  construction  of  law 
the  two  contracts  are  one,  the  interest  secured  exceeds  5/. 
per  cent,  and  therefore  the  whole  transaction  is  illegal.  'The 
present  therefore  is  precisely  similar  to  the  case  of  Barnard 
v«  Young,  for  though  the  option  there  was  reserved  to  the 
lender  by  express  words,  and  here  it  is  reserved  to  him  by 
implication  and  in  effect,  the  result  is  exactly  the  same  ;  he 
has  two  instruments  for  his  security,  either  of  which  he  may 
enfoiH:e  as  he  chuses,  and  upon  either  yf  which  he  might 
have  maintained  an  action,  if  there  had  been  no  statutes 
agiunst  usury  passed.  In  substance  and  effect,  therefore, 
I  cannot  distinguish  one  case  from  the  other.  Here  the 
lender  stipulates  for  the  chance  of  an  advantage  beyond  the 
legail  rate  of  interest,  which  is  clearly  an  usurious  contract ; 
he  was  to  have  the  stock  replaced,  if  the  price  of  stocks 
rose,. and  he  was  to  be  repaid  in  money,  if  the  price  of  stocks 
fell.  That  is  usury,  in  the  fullest  sense  of  the  word,  and 
consequently  the  plaintiff  cannot  maintain  this  action. 

.  Bayley,  J. — It  is  not  impossible  that  the  plaintiff  whien 
he  entered  into  this  edntract  acted  innocently,  and  in  igOA- 
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ranee  tiiat  he.  was  .violating  the  law,  and  consequently  the 
present  may  not  be  a  very  honest  or  conscientious  defence. 
But  we  are  only  to  consider  whether  the  case  is,  or  is  not 
within  the  statutes  of  usury,  and  I  am  clearly  of  opinion 
that  it  is.  The  12  Ann,  st.  2.  c.  1 6.  enacts,  *^  that  all  bonds, 
contracts,  and  assurances  whatsoever,  8lc.  whereupon  or 
whereby  there  shall  be  reserved  or  taken  above  the  rate  of 
5/.  in  the  100/.  shall  be  utterly  void.''  Then  is  this  a  con- 
tract whereby  more  than  5/.  per  cent,  is  reserved  ?  If  it  re- 
serves 5L  per  cent,  only,  in  the  first  instance,  with  any  col- 
lateral security  for  or  chance  of  profit  beyond  that  amount, 
it  does  reserve  more  than  the  legal  interest  If  the  option 
here  had  been  reserved  to  the  borrower,  that  would  have 
been  both  fair  and  legal ;  but  being  reserved  to  the  lender, 
and  there  being  two  contracts  out  of  which  he  is  to  chuse, 
he  is  bound  to  make  his  election  in  the  first  instance.  If  this 
is  to  be  considered  a  loan  of  stock,  then  the  lender  is  to 
have  the  dividends  during  the  year,  and  his  stock  replaced 
at  the  end  of  it.  That  would  be  purely  a  stock  transaction, 
and  might  be  beneficial  to  the  borrower,  because  in  the  course 
of  the  year  the  price  of  stocks  might  fall.  If  it  is  to  be  con- 
ndered  as  a  loan  of  money,  then  the  lender  is  to  have  51.  per 
cent  interest  during  the  year,  and  his  principal  repaid  at  the 
end  of  it.  Either  of  those,  singly,  and  independently,  would 
be  a  legal  contract.  But  if  the  lender  is  to  chuse  at  the 
end  of  the  year  which  of  the  two  he  will  adopt,  the  whole 
transaction  becomes  illegal,  because  he  reserves  to  himself 
the  chance  of  a  benefit  beyond  the  dividend  in  the  one  case, 
and  the  5L  per  cent,  in  the  other;  for  if  the  price  of  stocks 
should  hll,  he  will  elect  to  be  paid  in  money,  if  it  should 
rise,  to  be  paid  in  stock.  Then  look  at  the  facts  of  this 
case.  The  loan  in  the  first  instance  is  of  223/.  in  money> 
to  secure  the  repayment  of  which  the  lender  takes  a  bond. 
In  addition  to  that  he  takes  an  agreement  from  the  borrower 
to  replace  so  much  stock  in  his  name  "  upon  request,"  and 
a9  she  could  not  replace  that  stock  till  he  requested  her  so 
to  do,  be  had  the  option  which  security  he  would  rely  upon. 
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'    18M.       die  bondi  or  the  i^reement,  accordiDg  as  be  found  the 

or  the  other  most  advantageous.    Upon  general  principles, 
therefore,  this  seems  to  me  to  be  an  usurious  contract,  and 
Wbigbt.     I  also  think  that  the  case  of  Barnard  ▼.  Young  is  a  direct 
authority  for  so  holding. 

HoLROYD^  J. — This  was  evidently  an  usurious  bargain 
in  its  inception,  and  where  a  contract  is  originally  tainted 
with  usury,  it  cannot  be  purged  by  any  subsequent  act 
of  the  parties.  The  principles  laid  down  in  Barnard  \. 
Youfigappew  to  me  unanswerable  in  themselves,  and  strictly 
applicable  to  the  present  case.  The  only  shade  of  distinc- 
tion between  the  two,  is,  that  here  there  are  two  contracts  ; 
but  Roberts  v.  Trenayne  is  a  decisive  authority  for  saying 
that  such  a  distinction  is  immaterial.  This  may  be  a  case  of 
hardship,  but  I  think  it  is  a  case  clearly  within  the  statute. 

Little  DALE,  J. — I  am  of  the  same  opinion.  The  two 
contracts  here  in  fact  constituted  but  one  transactioB.  In 
one  point  of  view  this  is  a  plainer  case  of  usury  than  that  of 
Barnard  v.  Young,  for  in  that  diere  was  no  express  Btip«- 
lation  for  more  than  legal  interest ;  the  Court  held  that  the 
Preservation  of  the  chance  of  it  was  usurious  :  here  there  was 
an  absolute  certainty  that  by  means  of  one  or  other  of  the 
securities  taken,  more  than  5/.  per  cent,  would  be  obtained. 

Judgment  of  nonsuit. 


Barford,  Administrator  of  Nathaniel  Pitts,  v.  Vin* 
CENT  Stuckey.      (In  error) 

By  an  anauity  ThIS  was  a  writ  of  error  from  the  Common  Pleas.  The 
deed  recitmg     -,.  .,,  -iii, 

that  Chad  declaration  was  m  debt  upon  an  annuity  deed  dated  11th 
devised  lands 

to  A.  and  JB.  in  settlement,  with  remainder  over  to  JD.  in  defaalt  of  their  issoe  male, 
A.  and  JB.  in  regard  that  C.  had  made  no  other  provision  for  D.,  and  in  consideration 
of  their  esteem  for  him,  agreed  with  D.  his  executors  and  administrators,  to  pay  him 
an  annuihr  of  500/.  for  21  years,  if  they  or  the  survivor  of  them  should  so  long  live  ;  and 
in  case  or  the  death  of  D.  during  the  term,  to  his  child  or  cluldren  (if  any),  in  such 

proportion 
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Majff  1810,  made  between  one  Bamaby  JohnBartltttvoA 
defendant  of  the  one  part,  and  Nathaniel  Pitts,  (the  intes- 
tate,) of  the  other  part,  and  reciting  that  one  John  Stuckey, 
deceased,  had  by  his  will  devised  to  certain  trustees  therein 
named,  and  their  heirs,  certain  lands,  and  hereditaments 
therein  described,  to  hold,  first,  to  the  use  of  JB.  J.  BartUtt 
and  bis  assigns  for  life,  remainder  to  his  first  and  other  sons, 
&c ;  and  in  default  of  issue  male  of  B.J,  Bartlett,  remainder 
to  the  use  of  Vincent  Stuckey  and  his  assigns  for  life,  re- 
mainder to  bis  first  and  other  sons ;  and  in  default  of  bsue 
male  of  V.  Stuckey,  remainder  to  the  use  of  jY.  PtY^s(the  in- 
testate) and  his  assigns  for  life,  with  various  other  remainders 
over ;  that  J.  Stuckey  (the  testator)  by  his  will  had  devised 
to  the  aaid  trustees  cert9in  other  lands  and  hereditaments 
tberun  also  described,  to  hold  to  them  and  their  heirs,  to  the 
use  of  F.  Stuckey  and  his  assigns  for  life,  remainder  to  the 
use  of  his  first  and  other  sons ;  and  in  default  of  issue  male  of 
F.  Stuckey,  reoM&inder  to  the  use  of  B.  J.  Bartlett  and  his  as- 
signs for  life ;  remainder  to  the  use  of  his  first  and  other  soni, 
and  in  default  of  issue  male  of  JB.  J.  Bartlett,  remainder  to^ 
N.  Pitts  and  his  assigns,  with  various  other  remainders  over ; 
that  in  regard  that  the  said  John  Stuckey  did  not  in  and  by 
his  said  will  make  any  further  or  other  provision  for  the  said 
N,  Pitts,  and  in  consideration  of  the  great  regard  and  esteem 
which  the  said  jB.  J.  Bartlett  and  F.  Stuckey  bore  towards 
the  said  N.  Pitts,  they  had  agreed  to  grant  him  an  annuity  of 
500/.  per  annum,  for  the  term  of  21  years,  in  case  they  or  the 
survivor  of  t^em  should  so  long  live,  and  be  in  actual  posses- 
sion of  the  said  settled  hereditaments,  to  commence  firom  the 


proportion  as  he  shoald  appoint,  and  in  default  of  such  appointment,  to  all  his  children 
e^aaJly;  and  if  he  should  leave  no  child,  to  his  wife,  as  long  as  she  shoald  continue  his 
widow.  jD.  af;reed  with  A.  and  D.,  their  executors  and  administrators,  that  in  case  he 
or  his  heirs  should  come  into  possession  of  the  lands  under  the  will  of  C,  then.  D» 
bis  heirs,  executors,  or  administrators,  would  repay  to  A,  and  B,  or  the  survivor  of  them, 
tbeir  and  bis  execators  or  administrators,  all  sums  of  monev  received  by  him,  his  chil- 
dren, or  wife,  for  or  on  account  of  the  annuity.  D.,  his  wife,  and  onl^  child,  all  died 
^riog  the  term  : — ^Held,  in  debt  by  the  administrator  of  JD.  and  his  ohtld,  that  the  deed 
was  not  an  absolute  grant  of  an  annuity  for  21  years,  but  was  determinable  by  the 

death  of  D.  his  child,  and  wife,  ^nd  therefore  that  tne  plaintiff  coald  not  recover  the 

$frean  of  the  annuity  in  respect  of  either  of  hb  in  testates. 


Barford 
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25th  of  March  then  last  past,  to  be  paid. half  yearly ;  and  in 
case  of  the  death  of  the  said  N.  'Pitts  before  the  expirationof  the 
said  term  of  2\  years,  they,  thegrantors,  agreed  that  they,  or- 
the  survivor  of  them,  would  pay  the  said  annuity  (in  certain 
.  proportions  respectively)  for  the  term  aforesaid,  subject  as 
aforesaid,  to  and  for  the  use  and  benefit  of  the  child  and 
children  of  N.  Pitts  (if  any),  in  such  proportion  as  he,  N.  • 
Pitts,  should  by  deed  or  wilf  appoint;  and  in  default  of  ap- 
pointment, for  the  benefit  of  all  his  children  equally ;   but 
in'  case  there  should  be  no  child  of  N.  Pitts  living  at  the 
time  of  his  decease,  happening  within  the  said  term,  then 
the  said  annuity  was  to  be  paid  in  like  manner  for  the  then 
remainder  of  the  said  term  of  21  years,  in  case  the  grantors,- 
or  the  survivor  of  them,  should  be  then  living,  unto  his  then 
wife,  for  and  during  such  period  only  of  the  said  term  as  she 
should  continue  his  widow ;  but  in  case  N.  Pitts  or  his 
heirs  should  at  any  time  during  the  said  term  come  into  the 
possession  of  the  said  manors,  messuages,  farms,  lands,  and 
hereditaments,  under  the  limitations  in  the  will  of  J.  Stuckey 
expressed,  or  should  otherwise  by  operation  of  law  obtain  or 
get  into  the  possession  of  the  hereditaments  and  premises  by 
the  will  of  J.  Stuckey  devised,  then  the  said  annuity  was  to  - 
cease  and  be  utterly  void ;  and  then,  in  either  of  such  cases, 
N.  Pitt^  his  heirs,  executors,  or  administrators,  were  to  repay 
to  the  grantors  respectively,  and  to  the  survivor  of  them, 
their  and  his  executors  and  administrators,  in  the  propor> 
tions  before  mentioned,  all  sums  of  money  by  him  N.  Pitts, 
his  children,  or  wife,  received  for  and  on  account  of  the  said 
annuity ;  covenant  by  the  grantors  severally  and  respectively 
to  and  with  N.  Pitts,  his  executors  and  administrators,  to 
pay,  during  the  said  term  of  21  years,  to  commence  as 
aforesaid,  if  they  should  so  long  live,  to  N.  Pitts,  or  in  case 
of  his  death  within  the  said  term,  then  to  or  for  the  use  of 
his  child  or  children,  if  any,  but  if  not,  then  to  his  then 
present  wife,  in  case  she  should  remain  his  widow,  an  an- 
nuity of  500/.  half  yearly,  in  the  proportions  before  men- 
tioned, without  any  deduction,  &c. ;  covenfint  by  N.  Pitts, 
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that  in  case  he  or  his  heirs  should  at  any  time  during  the 
said  term  come  into  the  possession  of  the  said  manors,  8u:. 
under  th6  limilations  in  the  will  of  John  Stuckey  expressed, 
he,  Nathaniel  Pitis,  his  heirs,  executors  and  adminis- 
trators, should  pay  to  the  executors  and  administrators 
of  the  grantors,  or  the  survivor  of  them,  all  sums  of 
money  received  by  him,  his  said  children,  or  wife,  for  or  on 
account  of  the  said  annuity.  Averments,  that  Pitts  died 
during  the  tenh  without  making  any  will  or  appointment ; 
that  at  the  time  of  his  death  Martha  Elizabeth  Pitts  was 
his  only  child ;  that  she  died  during  the  term  on  1st  No^ 
remember,  1818,  intestate;  that  administration  of  her  es- 
tate and  effects  was  granted  to  plaintiff  on  ]5th  November, 
1818;  that  the  wife  of  Pitts  died  in  his  lifetime;  and  that 
administration  of  the  estate  and  effects  of  Pitts  was  granted 
to  plaintiff  on  2drd  December,  1820;  breach,  that  defendant 
hath  not  paid  his  proportion  of  the  said  annuity  to  plaintiff 
since  the  decease  of  Pitts,  nor  to  or  for  the  use  of  any 
party  whatsoever.  Demurrer  to  the  declaration,  craving 
oyer  of  and  setting  out  the  deed.  Joinder  in  demurrer. 
Judgment  for  the  defendant  in  the  Court  below  (a).  Ge- 
neral assignment  of  error  in  the  common  form. 

Tindal,  for  the  plaintiff.  The  judgment  of  the  Court 
below  must  be  reversed.  The  question  for  decision  de-  * 
pends  entirely  upon  the  construction  of  the  deed,  and  is 
shortly  whether  that  deed  is  a  grant  of  an  annuity  to  Pitts, 
and  his  legal  representatives,  for  21  years,  absolutely ;  or  to 
Pitts  for  21  years,  if  he  should  so  long  live,  and>  in  case  of 
his  death,  to  his  widow  and  children,  for  such  residue  of 
dut  term  only  as  they  should  survive  him.  The  Court 
below  have  put  the  latter  construction  upon  the  deed,  but 
in  that  view  of  it  they  are  clearly  mistaken.  By  the  terms 
of  John  StUckey^s  will,  Pitts,  the  intestate,  could  take  no 
mterest  in  his  estates  till  after  the  preceding  interests  of 

(a)  Vide  5  J.  B.  Moore,  3d.    2  Brod.  and  Bingi  333.  S.  C.   8  J.  R 
Moorac  1  Biog.  S35.  S.  C. 
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Bartleit  and  the  defendant  had  ceased;  to  auppiy  that  de*' 
ficiency  the  annuity  was  granted,  and  by  the  language  of 
the  recital  was  clearly  meant  to  be  an  aonuity  for  21  years 
absolutely;  though  in  the  subsequent  parts  of  the  deed, 
certain  special  arrangements  are  made  in  case  of  the  deadi 
of  PiUs  during  the  t^rm.  This  deed,  like  all  others  of  a 
similar  nature,  must  be  construed  strictly  according  to  its 
language,  and  most  against  the  covenantor*  It  will  be  said 
that  there  is  apparent  upon  the  face  of  die  deed  an  intentioD 
of  the  covenantors  that  the  annuity  should  cease  upon  the 
death  of  Pitts,  his  wife^  and  bis  children ;  but  such  a  deed 
cannot,  like  a  will,  be  construed  according  to  intention,  it 
must  be  construed  strictly  according  to  its  language.  Lord 
Cbolmondeley  v,  Clinion(a).  It  begins  with  an  absolute 
agreement  to  grant  an  annuity  for  21  years,  if  the  grantors 
shall  so  long  live,  and  unless  there  are  subsequent  express 
words  qualifying  that  agreement,  that  must  operate  as  a 
grant  of  an  annuity  for  21  years*  It  goes  on  to  provide 
that  in  case  of  the  death  of  the  original  grantee,  the  an- 
nuity shall  go,  first  to  his  child  or  children,  and  then  to  his 
widow,  him  surviving;  but  there  are  no  words  which  ex- 
pressly shorten  the  term  to  any  thing  less  than  21  years,  in 
either  of  those  cases*  It  then  provides,  that  if  the  grantee, 
or  his  heirs,  shall  ever  come  into  possession  of  the  estate, 
the  annuity  shall  cease;  so  that  the  grantors  perfectly  well 
knew  how  to  introduce  a  clause  of  cesser  when  they 
thought  it  needful,  as  they  had  before  introduced  a  clause, 
of  condition ;  and  the  inference,  therefore,  is,  that  no  cesser 
was  intended  except  where  it  is  directly  expressed.  [Ho/- 
roydf  J.  In  what  part  of  the  deed  is  there  an  absolute 
grant  of  the  minuity  for  21  years?  There  is  a  recital  of 
an  agreement  to  grant  such  an  annuity,  and  a  covenant  to 
pay  it  under  cert^n  conditions  and  in  certain  modes ;  but 
they  do  not  constitute  an  absolute  grant  for  the  whole  term.] 
Coupled  together,  and  read  with  reference  one  to  the  other, 
they  will  constitute  an  absolute  grant.      [JAttledale,  J. 

(a)  2  B.  and  A.  625i 
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There  b  not  eren  an  agreement  for  an  aI>BoIute  grant  for  21 
jears. — Bayltif  J.  The  object  of  the  grantors  was  to  pro- 
rkfe  a  maintenance  for  Piitt^  his  widow,  and  children. 
Surely  when  diey  had  all  died,  the  grant  ceased  with  its 
object.  The  rule  of  construction  of  deeds  as  laid  down  in 
Sheppar^s  Tonchrtone  (a)  certainly  is,  ''  that  all  the  words 
of  the  deed  hi  construction  be  taken  most  strongly  against 
him  that  doth  speak  them,  and  most  in  advantage  of  the 
other  party.  But,''  it  is  added,  **  this  is  to  be  understood 
with  this  limitation,  that  no  wrong  be  thereby  done,  for  it 
is  a  maxifli  in  law,  quod  legis  constnictio  non  facit  in« 
juriam." — Jbbatt,  C.  J.  Suppose  Pitis  had  died  leaving 
a  widow,  and  no  child ;  she  would  dearly  have  been  en- 
titled to  the  annuity  while  she  remained  sole.  But  suppose 
she  had  married,  would  the  annuity  then  have  been  payable 
to  the  administrator  of  PUts,  her  first  huaband?]  The 
present  argument  certainly  must  go  the  length  of  con- 
laiding  that  it  would.  This  is  a  question  of  the  grantor's 
intention,  but  it  is  a  wholesome  and  established  rule  that 
the  words  to  defeat  a  grant  must  be  equally  strong  as  the 
words  to  confirm  it,  or  they  cannot  operate  against  the 
grantee.  The  plaintifi*,  however,  is  administrator  of  the 
daughter  of  PiHs,  as  well  as  of  Pitts  himself,  and,  diere- 
fofe,  is  clearly  entitled  to  something.  lAUH)it,  C  J. 
Does  the  declaration  aver  that  any  part  of  the  annuity 
became  due  during  the  daughter's  life  f]  There  certainly 
is  no  such  averment,  but  that  does  not  seem  material;  and 
if  it  was,  it  should  have  been  made  the  subject  of  a  speciid 
demurrer. 

Ptak$y  Seijt.  contri.  Nothing  requiring  comment  arises 
upon  die  second  point,  because  the  declaration  contains 
no  allegation  that  the  annuity  was  in  arrear  during  the 
daughter's  life;  therefore,, as  her  administrator  the  plaintiff 
cannot  have  any  daim.  Then,  as  to  the  first  point,  the 
construction  of  the  deed,  the  Court  must  look  at  the  deed 

(a)  64.  *p.  88.  £t  vide  id.  n.  (8).  id.  tbi.  n.  (t). 
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as  a  whole,  and  so  cof^strue  it  as  to  give  effect  to  all  its 
intents.  The  words  in  a  grant  are  certamly  to  be  takea 
most  strongly  against  the  grantor,  where  there  is  any  am- 
biguity; but  here  there  id* none,  and,  therefore,  that  rule 
does  not  apply.  What  is  the  plain  intention  of  the  gran- 
tors, as  it  is  to  be  collected  from  the  whole  of  the  deed  ? 
It  is  a  mere  act  of  benevolence  and  generosity  by  the  gran- 
tors; a  perfectly  voluntary  deed;  the  object  and  motive  of 
which  was  to  make  a  provision  for  Pilts  and  the  different 
members  of  his  family  during  their  lives,  with  the  pl^in 
intention  not  to  make  the  annuity  a  grant  to  himself  ab- 
solutely, in  which  case  he  might  have  sold  or  transferred  it, 
or  squandered  it  away,  to  the  injury  of  his  family,  and  in 
defeat  of  the  object  of  the  grantors.  But  the  concluding 
covenant  by  Pitts  at  once  disposes  of  this  point  and  of 
the  whole  case,  for  he  covenants  not  simply  to  repay  the 
money  he  himself  may  have  received,  but  also  for  the  re- 
payment of  that  which  his  widow  or  children  might  receive. 
[Here  the  Court  stopt  him.] 


Abbott,  C.  J. — I  entertain  no  doubt  as  to  the  true 
construction  of  this  deed.  This  is  the  case  of  a  voluntary 
grant  of  an  annuity,  founded  upon  the  devise  in  the  will  of 
Mr.  John  Stuckey,  as  recited  in  the  deed;  and  it  is  argued 
that  it  is  an  absolute  grant  of  the  annuity  for  21  years  at  all 
events.  But  I  think  the  words  which  follow  the  grant  to 
Pitts,  *^  and  in  case  of  the  death  of  the  said  N.  Pitts"  Sic. 
have  precisely  the  same  import,  and  impose  the  same 
qualification  upon  that  grant,  as  if  it  had  contained  the 
words  ''  if  he  shall  so  long  live/'  in  the  first  instance;  for 
they  provide  for  a  different  course  of  payment  in  case  of 
his  death.  Without  relying,  therefore,  on  the  covenant  for 
repayment  at  the  end  of  the  deed,  I  think  that  upon  the 
fair  construction  of  the  words  of  the  grant  itself,  the  grant 
to  Pitts  was  for  his  life  only,  and  consequently  that  no  ac- 
tion will  lie  by  his  administrator  to  recover  the  arrears  of  the 
annmty  since  his  decease.    At  the  same  time,  the  words  of 
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that  covenant  strongly  tend  to  shew  the  object  and  btention 
t>f  the  grantors,  which  clearly  was,  to  provide  for  him  and 
his  family  during  thw  lites,  but  during  their  lives  only, 
and  the  construction  which  I  have  put  upon  the  deed  is 
perfectly  consistent  with  that  object  and  intention.  The 
judgment  of  the  Court  below  must,  therefore,  be  aflirmed. 

Batlbt,  J.-*I  think  the  judgment  of  the  Court  of 
Common  IHeas  was  right.  Looking  at  the  language  of  the 
deed,- 1  am  satisfied  the  grantors  intended  that  the  annuity 
should  cease  if  the  original  grantee  died  without  wife  or 
child,  or  whenever  his  survivmg  child  or  wife  should  cease 
to  eiist,  their  only  object  being  to  provide  for  those  par- 
ticular persons  during  their  lives.  The  occasional  use,  and 
disuse,  of  the  words,  ^'executors  and  administrators,!' 
strongly  confirms  this  view  of  the  case.  The  covenant  to 
pay  the  annuity  is  with  PittSf  hh  executors  and  administra^ 
tors,  and  there  those  words  are  properly  and  studiously 
introduced  ;  because,  if  there  were  any  arrears  at  the  time 
when  Pitis  died,  they  might  then  be  recovered  by  his  ex- 
ecutors or  administrators.  But  the  payment  is  to  Pitts 
only,  not  his  executors  or  administrators,  but  to  him,  or  in 
case  of  his  death,  to  his  widow,  or  child :  there  is  no  other 
limitation  whatever.  Then  in  the  stipulation  for  repayment 
by  Pitts,  the  words  *^  bis  heirs,  executors  or  administrators,'' 
are  added,  but  it  contains  no  words  having  any  reference  to 
previous  payments  of  the  annuity  to  the  executors  or  ad- 
ministrators, either  of  Pitts,  or  his  child,  or  his  widow.  I 
am,  therefore,  of  opinion,  that  the  annuity  was  confined  to 
the  life  of  Pitts,  as  the  original  grantee;  and,  therefore, 
that  his  legal  representative,  the  present  plaintiff,  has  no 
right  to  maintain  this  action. 

HoLROTD,  J. — I  think  nothmg  more  was  granted,  or 
meant  to  be  granted  by  this  deed,  than  an  annuity  to  Pitts, 
for  his  life,  or  for  21  years,  determinable  on  the  deaths  of 
himself,  his  widow  and  children :  and  that  the'  deed  must 
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be  constmed  the  same  as  if  the  words  ''if  he  should  H 
long  live,"  had  formed  part  of  the  grant  to  Pitts.  The  per- 
sons intended  to  be  benefited  are  specifically  and  pardciflarljr 
namedy  and  no  mention  is  made  of  the  esecutors  or  ad- 
ministrators of  any  of  them*  The  intention  of  the  grantors, 
therefore,  cleariy  was,  that  the  annoity  should  not  extend  to 
their  legal  representatives,  and  the  law  cannot  in  the  £eice  of 
such  an  intention  imply  that  it  is  so  to  extend. 

LiiTLBDALE,  J. — There  is  no  doubt  that  if  an  annuity 
or  a  lease  for  %\  years  be  granted  to  a  man,  it  will  go  to  his 
executors,  if  there  is  no  special  limitation  to  the  contraryi. 
Here  diere  is  a  special  Imutation  of  the  annuity  to  Pitts 
and  hb  chidren,  and  his  widow,  for  their  Kva ;  the  grants 
therefore,  b  not  an  absolute  but  a  personal  and  condition^ 
grant,  studiously  taken  out  of  the  general  course,  and  clearly 
exempt  firom  the  operation  of  the  genend  rule.  This  action^ 
therefore,  is  not  maintainable. 

Judgment  affirmed. 


BiTSHBT  and  another.  Executors  of  John  Bushby,  de- 
ceased, V.  J.  M.  Dixon,  Heir  of  J.  M.  Dixon,  deceased. 

A.  died  seised  xHIS  was  an  action  of  debt  on  a  bond  bearing  date  12th 

feeslmpl^      November,  1795,  executed   by  John    Milbourn   Dixon, 

which  were  at  deceased,  and  Lucy  Dixon,  deceased,  to  John  Bushby, 

the  possession  deceased,  in  the  penal  sum  of  360/.  conditioned  for  the 

of  a  teoant      payment  of  180/.  with  interest  at  42  per  cent,  on  the  12th 

irom  veer  to 

Tear,  and  by     November,  119^.    Pleas,  1.  Non  est  factum.  2.  Payment 

T^tbon  to  ^^  ^^^  ^*y  mentioned  in  the  condition.  3,  Payment  after 

B.  leaving  C.  the  day  mentioned  in  the  condition,  and  before  exhibiting 
law.  ^C.^died  pl^ii^tiffs'  bill,  to  wit,  on  8cc.  at  8cc.  and  4.  Actio  non,  be- 
without  ever 

hating  received  any  esplees  or  ever  having  made  any  entry.  D.  his  son  and  heir  at 
iaw^  recovered  the  lands  in  ejecimeiiC,  oa  the  ground  that  they  did  not  pass  by  the 
devise  from  A.  to  B.:— Held,  that  the  estate  was  assets  in  D/s  hands  b^  descent  froati 
his  father,  and  ttabte  to  the  payment  of  a  bead  given  by  his  father  fin  bis  lifetime. 
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CMiie,  be  the  said  d«liendaiit  hiab  not^  nor,  at  the  time  of  the 
exhibidng  the  bill  of  the  said  plaintiffs^  in  this  behalf^  nor 
ait  anj  time  before  or  since  had  be»  any  lands^  tenements,  or 
hereditaments^  by  descent  from  the  said  John  Milbaurn 
DixoHy  in  fee  simple,  and  this^  8(c<  wherefore  he  prays  judg- 
nea*  if  the  said  defendant  as  heir  of  Ihe  said  J.  M.  D. 
deceased,  ooght  to  be  charged  with  the  said  debt  by  virtue 
of  the  said  writing  obligatory.  The  issues  on  the  fir^t, 
second  and  third  pleas  were  found  for  the  plaintiff.  To  the 
foorth  plea  the  plaintiff  replied,  that  the  defendant  hath,  and 
at  the  time  of  exhibiting  the  bill  of  said  pluotiffs  in  this 
behalf  had,  suflkient  lands,  tenements,  and  hereditaments 
by  descent  from  the  said  J,  M.  Dixon  in  fee  simple,  where- 
with the  said  defendant  could  and  might,  and  ought  to  have 
satisfied  the  said  debt  above  demanded.  At  the  trial  before 
Holwyd,  J.  at  the  Cumberland  Summer  Assizes,  1893,  the 
joiy  foand  their  verdict  for  the  plaintiffs  on  the  fourth  idso^ 
subject  to  the  opinion  of  the  Court  on  the  loUowing  case. 

iMcy  Dixon,  the  obligor  of  the  bond,  at  the  time  of 
making  her  will,  and  also  of  her  death,  as  hereinafter  mei^ 
tioned,  was  seised  in  fee  of  the  adjoining  tenements  of  Cat" 
kmdjf  and  Simeont  Onset,  being  both  of  freehold  tenure^ 
and  situate  in  the  parish  of  Kirk  Jndrews  upon  Eekp  in  the 
county  of  Cumberland,  and  by  faer  will  duly  executed,  de«> 
vised  her  messuage  or  tenement  called  Catlowdy  to  her 
daughter  Ann^  the  wife  of  John  Milboum,  for  her  life^  with 
power  to  dispose  thereof  by  will*  Luey  Dixon  died  to 
seised  on  the  15th  June,  1797«  At  the  time  of  making  her 
will,  and  also  of  her  death,  both  Catlowdy  and  Simedns 
Omei  were  occupied  as  one  farm,  being  in  the  possession 
of  the  same  person,  as  tenant  ffom  year  to  year  of  the 
whole,  under  one  rent,  which  person  continued  in  possession 
as  tenant  until  the  year  1807-  From  the  time  of  the  death 
of  Lucy  Dixon,  Ann  Milboum  and  John  Milboum,  her 
husband^  contending  that  Simeons  Omei  passed  by  this  de- 
vis^  received  the  rents  of  both  estates  during  her  life.  Jnn 
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Milboum  died  in  1801,  and  after  her  death  her  husband 
John  Milboum  received  the  rents  and  profits  both  of  Cat- 
lowdy  and  Simeons  Onset,  as  tenant  by  the  courtesy,  until 
his  death,  which  took  place  in  June,  1815.    In  1807  the 
said  John  Milboum  granted  a  lease  of  the  two  tenements 
to  John  Forsier  and  Jdam  Forster  for  nine  years,  under 
which  the  lessees  held  the  possession,  and  pdM  the  rent  to 
John  Milboum  during  his  life.    The  last  rent  which  was 
paid  by  them  to  John  Milboum  was  at  Whitsuntide,. IS\5, 
and  then  due,  which  was  subsequently  to  the  death  of  John 
Milboum  Dixon,  the  other  obligor,  which  took  place  on  the 
27th  Jpril,  1815.    The  obligor,  John  Milboum  Dixon, 
was  the  heir  at  law  of  Lucy  Dixon,  and  he,  in  Hilary 
vacation,  1815,  served  a  declaration  in  ejectment  upon  the 
tenant  in  possession  of  Simeons  Onset,  claiming  it  as  heir  at 
law  of  Lucy  Dixon,  but  he  died  as  before  stated,  on  the 
27th  April,  1815,  and  no  farther  proceedings  took  place 
therein.    The  defendant  after  the  death  of  his  father  brought 
another  ejectment,  and  after  obtaining  a  judgment  by  de- 
fkvAt  recovered  the  possession  of  Simeons  Onset  in  Trinity 
vacation,  1815.    Afterwards  one  Isaac  Milboum,  the  son 
of  the  said  Jnn  Milboum,  brought  an  ejectment  for  the 
same  premises,  which  was  defended  by  J.  M.  Dixon,  the 
present  defendant,  upon  the  trial  of  which  a  verdict  was 
found  for  the  defendant,  and  a  rule  nisi  having  been  obtained 
to  set  aside  that  verdict,  the  Court  of .  King's  Bench  upon 
argument  discharged  the  rule,  being  of  opmion,  that  Simeons 
Onset  did  not  pass  either  by  the  will  of  Lucy  Dixon  or  Ann 
Milboum.    The  question  for  the  opinion  of  the  Court  is 
whether  the  present  defendant  took  Simeons  Onset  by  de- 
scent from  his  father.    If  the  Court  shall  be  of  opinion  that 
he  did,  the  verdict  to  stand;  otherwise,  a  nonsuit  to  be 
entered. 

Fatteson,  for  the  plaintiflPs.  The  question  in  this  case  is, 
whether  the  defendant's  frither  was  ever  actually  seised  of 
Simeons  Onset  so  as  to  make  that  estate  assets  in  the  defend- 
ant's hands,  and  render  him  liable  to  the  payment  of  the  bond 
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onwhich  the  action  is  brought.  It  must  be  admitted  according 
to  the  doctrine  in  Co  .Lit.  l\  b,  n.  3.  that  a  mere  seisin  in  law 
win  not  be  sufficient  for  that  purpose;  it  must  be  a  seisin 
infact*  If,  however,  the  defendant's  father  was  seised  in 
bet  but  for  a  single  moment,  that  will  entitle  the  plaintiff 
to  maintain  this  action.  It  is  stated  in  the  case  that  at  the 
time  of  Lucy  Dixon's  death,  the  estate  in  question  was  in 
the  possession  of  a  tenant  from  year  to  year.  From  this  it 
ia  clear  that  at  that  time  the  defendant's  fether  could  not  en- 
ter because  there  was  then  ao  outstanding  term;  but  there 
are  express  authorities  for  saying,  that  possession  by  tenant 
for  years  is  the  possession  of  him  who  is  entitled  to  the  free- 
hold. This  doctrine  is  laid  down  in  Co.  Lit.  15  a,  and  the 
same  rule  was  held  in  Brown's  case  (a)  with  respect  to 
copyholds,  where  it  was  held,  that  a  copyhold  tenement, 
held  by  a  lease  for  years  with  the  license  of  the  lord,  will 
make  a  possessio  fratris,  in  the  person  entitled  to  the  copy- 
hold in  fee.  Mr.  Hargrove,  in  his  note  82  to  Co^  Lit.  \5 
a,  refers  to  Jenkins's  Cents.  242,  as  an  authority  for  shewing 
Aat  the  entry  of  a  devisee  for  years  will  make  a  possessio 
fratris.  In  De  Grey  v.  Richardson  (6)  it  is  held  that  pos- 
session by  tenant  for  years  is  sufficient  to  give  actual  seisin 
to  a  feme  covert,  so  as  to  make  her  husband  tenant  by  the 
courtesy.  So  in  Goodtitle  v.  Newman  (c)  the  possession  of 
guardian  in  socage  was  held  to  be  the  possession  of  the 
heir.  In  Doe  v.  Wichelo  (d).  Lord  Kenyon,  in  pointing  out 
the  difference  between  freehold  and  chattel  leases  outstand- 
ing, observes,  'Mn  the  former  case,  unless  the  elder  brother 
afterwards  obtained  possession  by  the  receipt  of  rent  or 
other  acknowledgment,  the  descent  will  be  to  the'younger 
brother  of  the  half  blood,  in  preference  to  the  sister  of  the 
whole  blood;  but  in  the  case  of  a  chattel  lease  outstanding, 
the  possession  of  the  tenant  is  the  possession  of  the  land- 
lord, and  there  the  rule  of  possessio  fratris  attaches,"  and 

(a)  i  Rep.  81.  Moore,  125.  See  Vin.  Abr.  tit.  Descent.  [K]pl.34.S.C. 
{b)  S  Atk.  469.  See  Co.  Lit.  1S9  a.  (c)  3  Wils.  516. 

(d)  8  T.  R.  S19.  Vide  Dot  v.  Keen,  7  T.  R.  390. 
VOL.  v.  K 
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his  lordship  relied  upon  the  passages  in  Co,  Lit,  15  a,  and 
Jenk»  242.  If  then  these  authorities  shew,  as  they  clearly 
do,  that  the  possession  of  a  tenant  from  year  to  year  is  the 
possession  of  the  person  entitled  to  the  freehold,  it  follows 
that  the  defendant's  father  was  actually  seised  immediately 
on  the  death  of  Lucy  Dixon,  and  consequently  the  estate  in 
question  would  be  assets  in  the  defendants  hands,  as  his 
heir.  It  will,  however,  be  said,  on  the  other  side,  that  the 
subsequent  payment  of  rent  to  the  supposed  devisee  of 
Simeons  Onset  will  operate  as  an  abaten.ent  of  the  defend- 
ant's father.  But  such  a  consequence  does  not  follow. 
The  payment  of  rent  to  the  supposed  devisee  might,  per* 
haps,  be  considered  as  a  disseisin  of  J,  M,  Dixon,  but  not  an 
abatement.  The  tortious  receiving  of  rent  by  the  supposed 
devisee  subsequently  to  the  death  of  Lucy  Dixon  could  not 
operate  as  an  abatement.  An  abator  must  do  some  act  before 
entry  by  the  heir,  m  order  to  effect  an  abatement,  but  here 
no  act  could  be  done  to  effect  that  object,  because  the  land 
was  in  the  possession  of  a  tenant  for  years,  and  the  heir  was 
thereby  protected  against  an  abatement.  In  Co.  Lit,  it  is 
laid  doun  that  the  possession  of  a  tenant  for  years  protects 
the  heir  from  abatement.  [Bayley,  J.  Can  you  work  a  dis- 
seisin against  the  will  of  the  party  disseised,  unless  there  is 
an  actual  ouster?]  The  receipts  of  the  rents  and  profits 
might  perhaps  be  considered  as  an  actual  ouster,  until  1807, 
but  as  all  the  parties  here  acted  under  a  mistake,  and  not 
with  any  intention  of  working  a  disseisin,  it  can  hardly  be 
considered  that  J.  M.  Dixon  was  disseised,  still  less  abated. 
For  this  Litt.  sec.  396,  Williams  v.  Thomas  (a).  Doe  v^ 
Perkins  {b),  Jarret  v.  fVeare  (c),  and  Hall  v.  Doe  (d)v  are 
authorities.  It  follows  therefore  that  the  defendant's  father 
was  seised  in  fact  at  the  time  of  Lucy  Dixon's  death. 
The  defendant  himself  takes  Simeons  Onset  by  descent,  and. 
he  is  liable  to  discharge  this  bond  out  of  assets  thus  coming 
to  his  hands. 


(a)  n  East,  141. 
(c)  8  Price,  575. 


(b)  3  M.  and  S.  S71. 
(c^  Ante  vol.  i.  340. 
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'  Tindal,  contri.  Taking  tbe  whole  of  the  facts  found  in 
this  case  together,  it  cannot  be  held,  that  J.  M.  Dixon,  the 
obligor  of  this  bond,  had  such  a  seisin  of  the  estate  in  ques- 
tion, as  to  make  it  descendible  from  him  to  the  defendant. 
Lucy  Dixon,  the  person  last  seised,  died  in  1797^  and  her 
heir  at  law,  the  obligor,  died  in  1815.  It  is  also  admitted 
OD  both  sides,  that  J.  M.  Dix(m  never  had  an^  actual  en- 
joyment of  the  profits  of  the  estate  during  the  whole  of  his 
life.  The  case  on  the  contrary  finds  that  at  the  time  of  the 
death  of  Lucy  Dixon,  the  estate  in  question  was  in  the 
possession  of  a  tenant  fi*om  year  to  year  at  one  entire  rent, 
and  that  from  the  time  of  her  death,  her  daughter  Ann,  and 
John  Milboum  her  husband,  received  the  rents  until  1801, 
when  Ann  died,  and  that  John  Milboum  then  received  the 
rents  until  Whitsuntide,  1815,  claiming  to  hold  as  tenant  by 
the  courtesy.  Now  there  cannot  be  a  more  unequivocal  act 
tbin  that  to  shew  an  assertion  of  title,  because  unless  Ann 
MUboum  had  the  fee,  her  husband  could  not  be  tenant  by 
the  courtesy.  But  it  is  contended  on  the  other  side,  that 
notwithstanding  that  circumstance,  J.  M:  Dixon  (although 
he  died  on  the  27th  April  in  the  same  year)  was  still  seised 
'mfact,  so  as  to  give  the  estate  to  the  defendant  by  descent. 
The  authorities,  however,  cited  for  that  proposition,  are  in- 
sufficient for  the  purpose.  In  the  passage  cited  from  Co. 
Lit.  16  a.  Lord  Coke  speaks  of  the  son  "  dying  before  en« 
tiy  or  receipt  of  rent.''  Stoppmg  there,  it  is  clear  that 
what  was  passing  in  Lord  Coke's  mind  must  have  been, 
that  if  there  had  been  rent  due  or  rent  received  from  the 
tenant,  it  would  be  rent  due  to  the  eldest  son,  for  he  would 
not  have  made  that  distinction  of  "  dying  before  entry  or 
receipt  of  rent,"  unless  he  contemplated  the  possibility  of  a 
receipt  of  rent  by  the  son,  luroiving  at  that  time.  But  this 
is  Dot  a  case  falling  within  the  description  alluded  to  by 
Lord  Coke*  This  is  not  a  case  where  the  son  died  before 
the  rent  became  due,  nor  is  it  a  case  where  he  has  died  be-. 
ton  the  termination  of  the  term,  but  it  is  a  case  in  which 
be  has  outlived  the  term,  and  in  which  the  party  who  ha» 
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received  the  rents,  has  actually  denied  his  title.    It  is  an 
admitted  fact  here,  that  the  rent  was  received  by  another 
person,  who  claimed  title  to  receive  them  as  devisee,  under 
the  will  of  Lucy  Dixon,  and,  therefore,  it  is  not  a  case  like 
that  referred  to  by  Lord  Coke,  who  is  clearly  speaking  of  .a 
case  in  which  there  is  no  denial  of  title.     The  case  cited 
from  Jenkins's  Cent,  pi.  25,  p.  242,  for  the  position  that 
an  entry  by  a  devisee  may  be  considered  as  an  entry  for  the 
benefit  of  the  heir   at  law,  is   inapplicable  to  this  case, 
because  there  was  no  adverse  claim  of  title.  Goodtitle 
V.  NetiDman  is  also  irrelevant,  because  there  it  was  merely 
held,  that  an  actual  entry  by  a  guardian  in  socage,  was 
to  be  considered  for  the  benefit  of  the  daughter,  so  as  to 
give  her  an  actual  seisin  and  a  possessio  fratris.    It  must 
be  itiade  out  on  the  other  side,  that  a  person  who  is  kept 
out  of  possession  of  the  estate  by  an  agreement  between 
him  and  the  tenant,  during  his  whole  life,  has  still  the  free- 
hold in  him  in  fact.     Now  suppose  the  present  defendant 
had  claimed  the  lands  in  question  in  a  real  action,  as  heir 
^  of  his  father,  could  he  say  that  his  father  was  seised  by 
taking  the  esplees?    There  are  two  or  three  authorities  to 
shew  that  in  reason  and  good  sense,  this  is  a  conclusion  to 
which  the  Court  cannot  arrive.    According  to  the  definition 
given  in  Com.  Dig.  tit.  Abatement,  (A.  1.)  an  abatement  is 
where  a  person  dies  seised,  and  another  enters  without  right 
before  the  heir,  and  in  Co.  Lit.  277  a,  it  is  said  that  an 
abator  is  he  who  takes  away  the  freehold  in  law,  which  has 
descended  to  the  heir.     Now  this  is  clearly  an  abatement. 
Here  it  appears  that  the  daughter  of  Lucy  Dixon  had  en- 
tered and  received  the  rents,  having  claimed  to  hold  the 
freehold,  and  kept  the  heir  at  law  out  of  possession  during 
his  life.     Therefore,  this  case  comes  immediately  within 
the  proposition  laid  down  by  Lord  Coke.    Then  was  the 
receipt  of  rent  a  disseisin  i    Certainly  not.    Undoubtedly 
if  it  had  been  the  receipt  of  rent  by  a  wrong  doer  it  would 
not  operate  as  a  disseisin.     But  here  is  a  voluntary  payment 
without  coercion,  and  according  to  Roll.  Abr.  tit.  Disseisin 
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(C.)pl.  8,  aod  Bro.  Jbr,  tit  Disseisin,  pi.  96,  such  a  payment 
vould  operate  as  a  disseisin  at  the  election  of  the  party* 
But  assuming  this  not  to  be  a  disseisin  yet  it  is  clearly  an 
abatement.     It  must  be  admitted  that  if  the  obligor  of  thia 
bond,  being  heir  at  law  of  Lucy  Dixon,  had  received  the 
rent  so  as  to  be  in  the  actual  seisin  of  the  premises,  this 
would  operate  as  a  disseisin  of  the  heir  at  law.    But  that 
not  being  the  case,  then  the  position  m  Co.  Lit.  clearly 
shewa  that  the  estate  here  is  devested  out  of  the  defendant. 
The  Court  must  look  to  the  intention  of  the  parties  and  to 
the  real  state  of  the  facts  in  the  case.     Here  is  an  intention 
oa  the  part  of  the  testator  to  leave  the  estate  to  her  daugh« 
ter,  the  devisee.    There  is  an  intention  manifested  on  the 
part  of  the  devisee  to  claim  the  freehold.    She  receives  the 
rents  and  leaves  the  estate  to  another  person,  and  afterwards 
upon  her  husband's  death,  the  rents  are  received  by  the  lat- 
ter, and  during  his  life  the  heir  at  law  is  kept  out  of  the 
possession.    This  is  an  enjoyment  of  the  freehold  by  a 
person  who  had  a  right  to  enter  before  the  heir  at  law. 
Therefore   this   is  clearly  an  abatement,  for  there  is  no 
actual  disseisin  by  the  heir.     Qn  these  grounds  it  is  con- 
tended that  this  is  an  abatement,  and  that  there  is  no  actual 
seism  in  the  heir  at  law,  so  as  to  constitute  this  estate 
assets  in  the  defendant's  hands. 
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Abbott,  C.  J.  I  am  of  opinion  that  the  verdict  must 
be  entered  for  the  plaintiff.  It  is  clear  that  if  the  obligor 
was  ever  seised  in  filct,  although  but  for  a  very  short  time, 
the  defendant,  who  is  now  in  possession  of  the  land,  has  it 
by  descent  from  him,  and  the  length  of  time  during  which 
the  obligor  is  seised  is  immaterial.  It  is  equally  clear  that 
a  seisin  to  charge  the  defendant  as  heir  must  be  a  seisin 
in  fact,  and  not  one  merely  in  law.  What  entry  will 
make  a  possessio  fratris  so  as  to  charge  the  defendant  as 
heir  is  distinctly  laid  down  in  Co.  Lit.  \5  a,  where  it  is  said 
^'  If  the  father  maketh  a  lease  for  years,  and  the  lessee  en- 
tereth  and  dietb,  (i.  e.  the  father,)  the  eldest  son  dieth  during 
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the  term,  before  entry  or  receipt  of  rent^  the  younger  son  of 
the  half  blood  shall  not  uiherit,  but  the  sister;  because  the 
possession  of  the  lessee  for  years  is  the  possession  of  the 
eldest  son,  so  as  he  is  actually  seised  of  the  fee  simple,  and 
consequently  the  sister  of  the  ivhole  blood  is  to  be  heir/' 
Tlie  doctrine  there  laid  down  is,  that  inasmuch  as  the  heir 
cannot  by  law  make  an  actual  entry  upon  the  land,  and  if 
he  does  he  will  be  a  trespasser,  it  shall  not  be  necessary  for 
him  to  make  an  actual  entry,  but  if  he  dies  before  receipt 
of  rent,  his  sister  shall  be  heir,  for  he  is  in  that  case  seised 
in  deed.  That  goes  to  shew  that  the  possession  of  a  tenant 
for  years,  (and  a  tenant  from  year  to  year  is  to  be  considered 
a  lessee  for  years  for  this  purpose,)  being  a  rightful  posses- 
sion, and  such  as  the  heir  cannot  disturb,  is  to  be  considered 
in  law  as  the  possession  of  the  heir  himself,  so  as  tx>  con* 
stitute  a  seisin  in  fact.  Without  entering  into  the  question 
of  disseisin,  I  think,  on  the  authority  of  what  is  laid  down  in 
Co.  Lit.  that  the  obligor  in  this  case  was  for  a  time  seised 
in  fact,  and  consequently  the  defendant,  who  has  the  land  by 
descent  from  him,  is  chargeable  with  the  payment  of  this  bond. 


.  Bayley,  J. — The  justice  of  the  case  is  clearly  against 
the  defendant,  for  either  as  heir  of  Lucy  Dixon  or  of  his 
father  he  would  be  liable  to  pay  this  bond.  But  that  does 
not  entitle  us  to  give  judgment  against  him  unless'we  are 
satisfied  that  he  is  rightly  chargeable  in  the  character  of  heir 
of  J,  M.  Dixon*  To  make  him  heir  of  J.  M.  Dixon,  we 
must  be » satisfied  that  the  latter  had  a  seisin,  not  merely 
in  law,  but  in  fact.  At  the  time  when  Lucy  Dixon,  the 
ancestor,  died,  the  land  was  in  the  occupation  of  a  lessee, 
and  that  lessee,  immediately  on  the  death  of  the  tenant,  con- 
tinued in  the  possession  of  the  estate,  and  continued  to  take 
from  time  to  time  the  esplees,  and  it  seems  to  me  (though 
I  was  not  clear  upon  the  subject  when  the  point  came  first 
to  be  discussed)  that  the  taking  of  the  esplees  by  the  tenant 
in  possession  is  a  taking  for  the  person  who  is  seised  in  law 
of  the  freehold.     It  is  laid  down  in  Com.  Dig*  tit.  Descent^ 
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[D.]  thftt  if  land  be  let  on  lease  for  years,  the  possesflion  of 
the  lessee  is  the  posdession  of  the  heir.  Id  addition  to 
that  there  are  many  other  authorities  to  the  same  effect. 
But  in  RaiclijffVs  case  (a),  which  is  the  ca3e  of  two  brothers 
of  different  venters,  it  is  said, ''  if  the  elder  brother  enters 
and  by  his  own  act  hath  gained  the  actual  possession,  or  if 
the  lands  were  leased  for  years,  or  in  the  hands  of  a  guardian, 
and  the  lessee  or  guardian  possessed  the  land,  there  the 
possession  of  the  lessee  or  guardian  doth  vest  the  actual  fee 
Md  freehold  in  the  elder  brother.'*  It  is  true  that  where 
there  is  no  person  in  possession  at  the  death  of  the  ancestor, 
there  must  be  an  actual  possession  by  the  heir  at  law,  to 
give  him  seisin  in  deed ;  but  if  there  is  a  person  entitled  to 
the  actual  possession  in  the  character  of  tenant,  and  that 
person  remains  in  possession,  it  seems  to  me,  that  immedi- 
ately upon  the  death  of  the  ancestor  the  possession  of  the 
tenant  is  the  possession  of  the  heir  at  law,  and  that  the  heir 
is  as  much  at  that  time  in  possession  as  if  the  possession 
had  been  vacated,  and  he  had  immediately  entered  upon  it 
at  the  death  of  the  ancestor.  The  misconduct  of  the  tenant 
in  paying  the  rent  to  a  person  who  had  no  right  to  receive 
it,  or  the  misapprehension  of  the  heir  at  law  in  suffering  the 
rent  to  be  paid  to  a  person  who  had  no  title,  does  not  by 
relation  destroy  that  seisin  which  is  produced  in  the  heir  at 
law,  by  the  person  who  holds  in  the  character  of  lessee.  I 
am,  therefore,  of  opinion,  that  this  was  a  seisin  in  fact  by 
the  heir  at  law  of  J.  M.  Diron,  so  as  to  make  him  within 
the  words  of  the  replication,  the  person  taking  the  land  by 
descent  from  his  father,  so  as  to  make  him  liable  on  thb 
bond. 


HoLROYD,  J. — I  am  also  of  opinion  that  the  defend- 
ant is  liable  to  the  payment  6f  this  bond  as  heir  of  his 
father,  having  received  lands  from  him  in  consequence  of 
that,  which  amounts  to  a  seisin  in  fact,  in  construction 
of  law.  Lord  Coke  puts  the  two  cases  of  a  man  dying 
(a)  3  Rep.  42,  a. 
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seised,  when  he  is  himself  in  the  actual  possession  of  the 
land,  and  of  land  in  the  possession  of  a  tenant  for  years,  or 
from  year  to  year.  If  the  person  seised  is  in  possessicm 
himself,  the  freehold  descends  upon  his  heir,  and  the  latter, 
without  any  entry,  is  immediately  seised,  and  has  a  seisiu  in 
law,  though  not  a  seisin  in  fact.  In  Co.  Lit  277  a,  Lord 
Coke^  in  speaking  of  an  abator,  says,  ^*  Abate  is  both  an 
English  and  French  word,  and  signifieth,  in  its  proper  sense, 
to  diminish  or  take  away,  as  here  by  his  entering  he  dimi- 
nishes and  taketh  away  the  freehold,  in  law  descended  to 
the  heir."  So  that  if  a  man^die  seised  of  land  of  which  he 
himself  is  in  the  actual  possession,  if  the  heir  does  not  enter 
but  another  person  comes  in  and  does  that  act,  which  the 
heir  would  have  done,  that  would  be  an  abatement,  but  still 
the  heir  would  be  seised  in  law ;  and  therefore,  to  constitute 
a  disseisin,  there  must  be  a  disseisin  in  fact,  for  Lord  Coke 
again  says,  ^'  A  disseisin  is  a  wrongful  putting  ont  of  him 
that  is  actually  seised  of  a  freehold.  An  abatem.ent  is  when 
a  man  died  seised  of  an  estate  of  inheritance,  and  between 
the  death  and  the  entry  of  the  heir  an  estranger  doth  inter- 
pose himself  and  abate."  In  order  therefore  to  constitute 
a  disseisin,  there  must  be  a  disseisin  in  fact  by  actual  entry. 
Lord  Coke  {a)  again  says,  that  if  the  ancestor  leases  for 
years,  and  dies,  the  possession  of  the  lessee  for  years  maketh 
an  actual  freehold  in  the  eldest  son.  He  there  puts  the 
case  of  an  ancestor  dying  seised  of  lands  in  the  possession 
of  a  tenant  for  years,  on  a  different  footing  from  the  case 
where  he  dies  seised  and  there  is  no  tenant;  for  in  the 
former  the  ancestor  has  such  a  seisin  as  that  his  heir  caa 
claim  the  land  by  descent  from  him.  Suppose  the  obligor 
in  this  case  had  died,  it  is  clear,  according  to  what  Lord 
Coke  says,  that  there  was  such  a  seisin  as  would  have  given 
to  the  son  of  the  whole  blood,  instead  of  a  brother  of  the 
half  blood,  unless  there  is  a  difference  between  his  dying 
before  the  term  is  out,  instead  of  dying  afterwards.  I  think, 
in  point  of  law,  that  as  there  was  an  actual  seisin  in  J.  Ms 
(a)  Co.  Lit.  243  a. 


MICHAELMAS  1*EItM,  FIFTH  GEO.  IV. 

D«joi»|tfaat  seisin  is  not  defeated  by  his  neglecting  to  receive 
the  rents  and  profits,  or  by  the  refusal  of  the  tenant  to  pay 
him  the  rents  and  profits,  because  the  tenant  takes  under 
an  obligation  to  pay  him  of  whom  he  holds,  and  therefore  I 
think  the  lessee  cannot  say  that  he  received  the  esplees  for 
any-body  else  after  the  lessor's  death.  It  appears  to  me, 
therefore,  that  the  defendant  must  claim  the  land  in  question 
as  heir  at  law  to  his.  father,  and  not  by  descent  from  Lucy 
Dixon,  and  having  land  by  descent  in  that  right,  I  am  of 
opinion  that  there  was  such  a  seisin  in  fact  as  makes  him 
liable  to  the  payment  of  this  bond. 


LiTTLEDALE,  J. — I  am  also  of  opinion  that  the  plaintiffs 
in  this  case  are  entitled  to  recover.  If  the  obligor  was  once 
seised  or  the  seisin  once  attached  in  fact,  then,  I  apprehend, 
the  present  defendant  takes  the  land  by  descent  from  his 
father.  The  moment  Lucy  Dixon  died,  the  defendant's 
father  became  seised  in  point  of  fact,  and  not  in  point 
of  law.  It  is  true  that  at  that  time,  the  land  was  on 
lease,  but  a  possession  by  a  tenant  for  years  is  the  pos- 
session of  the  person  who  is  entitled  to  the  freehold.  In 
the  old  entries  of  pleadings  in  real  actions,  no  notice  is  ever 
taken  of  a  tenant  for  years.  In  claiming  a  real  estate  by 
descent,  it  is  never  noticed  that  the  party  claims  the  land 
subject  to  a  lease  for  years,  because  a  lease  for  years  is  never 
considered  as  in  any  way  deserving  notice.  In  former 
times  the  lessee  would  have  been  considered  as  acting  in 
the  character  of  agent,  bailiff  or  servant,  of  the  person  enti^ 
tied  to  the  freehold,  and  as  receiving  the  rents  and  profits  for 
his  benefit.  It  is  said  here,  that  the  fact  of  the  rent  being 
paid  to  a  third  person  makes  a  difference ;  but  I  do  not 
agree  in  that,  because  the  payment  of  rent  is  merely  a  mat- 
ter arising  from  the  contract  between  the  lessor  and  the 
lessee.  The  payment  of  rent  is  not  necessary  to  shew  that 
the  person  entered,  upon  the  land.  He  may  enter  merely 
to  see  if  any  waste  has  been  committed,  or  for  other  colla- 
teral purposes,  but  the  payment  of  rent  to  a  third  person 
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only  goes  to  shew,  that  the  relation  of  landlord  and  tenant 
continues  between  the  lessor  and  the  lessee.  I  think  the 
possession  of  the  lessee,  though  no  rent  was  paid  to  the 
obligor,  is  a  seisin  in  fact  in  the  heir,  for  at  the  moment  of 
hncy  Dijcott'9  death,  the  possession  of  the  lessee  was  the 
possession  of  her  heir.  He  was  at  that  time  seised  in  point 
of  fact,  and  if  once  seised,  it  does  not  signify  whether  he 
was  afterwards  disseised  or  not.  Then,  having  been  once 
seised,  he  had  such  an  interest  as  to  enable  his  eldest  son 
\o  take  by  descent. 

Judgment  for  the  plaintiff. 


X  B.andC. 
being  in  part- 
nership as 
bankers,  A. 
advanced 
money  to  the 
bank  by  sales 
of  stock,  and 


Parker  v.  Ramsbottom  and  others. 

IN  this  case  the  Lord  Chancellor  had  directed  a  feigned 
issue,  to  try  two  questions  ;  first,  whether  the  plaintiff  was 
by  law  entitled  to  prove  any  and  what  debt  under  a  commis- 
sion of  bankrupt,  dated  29th  March,  1 8 1 9>  awarded  against 
Edward  Pen/old,  John  Springettj  and  William  Margeson 

took  bonds  for  18,000/.  from  B,  and  C.  separately,  conditioned  for  replacing  9,000/. 
stock  each.  The  stack  was  not  replaced,  and  A  brought  actions  on  the  bonds 
and  recovered  judgments.  A.  withdrew  from  the  bank,  being  then  a  creditor  for 
20,000/.  stock,  which  B.  and  C,  by  the  deed  of  dissolution,  agreed  to  replace  by  four 
instalments,  covenanting  that  if  they  made  default  therein,  A.  mieht  proceed  on  the 
judgments,  and  that  he  should  have  a  lien  on  certain  securities,  both  for  that  debt,  and 
as  an  indemnity  against  the  partnership  debts,  which  they  agreed  to  pay.  B,  and  C 
replaced  the  first  instalment  when  due,  but  made  default  in  the  second.  A  written 
agreement,  not  under  seal,  was  then  made,  that  the  debt  should  be  treated  as  a  loan  of 
money  from  the  first,  and  that  the  proceeds  of  the  15,000/.  stock  then  due,  being  10,083/. 
should  be  the  debt,  and  should  be  repaid  at  a  subsequent  time,  with  legal  interest. 
When  that  agreement  was  made,  the  15,000/.  stock  was  worth  only  8437/.  Before  any 
part  of  the  10,083/.  was  paid,  £.and  C.  became  bankrupts,  and  at  the  date  of  the  com- 
mission, two  out  of  the  three  remaining  days,  named  m  the  deed  of  dissolution  for 
replacing  the'  stock,  were  past.  After  A,  left  the  bank,  he  paid  some  of  the  old'  partner- 
ship debts.  While  he  remained  in  the  bank  he  received  the  full  interest  upon  his 
advances,  without  deducting  the  property  tax : — Held,  first,  that  the  second  agreement 
was  usurious  and  void,  but  that  tne  deed  of  dissolution  was  valid  and  binding;  that  A. 
might  prove  under  the  commission  against  B,  and  C.  for  the  15,000/.  stock,  the  value 
of  the  two  instalments,  due  before  the  bankruptcy,  to  be  estimated  by  the  price  of  stocks 
on  the  days  when  they  became  due,  and  the  value  of  the  third  by  the  price  of  stocks  on 
the  day  of  the  date  of  the  commission,  with  a  rebate  for  the  interval  between  that  day 
and  the  day  when  that  instalment  would  have  become  due.  Second,  that  A.  had  still 
a  lien  upon  the  securities  mentioned  in  the  deed  of  dissolution.  Third,  that  A,  might 
prove  for  such  of  the  old  partnership  debts  as  he  had  paid.  And  fourth,  that  the  pro- 
perty tax  allowed  to  ^.  could  not  be  deducted  from  the  sum  to  be  proved  by  him,  it  not 
appearing  that  B.  and  C.  bad  accounted  to  government  for  it. 
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Penfold;  and  second,  whether,  as  respecled  any  debt  prove-        1624. 

able  under  such  commission,  the  plamliff  had  by  law  any       ^^>^'^^ 

iien  opon  any  and  which  of  certain  securities  enumerated  in  ^^ 

a  schedule  annexed  to  a  certam  indenture,  dated  on  or  about  Eaksbottov. 

die  13th  July,  1814,  and  made  between  the  plaintiff  of  the 

firrt  part,  John  Springett  of  the  second  part,  and  Edward 

Penfold  of  the  third  part ;  namely,  a  mortgage  deed  from 

William  Elgar,  of  Maidstone,  in  the  county  of  Kent,  to  R. 

Parker,  J.  Springett,  and  J5.  Penfold,  for  securing  the  sum 

of  10,000/.  and  interest  thereon ;  and  a  bond  from  the  Earl 

of  Roniney,  and  a  promissory  note  firom  William  Archer,  of 

Maidstone,  to  the  same  persons,  for  securing  the  sum  of 

\flOOL  and  interest  thereon.    The  declaration  alleged,  first, 

that  the  plaintiff  was  legally  entided  to  prove  a  debt,  to  wit, 

the  sum  of  30,000/.,  under  the  commission ;  and  second, 

that  as  respected  the  said  debt,  the  plaintiff  had  a  legal  lien 

upon  all  the  said  securities.    The  pleas  negatived  tlu»e 

allegations,  and  the  replications  took  issue  upon  the  pleasj 

At  the  trial  before  Abbott^  C.  J.,  at  the  adjourned  Middle* 

«x  Sittings  after  Easier  Term,  1823,  the  plaintiff  recovered 

a  verdict  upon  both  the  issues,  subject  to  the  opinion  of  the 

Court  upon  the  following  case : 

The  plaintiff,  in  December,  1787,  entered  into  partnership 
with  £.  Penfold  and  J.  Springett,  as  bankers,  in  Maidstone, 
in  the  county  of  Kent,  for  a  term  of  twenty-one  years,  which 
expired  on  the  31st  December,  1808.  In  January,  1809, 
an  agreement  was  entered  into  between  the  partners  to  con* 
tinue  the  partnership  for  a  farther  term  of  seven  years,  upon 
the  same  terms  as  before,  except  that  the  plaintiff  should^ 
instead  of  an  equal  division  of  the  profits,  receive  one  tenth 
of  the  profits  beyond  the  other  partners.  By  this  agreement 
it  was  settled  that  the  plaintiff  should  receive  four  tenths  of  I 

the  profits  of  the  concern,  E.  Penfold  three  tenths,  and  J«  i 

Springett  the  remaining  three  tenths.  In  the  course  of  the 
year  1810,  it  became  necessary  that  advances  should  be 
made  to  the  bank,  and  on  the  17  th  July  in  that  year,  the 
plaintiff  advanced  to  the  banfc^  for  the  use  of  the  partnership^ 


OASES  IN  THE  KING's  BENCH, 

the  proceeds  of  a  sum  of  30,000/.  3  per  cent,  consols.,  and 

subsequently  a  further  sum  of  18,200/.  of  the  same  stock* 
Parker       t»  r         i  -,  ^   «  .  •  i 

9.  Ijefore  the  Ist  January,  1813,  by  various  repayments  to  the 

Ramsbottom.  plaintiff,  the  advances  were  reduced  to  30,000/.  3  per  cent, 
consols.,  and  on  that  day  E,  Penfold  and  J.  SpringeU  made 
and  executed  two  several  bonds  to  the  plaintiff  in  the  penal 
sum  of  18,000/.  each.  The  condition  annexed  to  each  was 
the  same,  with  the  change  only  in  the  names  of  the  obligors, 
and  was  for  the  replacing  of  9,000/.  3  per  cent,  consols,  on 
or  before  the  1st  January,  1814,  and  payment  of  the 
dividends  by  way  of  interest  in  the  mean  time.  In  October, 
1813,  the  sum  of  10,000/.  3  per  cent  consols,  was  re-in- 
vested in  the  plaintiff's  name  out  of  the  funds  of  the  bank. 
After  the  sum  of  30,000/.  3  per  cent,  consols,  was  advanced 
as  aforesaid,  the  plaintiff  insisted  upon  receiving  payments 
equal  to  the  dividends  without  any  deduction  of  the  property 
tax,  and  he  always  afterwards  had  credit  in  his  private  ac- 
count for  an  amount  equal  to  the  dividends,  without  any 
deduction  of  the  property  tax  upon  all  the  stock  remaining 
due,  down  to  the  period  of  the  dissolution  of  partnership 
hereinafter  mentioned.  He  had  also  credit  in  his  said  ac- 
count, with  his  privity,  for  interest  upon  the  said  payments 
from  the  time  when  such  dividends  became  due  until  the 
same  were  paid.  Interest  was  not  allowed  to  the  customers 
of  the  bank,  unless  they  left  it  for  a  given  period,  and  then 
only  on  a  special  agreement.  The  stock  mentioned  in  the 
conditions  of  the  bonds  was  not  replaced  according  to  the 
terms  of  the  condition,  namely,  on  the  1st  January,  1814, 
on  which  day  the  market  price  of  the  stock  was  6 1  ^,  whereby 
the  bonds  became  forfeited ;  and  in  Easter  Term,  1814,  the 
plaintiff  signed  judgment  in  two  several  actions  which  had 
been  brought  by  him  in  Hilary  Vacation  in  the  Court  of 
King's  Bench  upon  the  two  bonds.  On  the  5th  July,  1814, 
the  partnership  between  the  plaintiff  and  £.  Penfold  and  J, 
Springett  was  dissolved,  by  the  plaintiff  withdrawing  him* 
self  from,  the  concern;  and  on  the  13th  of  the  same  month 
g  deed  of  dissolution  of  copartnership  between  the  said  par-* 


Parker 

V. 
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ties  ¥ras  executed  by  them.  This  deed  began  by  reciting 
that  the  parties  had  carried  on  the  business  of  bankers  iinder 
articles  of  partnership,  by  which  the  plaintiff  was  entitled  to 
four  tenths  and  each  of  the  others  to  three  tenths  of  the  Ramsbottom. 
concern ;  that  the  plaintiff  had  advanced  large  sums  for  the 
use  of  the  concern ;  and  that  J.  Springelt  and  £.  Penfold 
had,  by  their  respective  bonds,  secured  the  re-transfer  to 
the  plaintiff  of  9,000/.  and  9,000/.  3  per  cent,  consols,  on 
the  Ist  January,  1814,  with  the  dividends;  and  that  those 
sums  not  being  re-transferred  at  the  day  fixed,  the  plaintiff 
had  commenced  actions  and  recovered  judgments  on  those 
bonds ;  that  the  several  sums  of  9|000/.  and  9,000/.  3  per 
cent,  consols,  had  not  been  replaced  ;  and  that  the  further 
sum  of  2,000/.  like  annuities  was  also  due  to  the  plaintiff; 
that  1,139/-  was  standing  to  the  plaintiff's  credit  in  the  part- 
uership  books,  under  the  head  of  profit  and  loss ;  aiid  that 
be  had  agreed  to  assign  to  E,  Penfold.  his  share^in  the  con- 
cern and  the  said  sum  of  l,139/*9  upon  having  such  indem- 
nity against  the  partnership  debts,  and  such  seciirity  for  the 
re-transfer  of  the  several  sums  of  9>000/.,  9>000/.  and  2,000/. 
stock,  as  hereinafter  mentioned.  The  deed  contained  an  as- 
signment by  the  plaintiff  to  E.  Penfold,  of  the  sum  of  1,139/. 
and  his  share  in  the  concern,  and  covenants  by  J.  Springett 
and  £.  Penfold  to  pay  the  partnership  debts  and  indemnify 
the  plaintiff  against  them ;  and  they  further  covenanted  that 
die  several  sums  of  9^000/.,  and  9»XX)0/.,  and  2,000/.  3  per 
cent,  consols,  and  the  interest  and  dividends,  should  be 
transferred  and  paid  to  the  plaintiff  by  four  equal  instalments, 
on  the  5th  January  and  the  5th  July,  in  the  years  18 1^  and 
1816;  and  that,  if  default  should  be  made  in  payment  of 
the  said  sums  or  any  part  thereof,  it  should  be  lawful  for 
the  plaintiff  to  proceed  in  the  actions  before  mentioned, 
without  reviving  the  judgments.  They  also  covenanted  that 
certain  securities  specified  in  a  schedule  thereunder  written, 
(being  the  same  that  were  mentioned  in  the  issue,)  should, 
together  with  the  monies  payable  in  respect  of  them,  be 
retained  by  the  plaintiff  for  two  years,  as  an  indemnity  against 
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partnership  debts,  and  should  ako  be  retained  until  the 
whole  of  the  said  sums  of  QfiOOL,  9flO0L  and  2,(XX)/.,  3  per 
Parksb      ^qqi^  consols,  and  dividends  should  be  paid.   The  dissolution 

Rambbottom.  of  partnership  was  proposed  by  the  plaintiff.  At  that  time 
the  bank  bad  sustained  considerable  losses  i  for  two  or  three 
years  before  no  profits  had  been  divided,  but  the  whole  of 
such  profits  had,  at  the  suggestion  of  the  plaintiff,  been  car- 
ried to  a  fund,  called  the  reserve  fund,  to  pay  off  the  losses ; 
and  at  the  time  of  the  proposal  for  and  of  the  dissolution, 
the  concern  was  known  by  both  parties  to  be  insolvent  as  a 
separate  eslablishmehl^  and  was  believed  by  both  to  be  de- 
ficient to  the  amount  of  7,000/.,  although  as  to  the  public 
it  was  solvent/  because  the  plaintiff  and  the  defendant,  £. 
Perifold,  had  both  considerable  private  property.  After  the 
plaintiff  had  thus  retked'  firom  the  partnership,  £.  Penfold 
and  J.  Springeti  admitted  IV.  M.  Penfold^  a  son  of  the 
fi>nner,  as  partner  in  the  concern,  and  they  together  con- 
tmued  the  banking  business  until  their  failure  and  bankruptcy 
as  h^einafier  mentioned.  The  first  instalment  of  5000/.  3 
per  cent,  consols,  was  paid  under  the  deed  of  dissolution, 
but  the  second  instalment  not  having  been  paid  according 
to  the  tenas  of  that  deed,  a  negotiation  took  place  between 
jE.  Penfold,  and  J.  Springeti,  and  the  plaintiff,  upon  the 
subject  of  such  default,  and  on  the  6th  September,  18 1 5,  the 
ioUowing  agreement  was  entered  into  between  the  plaintiff 
and  the  said  E^Peafold  and  /.  Springett :  ^'  Memorandum, 
this  6th  day  of  September,  1816,  that  it  is  agreed  between 
1{.  Parker  and  E.  Penfold,  on  behalf  of  themselves  and 
copartners  in  the  Kentish  bank,  with  reference  to  their  arti- 
cles of  separation,  in  regard  to  the  replacing  of  stock  therein 
mentbned  belonging  to  Mr.  Parker,  that  the  second  instaK 
laent,  which  should  have  been  replaced  in  July  last,  of 
SfiOOl^  and  the  two  future  instalments  of  5,000/.  each,  shall 

t  be  accounted  for  in  money  at  the  price  or^inally  sold  out, 

and  the  said  £.  Pei^old  and  Co.  released  from  the  replacing 
thereof,  and  that  they  shall  pay  to  A.  Parker  interest  at  5 
per  cent  half  yearly,  on  the  5tk  January  and  5th  July 
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every  year,  until  the  principal  and  all  interest  shall  Have  been 
repaid.  Parker  is  to  retain  all  the  securities  now  held  by 
hiin^  except  Archer^ $  note  of  1,000/.^  and  a  tan^yard  and  ^. 

premises  adjoining,  contained  in  lot  second  of  particulars  of  ^HSBOTToir. 
sale  of  Elgar's  premises,  of  28 tb  Jufyy  1814,  in  lieu  of  which 
a  bond  is  to  be  forthwith  made  and  executed  by  E.  Penfold 
to  S.  Parker,  to  make  good  any  deficiency  at  the  final  pay« 
fflent  and  closing  of  this  account  between  them.     In  con- 
sideration of  the  circumstances  and  for  the  accommodation 
of  the  Kentish  bank,  R.  Parker  agrees  to  postpone  the 
payment  of  the  debt,  namely,  5,041/.   17$.  6(1.,  one   half 
part  thereof  until  the  5th  July,  1818,  and  the  second  half 
part,  with    all  interest  due  thereon,  until  the   5th  July, 
1820.     The  amount  of  the  15,000/.  consols,  at  the  price 
sold  oat,  is  agreed  to  be  in  money  10,083/.  155.     In  case 
aoy  part  of  these  securities  should  be  sold,  the  produce  is 
to  be  paid  to  Mr.  Parker,  on  account  and  in  reduction  of 
the  within  instalments."     On  the  1 7th  July,  IB  10,  at  which 
time  the  stock  was  sold  out,  the  market  price  was  67ii 
making  the  proceeds  10>08S/.  155.     On  the  6th  September, 
1815,  the  market  price  was  56j^,  making  the  proceeds  or 
value  of  the  stock  at  that  date  843?/.  105.     Under  and  in 
pursuance  of  this  agreement  the  plaintiff  gave  up  to  £.  Pen- 
fold  and  J.  Springett  the  promissory  note  of  Archer  for 
IfiOCd,  mentioned  in  the  schedule  to  the  deed  of  dissolu* 
tion,  and  also  his  security  upon  the  tan-yard  Und  premises 
adjoming,  mentioned  in  the  memorandum  of  agreement;  and 
in  like  performance  of  the  said  agreement,  on  the  l6th  Oc^ 
ttfber,  1815,  E.  Penfold  and  J.  Springett  executed  a  joint 
and  several  bond  to  the  plaintiff,  in  the  penal  sum  of  10,000/., 
conditioned  for  the  payment  by  them,  or  either  of  them,  to 
the  plaintiff,  on  the  6th  July,  1 8'iO,  of  all  such  part  and 
so  much  of  the  said  debt   or  sum  of  10,085/.  155.,  and 
interest,  at  the   rate  of  5  per  cent,   per  annum,  on   the 
6th  July,    IB£0,  as   ishould  then  remain   due  and   owing 
to  the  plaintiff,  the  money  to  be   ultimately  recoverable 
Adreott,  being  limited  not  to  exceed  the  sum  of  5',000/l 
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On  the  10th  October,  1815,  the  market  price  of  stock  waa 
58}.  On  the  29th  March,  1816,  a  commission  of  bankrupt 
issued  against  E.  P enfold,  J.  Springett,  and  IV.  M*  Penfold, 
Ramsbottoic.  under  ^hich  they  were  found  and  declared  bankrupts;  and 
the  defendants  in  this  case  were  chosen  assignees  under  the 
commission.  At  the  time  of  the  bankruptcy  several  of  the 
debts  which  were  due  from  the  partnership  of  the  plaintiff 
and  £.  Penfold  and  J.  Springett,  and  which  £.  Penfold 
and  /•  Springett  had  covenanted  by  the  deed  of  dissolution 
to  pay,  remained  unpaid,  and  the  plaintiff,  since  the  bank- 
ruptcy, has  paid  some  of  them.  The  amount  of  the  pro- 
perty tax  upon  the  dividends  of  the  stock  remaining  due, 
for  which  dividends  the  plaintiff  had  credit,  without  allowing 
a  deduction  of  property  tax,  was  261/.  18s.  on  the  Ist 
January,  1813;  411/.  18s.  on  the  5th  Ji//y,  1814;  and  on 
the  6th  September,  1815,  and  at  the  time  of  the  bankruptcy, 
464/.  85. 

Tindal,  for  the  plaintiff.  First,  the  plaintiff  is  legally  en- 
titled to  prove  his  debt  under  the  commission  of  bankrupt 
issued  against  the  two  persons  who  continued  partners  in 
the  concern  at  the  time  of  the  dissolution ;  and  that  debt  must 
be  calculated  with  reference  to  the  agreement  of  the  6th 
September,  1815.  Second,  if  the  agreement  cannot  be  sup- 
ported in  point  of  law,  the  plaintiff  may  revert  to  the  deed 
of  dissolution,  and  may  prove  his  debt  to  the  amount  ap- 
pearing due  on  the  face  of  that  deed.  It  will  be  contended 
that  the  agreement  is  void  for  usury,  but  the  situation  of 
the  parties  and  the  nature  of  the  transaction  will  negative 
that  objection.  According  to  the  deed  of  dissolution  the 
stock  was  to  be  replaced  by  four  different  instalments,  on 
four  different  days,  one  of  which  was  replaced  accordingly. 
The  period  for  the  payment  of  the  second  instalment  had 
arrived,  and  that  sum  was  over  due,  before  the  agreement  of 
the  6th  September  was  made,  and  as  the  price  of  the  stock 
had  then  fallen,  the  plaintiff  consented  either  to  take  back 
his  stock  and  abide  by  the  then  loss,  or  to  take  the  original 
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mlae  of  the  stock  at  a  future  day,  allowing  by  those  means 
to  the  bankrupts  the  chance  of  the  benefit  accruing  irom  a 
rise  in  the  price  of  the  stock.     By  such  an  arrangement  the  9, 

bonrower  might  have  received,  and  the  lender  might  have  Ramsbottom. 
renounced,  a  very  considerable  advantage,  and  it  is  a  leading 
rule  of  law  upon  this  subject^  that  in  all  cases  of  loans 
where  the  principal  is  put  in  hazard,  the  contract  is  not 
usurious^  even  though  more  than  the  legal  interest  is  reserved; 
Button  V.  Downham(a),'  .Here,  part  of  the  principal: sum 
originally  owing  to  the  plaintiff  was  put  in. hazard,  because 
he  might  ultimately  have  received  less  under  the  agreement 
dttm  under  the  deed  of  dissolution;  this  therefore,  like  the 
contract  in  Maddock  v.  Rumballib),  is  not  usury,  because 
the  amount  of  the  sum  to  be  paid  depended  upon  a  contin- 
gency ;  neither  is  it  within  the  stockjobbing  act  (c),  an  ob- 
jection which  was  also  raised,  and  overruled  in  that  case# 
It  will  be  said  that  Boldero  v.  Jackson  (d)  is  an  authority 
to  shew  that  this  agreement  is  usurious,  but  the  cases ,  are 
by  no  means  parallel.  In  that  case  there  was  no  contingency 
to  happen,  and  no  interval: of  time  to  elapse,  but  die' con- 
tract was  complete  from  the  first;  here  the  contract  wafr 
mcompkte,  and  there  was  both  a  contingency  and  an  interval ' 
of  time,  for  the  borrowers  were  to  have  the  chance  of  the 
advantage  to  be  gained  by  a  rise  of  stocks  during  the  period 
of  eighteen  months.  Then  second,  even  if  the  agreement 
it  usurious  and  therefore  void,  still  the  plaintiii  may  revert 
to  the  deed  of  dissolution,  and  .recover  the  deb^owing  to 
him  under  that  contract,  because  the  usury  extends  only  to 
die  agreement  to  pay  more  than  legal  interest,  and  does  not 
affect  the  origmal  debt,  if  that  debt  were  lawfully  contracted. 
dm.  Dig.  Usury.  [B].  Pollard  v.  Scholey  (e)  and  Ferrall 
V.  Shaen  (/).  The  plamtiff  therefore  is  clearly  entitled  to 
prove  under  the  commission  the  amount  of  all  the  instal- 
ments that  came  due  before  the  date  of  the  commission; 

(a)  Cro.  Elii.  643.  (6)  8  East,  304. 

(c)  7  G.  «.  c,  8.  (rf)  11  East,  6ie. 

(e)  Cro.  Eli*.  JO  (/)  1  Saund.  294, 

VOL.  r.  L 
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for  the  distinction  taken  by  Lord  Kenyan  in  Utterson  v* 
Fernon  (a)  applies  strictly  to  this  ca'se;  "  where  it  is  per- 
«.  fectly  contingent  whether  or  not  a  debt  will  become  due,  or 

Ramsbottom.  ^here  the  demand  arises  on  account  of  some  tortious  act, 
in  neither  of  those  casea  can  the  debt  be  proved.  But  the 
rule  with  regard  to  demands  payable  at  ail  events  on  a  future 
day,  though  the  amount  of  them  is  uncertain,  fisdls  under  a 
different  consideration.''  Further,  it  would  seem,  upon 
the  authority  of  Ex-parte  King{b)f  that  the  plaintiff  is 
entitled  to  prove  for  the  amount  of  the  fourth  instalment, 
although  it  had  not  become  payable  when  the  commission 
issued ;  because  he  had  originally  received  bonds  conditioned 
for  the  retnmsfer  of  all  the  stock,  and  had  recovered  judg* 
ments  upon  them ;  and  the  deed  of  dissolution  expressly 
empowers  him,  in  case  of  default  in  the  retransfer,  to  pro- 
ceed upon  the  judgments  without  reviving  them.  Lastly, 
the  plaintiff  is  entitled  to  prove  the  amount  of  those  original 
partnership  debts,  which  he  has  been  called  upon  to  pay 
since  the  bankruptcy.  The  only  remaining  question  is, 
whether  the  plaintiff's  claim  is  to  be  diminished  by  the  de«* 
duction  of  the  property  tax;  but  there  seems  no  ground  for 
that  objection,  first,  because  it  does  not  appear  that  the 
amount  of  property  tax  allowed  the  plaintiff  was  ever  paid 
over  by  the  bankrupts  to  government;  and  second,  because 
by  the  few  decided  cases  to  be  found  upon  this  subject,  it 
seems,  that  the  amount  of  property  tax  so  allowed  cannot 
be  recovered  by  or  set  off  in  answer  to  an  action.  Wigg  v. 
Shuuieworth  (e),  Fuller  v.  Abbott  {d),  Gabell  v.  Sheoell  (e), 
vcA  Andrews.  Hancock {f).  The  question  of  lien  it  is 
unnecessaiy  to  argue,  because  it  is  included  in  and  must 
depend  upon  the  first  two  questions.  If  the  agreement  of 
September,  1815,  is  void,  and  the  previous  deed  of  dissolu"* 
tion  is  valid,  the  plaintiff  cleariy  has  a  legal  lien  upon  all 
the  securities  which  are  enumerated  in  the  schedule  annexed 
to  that  deed. 

(a)  3  T.  R.  539.  4  Id.  570.  (*)  8  Ves.  jun.  334. 

(c)  13  East,  87.  (d)  4  Taunt.  105. 

(«)  5  Id.  81.  (/)  3  J.  B.  Moore,  378. 
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Parke,  contri.  First,  the  plaintifF  has  no  right  to  prove 
any  debt  under  the  commission,  beyond  the  amount  of  the 
old  partnership  debts  paid  by  him  since  the  commbsion  ^^^^ 
issued,  and  consequendy  he  can  have  no  lien  beyond  the  Kamsbottom. 
amount  of  those  debts.  Second,  the  agreement  of  Septem-- 
her,  1815,  is  void  for  usury,  and  the  plaintiff  cannot  revert 
to  the  prior  deed  of  dissolution,  even  if  that  was  a  legal  and 
binding  instrument,  because  that  was  satisfied  by  and  merged 
in  the  subsequent  agreement.  Third,  the  deed  of  dissolu- 
tion is  an  invalid  and  illegal  instrument,  having  been  made 
in  direct  fraud  of  the  other  creditors,  inasmuch  as  both 
parties  at  the  time  when  they  made  it  knew  that  the  concern 
was  insolvent.  And  fourth,  the  plaintiff's  claim,  whatever 
it  may  be,  must  be  subject  to  the  deduction  of  the  amount 
of  property  tax.  The  agreement  of  September ^  1815,  was 
clearly  usurious.  C^e  of  the  four  instalments  had  then  been 
paid;  another  was  then  over  due;  and  the  remaining  two 
were  to  become  payable  at  future  periods.  The  debt  legally 
due  to  the  plaintiff  at  the  date  of  the  agreement  was  the 
then  market  price  of  the  stock,  namely,  8437/*  105.;  but 
the  sum  secured  to  him  by  the  agreement  was  the  market 
price  of  the  stock  as  originally  sold  out,  namely,  10,083/.  155. 
and  interest  thereon.  That  therefore  was  a  money  debt,  to 
be  forborne,  and  the  bargain  was  the  same  as  if  the  value 
of  the  stock  bad  been  dien  lent,  and  more  was  to  be  after- 
wards paid  for  it  than  the  principal  and  legal  interest.  The 
parties  were  in  the  same  situation  as  if  the  stock  had  been 
replaced  and  then  sold  out  again  for  the  purpose  of  a  loan 
of  the  produce,  which  woi|ld  most  clearly  have  been  an 
iUegal  contract  for  die  forbearance  of  money,  upon  the  con* 
nderaticHi  of  receiving  more  than  the  principal  and  legal 
interest.  The  plaintiff  took  an  indemnity  for  a  loss  already 
sustained  by  a  fall  in  the  price  of  stocks,  upon  the  considera- 
tion of  the  future  forbearance  of  the  money ;  or  he  was  in 
substance  making  a  loan  of  stock,  upon  an  agreement  that 
it  should  be  returned  at  something  above  the  market  price. 
Now  in  any  of  these  views  of  the  case,  the  bargain  was 
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for  the  distinction  taken  by  Lord  Kenyan  io  Utterson  v* 
Vernon  (a)  applies  stricdy  to  this  case;  "  where  it  is  per-* 
f,,  fectly  contingent  whether  or  not  a  debt  wiil  become  due,  or 

Ramsbottom.  yfY^QYe  the  demand  arises  on  account  of  some  tortious  act, 
in  neither  of  those  cases  can  the  debt  be  proved.  But  the 
rule  with  regard  to  demands  payable  at  all  events  on  a  future 
day,  though  the  amount  of  them  is  uncertain,  falls  under  a 
different  consideration."  Further,  it  would  seem,  upon 
the  authority  of  Ex-parte  King{b),  that  the  plaintiff  is 
entitled  to  prove  for  th^  amount  of  the  fourth  instalment, 
although  it  had  not  become  payable  when  the  commission 
issued;  because  he  had  originally  received  bonds  conditioned 
for  the  retnmsfer  of  all  the  stock,  and  had  recovered  judg* 
ments  upon  them;  and  the  deed  of  dissolution  expressly 
empowers  him,  in  case  of  default  in  the  retransfer,  to  pro- 
ceed upon  the  judgments  without  reviving  them.  Lastly, 
the  plaintiff  is  entitled  to  prove  the  amount  of  those  original 
partnership  debts,  which  be  has  been  called  upon  to  pay 
since  the  bankruptcy.  The  only  remaining  question  is^ 
whether  the  plaintiff's  claim  is  to  be  diminished  by  the  de<^ 
duction  of  the  property  tax;  but  there  seems  no  ground  for 
that  objection,  first,  because  it  does  not  appear  that  the 
amount  of  property  tax  allowed  the  plaintiff  was  ever  paid 
over  by  the  bankrupts  to  government;  and  second,  because 
by  the  few  decided  cases  to  be  found  upon  this  subject,  it 
seems,  that  the  amount  of  property  tax  so  allowed  cannot 
be  recovered  by  or  set  off  in  answer  to  an  action.  Wigg  v. 
Shuitieworth  (e),  Fuller  v.  Abbott  {d),  Gabell  v.  Shevell  (e), 
md  Andrew  \.  Hancock (f).  The  question  of  lien  it  is 
unnecessaiy  to  argue,  because  it  is  included  in  and  must 
depend  upon  the  first  two  questions.  If  the  agreement  of 
September,  1815,  is  void,  and  the  previous  deed  of  dissolu* 
tion  is  valid,  the  plaintiff  cleariy  has  a  legal  lien  upon  all 
the  securities  which  are  enumerated  in  the  schedule  annexed 
to  that  deed. 

(a)  3  T.  R.  539.  4  Id.  570.  (*)  8  Ves.  jun.  334. 

(c)  13  East,  87.  (d)  4  Taunt.  105. 

(«)  5  Id.  81.  (/)  3  J.  B.  Moore,  278. 


Parkeb 

v. 
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ParkCj  contA.  First,  the  plaintifF  has  no  right  to  prove 
any  debt  under  the  commission,  beyond  the  amount  of  the 
old  partnership  debts  paid  by  him  since  the  commission 
issued,  and  consequendy  he  can  have  no  lien  beyond  the  Ramsbottom. 
amount  of  those  debts.  Second,  the  agreement  of  Septem- 
ber, 1815,  is  void  for  usury,  and  the  plaintiff  cannot  revert 
to  the  prior  deed  of  dissolution,  even  if  that  was  a  legal  and 
binding  instrument,  because  that  was  satisfied  by  and  merged 
in  the  subsequent  agreement.  Third,  the  deed  of  dissolu- 
tion is  an  invalid  and  illegal  instrument,  having  been  made 
in  direct  fraud  of  the  other  creditors,  inasmuch  as  both 
parties  at  the  time  when  they  made  it  knew  that  the  concern 
was  insolvent.  And  fourth,  the  plaintiff's  claim,  whatever 
it  may  be,  must  be  subject  to  the  deduction  of  the  amount 
of  property  tax.  The  agreement  of  September^  1815|  was 
clearly  usurious.  One  of  the  four  instalments  had  then  been 
paid;  another  was  then  over  due;  and  the  remaining  two 
were  to  become  payable  at  future  periods.  The  debt  legally 
due  to  the  pkintiff  at  the  date  of  the  agreement  was  the 
then  market  price  of  the  stock,  namely,  8437/.  10s.;  but 
the  sum  secured  to  him  by  the  agreement  was  the  market 
price  of  the  stock  as  originally  sold  out,  namely,  10,083/.  155. 
and  interest  thereon.  That  therefore  was  a  money  debt,  to 
be  forborne,  and  the  bargain  was  the  same  as  if  the  value 
of  the  stock  bad  been  dien  lent,  and  more  was  to  be  after- 
wards paid  for  it  than  the  principal  and  legal  interest.  The 
parties  were  in  the  same  situation  as  if  the  stock  had  been 
replaced  and  then  sold  out  again  for  the  purpose  of  a  loan 
of  the  produce,  which  woi|ld  most  cleariy  have  been  an 
fliegal  contract  for  the  forbearance  of  money,  upon  the  con* 
sideraticHi  of  receiving  more  than  the  principal  and  legal 
interest.  The  plaintiff  took  an  indemnity  for  a  loss  already 
sustained  by  a  fall  in  the  price  of  stocks,  upon  the  considera- 
tion of  the  future  forbearance  of  the  money ;  or  he  was  in 
substance  making  a  loan  of  stock,  upon  an  agreement  that 
it  should  be  returned  at  something  above  the  market  price. 
Now  in  any  of  these  views  of  the  case,  the  bargain  was 
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usurious,  ^nd  Moore  v.  Batiie  {a),  Doe  v.  Barnard  (ft),  and 
Boldero  v.  Jackson  (c),  are  express  authorities  for  so  hold'> 
j,^  ing.    Then  the  agreement  of  September,  1815,  being  .void, 

Rahsbottou.  the  former  deed  of  dissolution  is,  under  the  circumstances 
of  this  case,  void  also.  Undoubtedly  there  are  cases  to  shew 
that  where  there  is  a  subsisting  legal  debt,  a  subsequent 
agreement  to  receive  usurious  interest  will  not  extinguish 
the  original  debt.  Regifia  v.  Savell  {d),  Gray  v.  Fowler  (e),' 
and  Pollard  v.  Scholey  (/).  But  that  rule  applies  only 
where  the  nature  of  the  original  debt  is  unchanged,  as  it 
was  in  all  the  cases  cited.  [Abbott,  C.  J.  Could  the  se- 
cond agreement  be  pleaded  in  bar  of  an  action  of  covenant 
upon  the  deed  of  dissolution  ?  Would  not  that  be  pleading 
merely  accord,  without  satisfaction,  to  an  action  upon  a- 
specialty?]  Such  a  plea  would  be  good.  The  second 
agreement  amounted  to  an  accord  and  satisfection ;  it  changed 
the  nature  of  the  original  debt,  and  converted  that  which, 
was  a  stock  transaction  into  a  money  loan.  The  original 
debt  therefore  sinks  with  the  second  agreement.  Israel  v.* 
Douglas  (g).  Wade  v.  Wilson  (A),  Uolliftgworth  v.  ParAr- 
harst(i),  and  Dobson  v.  Lockhart{k).  [Abbott,  C.  J. 
Those  are  not  cases  where  a  new  security  was  taken  from  the 
original  debtor,  but  where  the  debtor  was  changed,  and  a 
new  security  taken  from  a  third  person. — Bayley,  J.  How 
can  this  be  called  a  loan  of  money  ?  Suppose  the  plaintiff 
had  received  the  whole  amount  of  10,083/.  155.,  and  an 
action  had  been  brought  against  him  for  usury,  how  would 
you  have  described  the  money  lentf  Could  you  truly  state 
that  there  was  a  debt  of  any  specific  sum  of  money?]  The 
value  of  the  stock  was  money  lent,  and  might  have  been 
truly  described  as  the  debt  forborne.  Even  if  the  second- 
agreement  cannot;,  according  to  strict  legal  technicality,  be 

(a)  Ambler,  371.  (6)  1  Esp.  11. 

(c)  1 1  East,  612.  Id)  7  Mod.  1 18. 

(c)  1  H.  Bl.  462.  (/)  Cro.  EHz.  20. 

(g)  1  H.  Bl.  239.  (A)  1  East,  195. 

(i)  Nojr,  2.  (fc)  5  T.  R.  138. 


Ramsbottom. 
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called  a  satisfactioD  of  tbe  deed  of  dissolutioDi  in  equity  it 
clearly  operated  as  such,  and  that  is  a  sufficient  ground  for.      ^^^^^ 
saying,  that  the  plaintiff  cannot  prove  under  the  commission.  v. 

TbeOy  it  is  quite  clear  that  he  cannot  be  entitled  to  prove  for 
the  instalment  ivhich  had  not  become  due  at  the  time  of  the. 
bankruptcy,  nor  has  any  authority  been  produced  for  holding 
that  he  can  prove  for  the  others :  and  at  all  events  the  sums 
payable  in  respect  of  the  property  tax  must  be  deducted 
from  the  plaintiff's  claim,  for  to  them  he  cannot  possibly  be 
entitled.  Besides,  as  against  the  creditors  of  the  partner- 
ship, the  deed  of  dissolution  is  plainly  void;  tbe  parties 
were  perfectly  well  aware  that  the  concern  was  insolvent 
wjien  the  deed  was  made:  it  was  therefore  a  fraudulent 
preference  of  one  creditor  to  the  injury  of  the  rest.  The 
plaintiff  had  no  right  to  change  his  character  from  that  of  a 
partner  into  that  of  a  creditor  in  fraud  of  other  persons,  and 
as  the  deed  therefore  is  void  as  against  the  creditors,  that 
objection  may  be  raised  by  the  assignees.  4nder$Qti  v. 
]daUby{d).  . 

Abbott,  C.  J. — I  am  of  opinion  that  the  plaintiff  is- 
entitled  to  prove  under  the  commission  of  bankrupt  issued 
against  his  late  partners  £•  Penfold,  and  Springeit,  and  fV 
M,  Penfold,  and  consequently  that  he  has  a  lien  upon  the 
several  securities  enumerated  in  the  case.  It  appears  to 
me  that  the  agreement  of  the  5th  of  September ,  IB  15,  is 
clearly  void  for  usury,  because  it  secures  to  the  plaintiff 
tbe  sum  of  10,083/.  15s.,  as  the  value  of  the  stock  then 
remaining  to  be  replaced,  though  the  real  value  of  that 
stock  was  then  only  8437/.  10«.;  and  because  the  difference 
between  those  two  sums  was  evidently  to  be  taken  as  the 
consideration  for  the  forbearance  of  the  debt.  But  I  am 
also  of  opinion,  upon  the  authority  of  decided  cases,  that 
the  effect  of  avoiding  the  agreement  is  to  revive  the  deed  of 
dissolution,  which  was  lawful  in  itself,  and  to  render  it 
valid  and  binding  upon  the  parties.  That  has  been  held  tq 
(a)  4  Bro.  Ch.  C  423.    2  Ves.  jun.  244.  S.  C. 


Parker 
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be  the  law  with  respect  to  goods  and  money  lent,  and  I 
cannot  distinguish  in  this  respect  between  a  loan  of  money 
"ir*^ '  and  a  loan  of  stock.  Then  the  question  is,  to  what  cjt- 
Ramsbottom,  ^g^j  jijg  plaintiff  is  entitled  to  prove.  If  his  title  depended^ 
upon  the  deed  of  dissolution  alone,  he  could  have  claimed 
to  prove  only  for  those  instalments  which  were  to  have  been 
paid  before  the  bankruptcy;  in  such  case  he  certainly  could 
not  have  proved  for  those  which  remained  to  be  paid  at 
future  periods.  But  previous  to  the  execution  of  the  deed 
of  dissolution,  two  bonds  had  been  executed  to  the  plaintiff 
of  9000/.  each,  as  securities  for  the  advances  made  by  him, 
and  upon  them  he  had  brought  actions  and  recovered  judg- 
ments. Now  it  is  part  of  the  provisions  of  the  deed  of 
dissolution,  that  if  any  default  was  made  in  the  payment  of 
the  sums  thereby  secured,  the  plaintiff  should  be  at  liberty 
to  proceed  upon  the  judgments ;  and,  therefore,  he  thus 
becomes  entitled  to  the  sum  of  2000/.  mentioned  in  the 
deed,  and  for  which  no  previous  provision  had  been  made. 
The  judgments  then  remaining  as  securities  for  the  15,000/^ 
stock,  the  plaintiff  is  entitled  to  prove  for  that  sum ;  for  the 
value  of  the  two  instalments  of  5000/.  each,  which  should 
have  been  paid  on  days  past  before  the  date  of  the  com* 
mission,  their  value  to  be  estimated  according  to  the  market 
price  of  the  stock  on  those  days ;  for  the  value  of  the 
third  instalment  of  5000/.  to  be  estimated  according  to 
the  price  of  stock  on  the  day  the  commission  issued, 
with  the  rebate  for  the  interval  between  that  day  and  the 
day  when  that  instalment  should  have  been  paid ;  and  for 
the  amount  of  the  old  partnership  debts  paid  by  him 
since  the  bankruptcy.  With  respect  to  the  property  tax, 
which  is  the  only  remaining  point,  there  is  so  much  ob- 
scurity in  that  section  of  the  act  which  directs  the  deduction 
of  it,  and  so  long  a  period  has  elapsed  since  the  payment 
of  it,  that  I  think  we  ought  not  to  hold  that  the  bankrupts 
can  now  recover  money  paid  voluntarily  and  without  ob- 
jection by  themselves,  especially  as  they  do  not  make  it 
appear  that  they  ever  accounted  to  government  for  the 
money.    If  the  deed  of  dissolution  is  not  avoided  by  the 
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agreement  of  September,  1815,  the  plaintiff  of  course  is 
not  deprived  by  that  agreement  of  his  lien  upon  the  se- 
curities enumerated  in  the  schedule  of  the  deed ;  and  the  ^^ 
gigument  that  the  deed  is  void  for  fraud  is  defeated  by  one  Ramsbottom. 
fiict  found  in  the  case,  namely,  that  though  the  concern  was 
iaaolvent  as  a  separate  establishment,  it  was,  nevertheless, 
solvent  as  respected  the  public. 

Bay  LET,  J. — I  entertain  no  doubt  that  the  agreement  of 
the  5th  of  September,  1815,  was  usurious,  and  consequently 
void.  The  statute  8  Ann.  8t«  2.  c.  16.  evidently  applies  to 
loans  of  goods,  or  any  thing  that  can  be  called  money's 
worth,  aa  well  as  loans  of  money  itself.  In  this  case  the 
original  bargain  was  for  the  return  of  a  loan  of  stock, 
which  was  a  perfectly  legal  bargain ;  that  stock,  when  first 
soM  out,  produced  10,083/.  }5S;  but  when  the  second 
baigain  was  made,  it  was  worth  only  84^7/*  10$.  therefore, 
at  that  time  the  plaintiff  was  lending  a  stock  worth  8437/* 
10$.  only,  and  stipulating  to  be  repaid  by  10,083/.  155.,  with 
legal  interest  on  that  larger  sum.  That  was  certainly  usurious, 
and  then  the  question  arises,  whether  that  infected  and  so 
destroyed  the  former  bargain.  I  am  clearly  of  opinion  that 
it  did  not,  for  there  are  many  cases  in  which  it  has  been  de- 
cided, that  a  contract  for  usurious  interest  upon  a  previously 
subsisting  debt  does  not  deprive  the  creditor  of  his  claim  to 
that  debt.  It  has  been  contended  that  we  must  consider 
the  second  agreement  as  changing  the  nature  of  the  original 
transaction,  and  converting  that  which  was  a  loan  of  stock 
into  a  loan  of  money,  and  that  the  case  then  stood  the 
same  as  if  the  stock  had  been  first  replaced  and  then  re- 
sold. But  the  fact  certainly  is  not  so,  and  we  cannot  in- 
tend any  thing  contrary  to  the  facts  found  by  the  case,  and 
then  Gray  v.  Fowler,  which  was  cited  in  argument,  is  a 
direct  authority  in  favour  of  the  plaintiff  on  this  point.  If 
the  statutes  of  usury  had  never  been  passed,  and  the  pre- 
sent plaintiff  had  brought  an  action  upon  the  deed  of  dis- 
solution, the  bankrupts  could  not  have  pleaded  the  agree- 
ment in  bar  of  that  action;  for  though  that  would  have 
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been  an  accord,  it  would  not  have  amounted  to  satisfaction, 
and  a  plea  of  accord  without  satisfaction  is-  a  bad  plea  to 
V.  an  action  upon  a  specialty.    Then  what  is  the  debt  se- 

lUiisBOTToif .  cured  by  the  deed  of  dissolution  ?  It  is  a  sum  of  20,000/. 
stock,  to  be  re-transferred  to  the  plaintiff  by  instalments 
on  four  several  days.  One  only  of  those  instalments  was 
paid,  and,  therefore,  for  the  other  three  I  have  no  doubt 
that  the  plaintiff  is  entitled  to  prove  in  the  mode  suggested 
by  my  Lord  Chief  Justice,  as  he  is  also  for  the  partner^ 
ship  debts  which  he  has  paid  since  the  bankruptcy.  With 
respect  to  the  property  tax,  if  I  were  able  to  see  clearly 
that  the  money  paid  to  the  plaintiff  had  previously  paid 
the- property  tax,  and  that  he  was  aware  of  that  fact,  I 
should,  perhaps,  think  that  the  amount  of  the  tax  ought  to 
be  deducted  from  his  claim,  because  then  the  debtor  and 
the  creditor  would  not  stand  in  pari  conditione,  and  it  could 
scarcely  be  considered  as  a  voluntary  payment  by  the  latter. 
Tliat,  however,  does  not  appear,  and,  therefore,  I  concur  in 
opinion  with  my  Lord  Chief  Justice. 

HoLBOYDj  J.  and  LiTTLEDALE,  J.  concurrcd. 

Judgment  for  the  plaintiff. 


M.  Petrie  r.  J.  BuBY  and  another,  Executors  of  James 
Bury,  deceased. 

jJbt'iiy^"'''    Declaration  in  covenant  stated,  that  by  a  certain 

nantees  for  the  indenture  purporting  to  be  made  between  James  Bury  of  the 

annuity  to  A^  ^^^^  P^  Patience  Petrie  of  the  second  part,  and  the  plain- 

cannotsuethe  tiff,  M.  Petrie,  T.  Beddome,  and  the  defendant  JoAii  Burv, 
executors  of  .  .       .  -^ 

£.,  the  cove-     of  the  third  part,  [which  indenture  sealed  with  the  seal  of 

Sm'i'ea^ver"*  "^^^^  ^"'3''  *®  plaintiff  brought  into  Court,  and  averred 
ment  that  the  that  T.  Beddome  and  John  Bury  did  not  at  any  time  seal 
nan^eoTdid      ^^  deliver  the  said  indenture,]  reciting  that  a  marriage  was 

not  at  any  intended  to  be  solemnized  between  James  Bury  and  Pa- 
time  seal  or 

deliver  the  indenture;  for  non  constat  but  they  may  stiJI  execute  the  deed,  and  joint 
covenantees  who  may  sue,  must  sue  jointly,  unless  they  have  expressly  disclaimed  the 
covenant,  which  it  lies  upon  the  party  suing  to  shew. 
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tienc€  Petrie,  in  conflideration  wbereof^  James  Bury  4:0- 
venanted  with  the  plainliffi  BeddomeBud  John-  Bury,  that 
in  €186  the  marriage  took  eflfect,  and  the  said  Patience 
Petrie  should  survive  hinii  his  heirs^  executors  or  admi- 
nistrators, should  pay  to  them  the  said  plaintiff, .  Beddome 
and  John  Bury,  an  annuity  of  200/.  for  the  use  of  the 
«dd  Patience  Petrie.  The  declaration  then  averred  that  the 
marriage  did  take  effect,  that  Patience  survived  her  hus-. 
hmd,  and  that  she  is  still  living,  and  that  250/.  of  the. 
annuity  is  in  arrear.  Defendants  craved  oyer  of,  and  set 
out  the  deed,  and  demurred  for  non  joinder  of  parties. 
Joinder  in  demurrer. 

Wightman,  in  support  of  the  demurrer.  It  will  hardly 
be  disputed  on  the  other- side,  that  in  all  cases  of  joint  co- 
venants, it  is  necessary  that  all  the  covenantees  should;  join 
in  .the  action,  nor  will  it  be  denied  that  the  covenant  in  this 
case  is  joint,  if  the  covenantees  .took  a  joint  interest.  As 
this  is  a  joint  covenant,  pnnA  focie  all  the  covenantees 
should  have  joined,  and  the  question  is,  whether. two  of 
them  having  omitted  to  execute  the  deed,  the  plaintiff  can 
sue  without  joining  them  m  the  action.  This  involves  the 
question  whether  they  could  have  joined,  for  if  they  could 
Aen  they  must. .  [F.  Pollock,  contri,  said  that  he  must  ad- 
mit that  they  could  have  joined.]  Then  they  must  join; 
if  not,  great  mischief  and  injustice  may  .arise,  inasmuch  as 
all  the  covenantees  would  have  a  separate  right  of  action.. 
It  cannot  be  denied  that  although  all  the  covenantees  may 
not  have  executed  the  indenture  at  present,  yet  still  they  may 
do  so  hereafter,  and  if  so,  a  multiplicity  of  actions  may  be 
brought.  Here  is  no  averment  of  disclaimer  on  the  part 
of  the  other  covenantees,  but  merely  a  statement  in  fact 
that  they  did  not  execute.  There  is  no  necessity  that  co<* 
venantees  should  all  execute  at  tfie  same  time  with  the 
covenantors.  It  may  happen  that  neither  of  the  other 
covenantees  will  execute,  for  there  is  no  mutuality  of  co- 
venants here,  but  non  constat  they  will  not  execute.    The 
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covenant  is  all  on  one  side  to  pay  an  annuily  to  three  per- 
sons for  the  use  of  a  fourth.  The  plaintiff^  therefore,  by 
eaLecuting  the  deed  alone,  could  not  entitle  himself  to  bring 
his  separate  action  without  joining  the  other  covenantees 
who  have  a  joint  interest.  This  is  analogous  to  the  case 
of  executors  who  must  join  even  though  they  have  re- 
nounced before  the  ordinary.  Henslo^s  CM8e(a).  If  the 
covenantees  here  might  have  joined  in  the  action,  the  case 
of  Clement  v.  Henley  (b)  is  in  point  to  shew  that  they  must 
join.  But  Vernon  v.  Jejffiys(c)  is  expressly  in  point.  la 
that  case  the  Court  said,  "  If  the  other  two  did  not  seal  the 
deed,  the  plaintiff  might  have  helped  it  by  averment;  but 
here  on  the  oyer  we  must  take  it  they  did  seal.  Besides, 
as  they  are  named  in  the  covenant  as  covenantees  they 
might  join  in  the  action  though  they  did  not  seal."  It  is 
true  that  in  that  case  it  does  not  a|q>ear  that  there  waa  any 
averment  that  the  parties  not  joined  did  not  execute  the 
deed,  but  that  case  was  stronger  than  this,  because  there 
the  covenant  being  in  articles  of  partnership  were  mutual,, 
whereas  here  there  is  no  mutuality* 

JP.  Pollock,  contr^.  If  this  action  is  not  maintainable  in 
the  present  form,  the  parties  will  have  no  l^al  remedy,  and 
must  be  driven  into  a  Court  of  equity.  The  cases  cited 
on  the  other  side,  are  rather  in  fiivour  of,  than  against  the 
plaintiff,  because  they  shew  that  an  action  may  be  main-* 
tained  in  the  present  form  with  proper  averments.  The 
case  of  Clement  v.  Henley  was  an  action  by  all  the  co-t 
venantees,  some  of  whom  had  not  sealed,  and  the  objection 
taken  was  that  some  had  concurred  in  the  action,  who  had 
not  sealed.  Now  if  it  required  a  judgment  of  the  Court 
so  long  since  as  the  18  Car,  1.  that  parties  who  had  not 
sealed  might  concur  in  bringing  the  action,  it  affords  a 
strong  inference  that  up  to  that  period  at  least,  those  who 
had  not  sealed  might  abstain  from  joining  in  the  suit.     In 

(a)  9  Rep.  87.  (6)  2  Roll.  Abr.  Fait.  F.  pi.  8.  1.  35. 

(c)  e  Sera.  1146.  7  Mod.  358.  £.  C.  See  1  Vent.  34.   1  Sid.  24. 
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Vernon  v.  J^ffryt  it  is  laid  down,  that  all  the  parties  mtist 
be  presumed  to  have  sealed,  anless  the  cootrary  is  shewn* 
If  it  is  ascertained  that  some  of  the  covenantees  did  not 
seal,  the  Court  saythere,  that  for  want  of  an  averment 
diat  the  others  did  not  seal,  it  must  he  taken  that  they  bad 
rii  sealed,  for  a  person  who  professes  to  be  a  party  to  an 
instrument  must  be  presumed  to  have  done  every  thing  to 
give  validity  to  his  act.  In  Clement  v.  Henley  the  ob- 
jection was,  that  certain  parties  had  not  sealed  the  in- 
sthmient,  but  that  objection  was  overruled,  the  Court  say- 
ing thut  still  they  might  concur  in  the  action.  It  seems, 
dierefore,  to  have  been  the  opinion  of  the  profession,  at 
that  time,  that  those  alone  who  had  sealed  might  have  sued, 
leavii^  out  the  other  covenantees^  if  it  appeared  that  the 
latter  had  concurred.  There  is  no  decision  in  the  books 
which  says  that  a  party  who  does  not  seal  must  seal., 
[Bayley,  J.  In  the  case  of  a  bond,  the  obligees  never  seal.*— 
Abboiif  C.  J.  There  are  a  great  many  settlements,  and 
other  conveyances,  by  which  terms  are  created  or  assigned, 
and  become  vested  in  trustees,  who  never  execute  the  con- 
veyance. The  interest  and  the  term,  nevertheless,  pa§s  to 
them].  Until  assent,  nothing  passes  by  assignment,  for  till 
dien  there  is  nothing  to  bind  the  assignee.  The  question 
is,  whether  a  person  can  be  ctmsidered  as  becoming  a 
party  to  an  instrument,  which  professes  to  be  under  seal, 
until  he  actually  seals  it  or  does  some  other  act  expressing 
Us  adoption  of  it  as  a  covenantee.  It  lies  upon  the  other 
side  to  shew,  that  the  parties  who  have  not  executed 
diis  deed  have  done  some  act  to  manifest  their  assent  to  it. 
If  that  is  not  done  then  it  must  be  taken  that  they  did  not 
assent,  and,  therefore,  it  stands  as  a  covenant  with  the 
plaintiff  alone»  and  he  may  sue  alone. 

fVigkiman,  in  reply.  No  sufficient  answer  has  been 
given  on  the  other  side  to  this  objection.  The  Court  must 
adhere  to  die  general  principle  applicable  to  joint  cove- 
nants.   The  great  inconvenience  arising  from  the  breach 


CASES  lie  THE  KIKG  S  BENCH, 

of  the  general  principle  in  this  case  is,  that  it  will  produce 
a  multiplicity  of  actions.  A  covenant  cannot  be  joint' 
and  several  at  the  same  time.  It  is  argued  on  the  other 
side  that  this  is  only  a  covenant  with  Petrie,  inasmuch 
as  there  is  nothing  to  shew  that  the  other  covenantees  have 
assented.  Admitting  that  to  be  so  in  fact,  yet  still  there  is 
nothing  to  prevent  Beddome  from  executing  the  deed  next 
week,  and  Bury  the  week  afterwards,  and  then  the  cove- 
nantor might  be  liable  to  three  several  actions  for  the  same 
identical  breach,  for  Beddome  and  Bury  might  respectively 
say  that  they  had  never  disclaimed  (a).  (Here  the  Court 
stopped  him). 

Abbott,  C.  J. — I  am  of  opinion  that  the  present  action 
is  not  maintainable,  and  I  regret  that  it  is  not,  because  the 
consequence  will  be  that  the  widow  must  be  put  to  further 
expense  and  delay,  before  she  can  enforce  the  payment  of 
the  money.  The  action  is  brought  on  a  deed,  made  in  con- 
templation of  an  intended  marriage,  and  by  that  deed,  the 
covenantor  covenants  with  the  plaintiff,  and  two  other  per- 
sons, for  the  payment  of  an  annuity  to  them  for  the  benefit 
of  his  widow,  if  she  should  survive  him.  The  action  being 
brought  by  one  only  of  the  three  covenantees,  it  is  alleged 
in  the  declaration  in  excuse  for  not  having  joined  the  other 
two,  that  those  two  did  not  or  either  of  them  seal  the  in- 
denture. That  is  all  that  is  alleged.  Now  it  is  clear  from 
decided  cases,  that  although  a  party  does  not  seal  the  in- 
strument, yet  he  may  join  in  an  action  of  covenant  upon  it 
with  those  who  do.  That  point  has  been  properly  decided* 
and  is  not  controverted.  The  question  is,  whether  if  he 
may,  he  must  join  in  the  suit.  We  are  not  called  upon  to 
consider  what  might  be  the  effect  of  an  express  renuncia- 
tion, refusal,  or  disclaimer  by  the  other  two  covenantees ; 
for  the  declaration  does  not  allege  that  either  of  them  did 
renounce,  refuse,  or  disclaim.  All  that  it  alleges  is,  that 
they  did  not  seal  the  deed,  but  many  persons  assent  to 
(o)  See  Com.  Dig.  Tit.  Fait.  [C.  2.] 
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deeds  though  they  do  not  execute.  For  instance,  trastees 
very  often  assent  to  a  trust,  who  never  execute  the  trust 
deed,  and  it  is  not  necessary  that  the  assent  should  he  given 
at  the  moment  of  the  execution  of  the  instrument.  It  is 
clear  that  the  assent  may  be  given  at  any  time.  Unless, 
therefore,  it  b  alleged  expressly  that  the  other  two  cove- 
nantees had  dissented,  disclaimed  or  renounced,  it  appears 
to  me  that  we  must  intend  that  they  did  assent,  supposing 
their  assent  to  be  necessary  to  enable  them  to  join  in  the 
action.  Upon  this  short  ground,  namely,  that  dissent  does 
not  appear,  and  that  assent  must  be  presumed,  I  am^  of 
opinion  that  the  action  is  not -mabtainable.  I  think  the 
present  case  is  analagous  to  that  of  executors  under  a  will, 
who  cannot  sue  alone,  but  must  join  in  a  suit,  unless  he 
who  refuses  to  act,  expressly  renounces  by  some  formal  in- 
strument. It  was  formerly  the  opinion  of  some  persons,  as 
appears  from  the  recital  of  21  Hen.  8.  c.  4.  that  when  an 
estate  was  devised  to  several  trustees  to  sell,  if  any  of  them 
refused  to  concur  in,  or  accept  the  trust,  no  sale  could- 
take  place ;  to  remedy  which,  diat  statute  was  passed ;  biit 
it  does  not  speak  of  the  mere  absence  of  assent,  it  ex- 
pressly requires  proof  that  they  renounced  or  refused  to 
act.  From  analogy  to  that  case,  I  think  it  is  not  sufficient 
to  state  in  the  declaration,  that  die  other  covenantees  did 
not  seal  the  deed,  but  that  if  it  was  intended  to  rely  upon 
the  absence  of  their  seal,  more  should  have  been  alleged, 
namely,  that  they  expressly  dissented  from  it  and  renouuced. 
What  the  effect  of  that  may  be  we  will  not  decide.  It  is 
sufficient  for  us  to  say,  that  no  such  express  dissent  or 
renunciation  appears, -and  as  they  may  join  in  the  action  I 
diink  they  must.  ... 

Bayley,  J. — I  am  of  the  same  opinion.  By  this  deed 
James  Bury  covenanted  with  the  plaintiff,  Beddome,  and  with 
John  Bury,  that  he  would  pay  the  annuity  to  them  for  the  be- 
nefit of  his  wife.  The  plaintiff  sues  alone  without  Beddome 
and  J.  Bury,  and  complains  that  the  money  is  due  and  o>ving 
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^0  Atm.  Upon  the  fa^e  of  the  covenant  the  money  ought 
to  be  in  the  hands  of  three,  and  th^re  ought  to  be  the 
security  of  three  for  its  due  application  to  the  purpose 
intended ;  and  it  is  a  settled  rule  of  law,  that  in  all  actions 
brought  by  joint  covenantees,  or  joint  obligees,  or  persons 
td^whom  a  joint  obligation  is  granted,  all  must  concur  in 
suing,  and  that  an  action  brought  by  some  only,  out  of  the 
others,  cannot  be  maintained,  and  it  is  an  objection  not  in 
abatement,  but  in  bar.  That  was  decided  by  Eyre,  C.  J. 
in  Scott  V.  Godwin  (a)*  There  an  action  was  brought  on 
a  covenant  by  the  assignees  of  the  reversion.  Upon  de- 
murrer it  vras  .olgected  that  the  covenant  was  by  operation 
of  law  a  covenant  with  two,  and  that  one  alone  could  not 
aae,  and  the  Court  decided,  that  in  all  cases  the  parties 
.with  whom  a  contract  was  made  must  join  in  the  action. 
JN^ow,  therefore,  in  this  case  the  plaintiff  was  wrong  in 
suing  alone,  unless  he  has  shewn  a  title  by  law,  which 
gives  him  a  right  so  to  sue.  Having  sued  alone  it  appears 
to  me  that  the  defendant  has  a  right  to  say,  **  I  uever  con- 
tracted with  you  al<mej  I  never  meant  that  you  alone 
should  be  trusted  with  the  money.  1  intended  that  the 
mosey  shoi^ld  be  entrusted  to  the  possession  of  three, 
and,  therefore,  the  suit  ought  to  be  in  the  names  of  those 
three.  I  have  a  right  to  the  benefit  that  may  result  from 
ba^g  the  action  brought  in  the  names  of  all  instead  of 
one  only."  It  may  be  b^ieficial  in  some  respects  to  the 
defendants  to  have  the  action  brought  in  the  names  of 
all  the  covenantees,  because  there  may  be  circumstances 
which  would  be  a  complete  bar  if  the  action  were  brought 
in  the  names  of  three,  but  would  not  be  so  if  brought  in 
the  name  of  one.  I  am  quite  clear  that  the  plaintiff  is 
not  entitled  to  sue  alone  unless  he  has  shewn  a  right  upon 
the  face  of  his  declaration  to  sue  alone  upon  a  covenant, 
which  purports  on  the  face  of  it  not  to  be  with  him  alone, 
but  with  him  and  two  others.  Now  the  only  thing  he  has 
done  b  to  aver,  that  the  other  two  covenantees  did  not 
(a)  i  Bos.  and  Pul.  67. 
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sign  the  deed.  The  case  which  Mr.  PolliKk  has  cited 
shews  that  the  mere  neglect  to  execate  the  deed  does  not 
prevent  the  parties  from  being  covenantees.  They  have 
a  right  to  say  that  they  are  covenantees,  and  there  would 
be  no  oliyection  to  their  all  concurring  in  the  suit.  They 
may  consider  themselves  as  being  covenantees  and  they 
may  assent,  and  unless  it  is  shewn  upon  the  face  of  the 
declaration  that  they  have  done  something,  by  which  their 
character  of  covenanlees  was  destroyed,  die  plaintiff  is 
not  entitled  to  sue  alone.  I  believe  the  only  legal  mode 
would  be  to  summon  the  other  parties,  and  get  their  dissent, 
and  dien  the  plaintiff  would  haye  a  repudiation  of  their 
lights.  Whether  that  repudiation  would  make  a  covenant 
to  pay  to  three  a  covenant  to  pay  to  one,  so  as  to  give  a 
right  to  that  one  to  sue  in  his  own  name^  I  do  not  say ;  bill 
at  present  the  plaintiff's  right  to  sue  alone  is  nbt  sufficiently 
made  ont. 


i8e4. 


PsTftlS 
V. 

Bury 


HoLROYD,  J. — I  am  also  of  (^nion  that  the  plaintiff 
is  not  entitled  to  sue  alone  on  this  coyenant.  The  negleet 
ef  two  of  the  covenantees  to  seal  will  not  convert  it  into  a 
covenant  with  cme,  so  as  to  give  that  one  the  right  to  re- 
ceive the  whole  of  the  money.  It  is  manifest  from  the 
intention  of  the  party  covenanting  that  the  money  was  to 
be  received  by  three,  but  the  non  execution  of  the  deed 
by  the  others  will  not  convert  it  into  a  right  for  one  only 
to  sue;  that  is  an  oM  principle  of  law.  The  cases  cited 
shew  that  all  joint  covenantees  may  stie  though  they  have 
not  executed  the  indenture,  and  if  they  may  they  must, 
miless  dissent  or  dbclaimer  is  shewn. 

LiTTLSDALE,  J. — I  am  of  the  same  opinon. 

Judgment  for  the  defendants  on  demurrer. 
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Doe,  on  the  several  demises  of  Benjamin  Maddock  and 
Jane  GarratTi  his  wife,  and  Thomas  Moore  and 
Ann>  his  wife^  v.  John  Lynes  and  Thomas  Walker. 

Termor  as-       EjECTMENT  on  the  joint  and  several  demises  of  Ben- 

signs  biB  estate  .       .  *^ 

to  A.  and  B.    jamn  Maddock  and  JaneGarratt,  alias  JanCj  his  wife,  and 

oercdn^pur-  Thomas  Moore  and  Atm,  his  wife,  to  recover  a  messuage 
poses;  and  by  and  lands,  called  the  Brock^s,  in  the  parish  of  Barwell,  in 
tttTty  executed  ^®  -  county  of  Leicester.  The  defenclant,  Lynes,  defended 
h^  ''a^?'  ^  tibe  landlord,  and  the  defendant  Walker  as  the  tenant  .in 
and  D.  of  the  possession  of  the  premises.  At  the  trial  before  Holroyd,  Jv 
r"n  ^r^n  **  *^*  Leicestershire  Summer  Assizes,  1 822,  the  plaintiff  had 
other  tnisu:—  a  vcfdict,  subject  to  the  opinion  of  the  Court  upon  the  folr 
Held,  that  the  i^^^^^  ^.„^  . 
term  assigned   »owmg  case : 

to  A.  and  B.  Jane  Maddock,  the  wife  of  Benjamin  Maddock,  and  Anm 
stroyed  by  the  Moore,  the  wife  of  Thomas  Moore,  were  the  co-heiresses  of 
^!S?bSn°*ii  '''•  ^^P^^f  w**^  d>c<*  on  <M^  about  the  ^SA  February,  1809, 
proof  that  without  issue  and  intestate,  and  was  at  the  time  of  his  death 
sented  to tr  "*  *®  possession  and  actual  occupation,  of  the  premises  ia 
question.  (  The  said  T.  Cooper. vivl's  possessed  of  the. whole 
of.  the  premises  for  the  remainder  of  long  terms  of  years, 
created  by  leases  granted  by  the  Honourable  John  Grey,  lord 
of  the  manor  of  Barwell,  in  the  time  .of  Queen  Elizabeth* 
By  indenture. of  assignn^ent  duly  execifted  by  the  parties 
thereto,  bearmg  date  1st  November,mi,  and  made  between 
the  said  T.  Cooper  of  the  first  part,  /•  Wikman.  and  J.  Lynes 
of  the  second  part,and  JB.  Kiss  of  the  third  part,  reciting 
T.  Cooper^s  title  to  the  lands  therein  mentipnedi  for  the 
remainder  of  three  several  terms,  namely,  two  of  10,000 
years,  and  the  other  of  1^000  years;  it  was  witnessed,  that 
in  consideration  of  a  marriage  intended  to  be  had  between 
T.  Cooper  and  £.  Kiss,  and  for  the  considerations  men- 
tioned in  a  certain  indenture  of  three  parts,  intended  to  bear 
date  after  the  day  of  the  date  thereof,  (meaning  a  certain 
indenture  of  feoffment  hereinafter  set  forth,)  and  made  be- 
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tween  1\  Cooper,  S.  Heyrick,  and  J.  Heyrick,  of  the  first 
part;  fV.  Cooper  and  /.  Kiss,  of  the  second  part;  and  E. 
Kiss,  of  the  third  part ;  and  in  consideration  of  5si  to  the 
said  T.  Cooper,  paid  by  the  said  /.  Wileman  and  T.  Lynes, 
and  for  divers  other  good  causes  and  considerations,  T. 
Cooper  did  bargain,  sell,  assign,  transfer,  and  set  over  anto 
J.  Wileman  and  T.  Lynes,  their  executors,  administi-ators, 
and  assigns,  all  the  said  recited  messuages,  closes,  heredita- 
ments and  premises,  with  their  appurtenances,  and  all  other 
leasehold  closes,  lands  and  hereditaments  whatsoever,  of  the 
said  r.  Cooper,  lying  and  being  in  the  lordship  of  Barwell 
aforesaid;  and  all  the  estate,  8cc.  to  hold  unto  J.  Wileman 
and  T.  Lynes,  their  executors,  administrators  and  assigns, 
for  the  residue  of  the  said  terms  of  10,000  years,  10,000 
years,  and  1,000  years;  subject,  nevertheless,  to  the  trusts 
and  proviso  thereinafter  declared,  namely,  upon  trust  to. per- 
mit and  suffer  T.  Cooper,  his  executors,  administrators*  and 
assigns,  to  receive  the  rents  for  his  and  their  own  use  ;  and 
that  the  said  terms  might  be  disposed  of  as  he,  T.  Cooper, 
should  direct,  until  the  said  intended  marriage  should  be 
solemnized ;  and  after  the  solemnization  thereof,  in  trust  to 
permit  and  suffer  T,  Cooper  and  his  assigns  to  enjpy,  receive 
and  take  the  rents  and  profits  of  the  premises  for  so  long 
time  of  the  said  term  and  terms  as  should  occur  duripg  the 
life  of  T.  Cooper;  and  after  his  decease,  upon  trust,  to  per- 
mit and  suffer  the  wife  to  receive  the  rents  during  her  life ; 
and  after  her  death  to  permit  the  first  son  of  the  marriage  to 
receive  the  rents  during  such  time  of  the  term  as  he  should 
happen  to  live ;  and  in  case  he  should  die  before  tweoty-one, 
then  the  second  and  other  sons  successively ;  and  in  case 
there  should  be  no  issue  male  of  the  marriage,  then  tQ  per- 
mit all  and  every  the  daughters  to  receive  the  rents  so  lopg 
as  they  should  live ;  and  if  any  such  daughter  or  daughters 
should  attain  the  age  of  twenty-one,  in  trust  for  such  daugh- 
ter or  daughters,  and  her  executors,  administrators  and  as- 
signs ;  and  in  case  there  should  be  no  issue  of  the  marriage, 
or  in  case  all  such  issue  should  die  before  the  age  of  twenty- 

VOL.  V.  M 
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]624.       ouei  in  trast  for  the  executors  and  administrators  of  T. 
^7  Cooper*    There  was  a  proviso  enabling  the  husband  and 

V.  Vfife,  with  the  consent  of  the  trustees,  to  revoke  these  uses 

YVES.  .^^  trusts,  and  to  appoint  fresh  ones  ;  and  a  covenant  by  T. 
Cooper,  that  the  premises  should  remain,  during  the  remain- 
der of  the  term,  in  the  trustees,  without  any  disturbance  by 
him  or  any  person  claiming  under  him,  and  also  a  covenant 
for  further  assurance.  By  indenture  of  feoffment,  duly  exe-^ 
cuted  by  the  parties  thereto,  bearing  date  2d  November, 
1771 9  and  made  between  the  said  T.  Cooper,  S.  Heyrick, 
and  J.  Heyrick,  therein  described,  of  the  first  part ;  W. 
Cooper  and  J.  Kiss,  therein  described,  of  the  second  part ; 
and  E.  Kiss,  of  the  third  part ;  it  was  witnessed,  th^t  in 
consideration  of  a  marriage  then  intended  to  be  solemnized 
between  T,  Cooper  and  £.  Kiss,  and  of  a  considerable  mar- 
riage portion  which  T.  Cooper  would  receive  with  E,  Kiss 
on  the  solemnization  of  the  marriage,  and  for  the  making  a 
jointure  and  provision  of  maintenance  for  E.  Kiss  in  lieu  of 
dower  in  case  the  marriage  should  take  effect,  and  she  should 
happen  to  survive  T.  Cooper,  and  for  the  settling  and  assuring 
the  messuage,  closes,  lands  and  hereditaments,  therein  de- 
scribed, to  the  several  uses,  and  under  and  subject  to  the 
proviso,  condition,  or  agreement  therein  expressed ;  and 
abo  in  consideraUon  of  10s.  each  to  7^.  Cooper,  S.  Heyrick, 
and  J.  Heyrick,  paid  by  W.  Cooper  and  J.  Kiss,  and  for 
divers  other  good  and  valuable  causes,  T.  Cooper  did  grant, 
bargain,  sell,  alien,  enfeoff  and  confirm,  and  S.  Heyrick  and 
J.  Heyrick,  by  the  direction  and  appointment  of  T.  Cooper, 
clid,  according  to  their  several  respective  estates  dierein, 
bargain,  sell,  alien,  enfeoff,  and  confirm  unto  W.  Cooper  ^nd 
J,  Kiss,  dieir  heirs  and  asTsigns,  the  said  messuage  and  closes 
called  the  Brockeys,  and  their  appurtenances,  to  hold  to  JV, 
Cooper  and  J.  Kiss,  their  heirs  and  assigns,  to  such  uses  as 
the  same  premises  respectively  stood  limited  to  before  the 
execution  of  the  said  indenture,  until  the  solemnization  of 
the  said  marriage ;  and  after  the  solemnization  thereof,  to 
the  use  of  T.  Cooper  and  his  assigns,  for  the  term  of  his 
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natniml  life,  without  impeachment  of  waste ;  and  after  his 
decease,  to  the  use  of  £.  Kiss,  and  of  her  assigns,  for  her 
natural  life,  for  her  jointure,  and  in  lieu  of  all  dower  and 
Airds ;  and  after  the  decease  of  the  survivor  of  them,  T. 
Cooper  and  JB.  Kiss,  to  the  use  of  the  heirs  of  the  body  of 
T.  Cooper  on  the  body  of  E.  Kiss,  lawfully  to  be  begotten ; 
and  in  default  of  such  issue,  to  the  use  of  the  heirs  and 
assigns  of  T.  Cooper,  for  ever.    Then  followed  a  proviso 
enabling  T.  Cooper  and  £.  Kiss,  during  their  jomt  lives,  by 
deed,  with  the  consent  of  W.  Cooper  and  J.  Kiss,  or  the 
sarvivor,  or  his  executors,  or  administrators,  to  revoke  the 
aforesaid  uses  or  trusts,  and  limit  fresh  uses  or  trusts.     1\ 
Cooper  by  that  deed  covenanted,  granted  and  agreed,  for 
himself,  his  heirs,  executors  and  administrators,  to  and  with 
fV.  Cooper  and  J.  Kiss,  and  their  heirs,  that  the  premises 
should  remain  to  the  uses  and  subject  to  the  proviso  afore- 
said, and  be  quietly  enjoyed  accordingly,  without  any  inter- 
niptioo  by  T.Cooper, his  heirs  or  assigns,  or  S.  Heyrick,  and 
/•  Heyriekj  or  either  of  them,  their,  or  either  of  their  heirs  or 
assignSy'^HM'  any  persons  whomsoever,  claiming,  or  to  claim, 
under  them,  or  any  of  them.    The  indenture  also  contained 
a  power  of  attorney  from  1\  Cooper,  S.  Heyrick,  and  J. 
Heyrick,  to  fVilliam  Ward,  to  deliver  seisin  of  the  messuage 
snd  premises,  by  the  said  deed  granted  and  enfeoffed,  to  W. 
Cooper  and  J.  Ki^,  to  hold  to  them,  their  heirs  and  assigns, 
according  to  the  purport,  true  intent  and  meaning  of  the 
said  indenture.    The  foUowmg  memorandum  of  livery  of 
seisin  was  indorsed  on  the  deed :  **  Be  it  remembered,  that 
on  the  5th  day  of  November,  in  the  year  of  our  Lord  177 If 
the  within  named  William  Ward,  by  virtue  and  in  execution 
of  the  power  and  authority  to  him  given  and  granted  by  the 
within  written  indenture,  did  enter  into  and  upon  the  meS-* 
suage  or  tenement  and  one  of  the  closes  within  granted,  in 
the  name  of  the  whole  of  the  within  granted  hereditaments 
snd  prembes,  and  take  full  and  peaceable  possession  and 
seisin  tliereof,in  the  name  of  the  whole  of  the  within  granted 
hereditanients  md  premises ;  and  immediately  after  deliver 
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over  the  same  unto  the  within  named  William  Cooper  and 
Joshua  Kiss,  to  hold  to  them,  their  heirs  and  assigns,  accord- 
ing to  the  tenor,  purport,  true  intent  and  meaning,  of  the 
within  written  indenture."     T.  Cooper  continued  in  the  pos- 
session and  actual  occupation  of  the  premises,  in  the  inden- 
tures of  the  1st  and  2d  of  November,  1771,  mentioned,  from 
the  time  of  executing  the  indentures  until  his  death  in  1809> 
and  paid  an  annual  chief  rent  of  sixpence,  for  part  of  the 
premises,  to  the  lord  of  the  manor  of  BarwelL     Wileman, 
one  of  the  trustees  under  the  indenture  of  the  1st  of  Novem- 
ber, 1771,  died  in  June,  1785,  and  T.  lynes,  the  other  trus- 
tee under  the  said  indenture,  died  in  April,  1787^  and  made, 
by  his  wDl,  the  defendant,  J.  Lynes,  his  executor.     Upon 
the  death  of  T.  Cooper,  J,  Lynes,  the  defendant,  as  agent  for 
the  widow,  E,  Cooper,  who  was  entitled  to  a  life  interest 
under  the  trusts  or  limitations  of  each  of  the  said  indentures 
of  the  1st  and  2d  of  November,  M7\,  let  the  premises  to  the 
defendant,  7.  Walker,  and  received  the  rent  of  the  same  for 
her  life.    The  chief  rent  above  mentioned  was  paid  to  the 
lord  of  the  manor  during  the  lifetime  of  Mrs.  Cooper,  and 
since  her  decease  by  the  said  J.  Lynes,  down  to  the  year 
1816.    The  premises  sought  to  be  recovered  by  the  action 
are  the  whole  of  the  premises  granted  by  the  indenture  of 
feoffment  of  the  2d  of  November,  177 1,  and  are  the  same  as 
are  comprised  in  the  terms  of  10,000  years,  10,000  years, 
and  1,000  years,  in  the  deed  of  assignment  of  the  1st  of  No- 
vember,  177 1,  mentioned.    The  marriage  of  £.  Kiss  and  T. 
Cooper  was  solemnized.     They  had  no  issue  of  the  marriage, 
and  T.  Cooper  died  in  possession  of  the  premises.    His  wife 
survividd  him,  and  died  on  or  about  the  9th  of  April,  1810. 
The  question  for  the  opinion  of  the  Court  is  whether  the 
plaintiff  is  entitled  to  recover.  .       . 

Preston,  for  the  plaintiff.  To  support  this  action  two 
propositions  must  be  established ;  first,  that  T.  Cooper  by 
the  feoffment  gained  the  fee  absolutely,  and  acquired  an 
estate  in  fee  rightful  against  all  persons  but  the  reversioner; 
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Bod  second,  that  by  the  feofFment  the  term  ivas  forfeited  and 
destroyed/ and  the  right  under  it  barred.  In  favour  of  the 
first  proposition,  there  is  an  uniform  current  of  authorities 
from  the  period  when  BractonYfrote,  down  to  the  period  when 
Taylor  v.  Horde  (a)  was  determined.  Littleton  says  (6), 
'*  when  tenant  for  life  maketh  a  feoffment  in  fee,  by  such  a 
feoffment  the  fee  simple  passeth.  For  tenant  for  years  may 
make  a  feoffment  in  fee,  and  by  his  feoffment  the  fee  simple 
shall  pass,  and  yet  he  had  at  the  time  of  the  feoffment  made 
but  an  estate  for  term  of  years."  Lord  Coke^  in  his  com- 
ment upon  that  section,  says,  **  here  it  is  implied,  that  albeit 
the  feoffment  made  by  lessee  for  years,  be  a  feoffment  be- 
tween the  feoffor  and  the  feoffee,  and  that  by  this  feoffment 
the  fee  simple  passeth  by  force  of  the  livery,  yet  is  it  a  dis- 
seisin to  the  lessor  (c).  [Holroyd,  J.  It  would  be  a  dis- 
seisin only  at  the  election  of  the  lessor.  That  appears  in 
the  course  of  the  judgment  of  Lord  Mansfield  in  Taylor  v. 
Horde,  for  he  there  says,  "  if  the  lessee  for  life,  or  years, 
makes  a  feoffment,  the  lessor  may  still  distrain  for  the  rent, 
or  charge  the  person  to  whom  it  is  paid,  as  a  receiver ;  or 
bring  an  ejectment,  and  chuse  whether  he  will  be  considered 
as  disseised.  In  Metcalf,  d.  Kynaston,  v.  Parry  and  others, 
which  was  a  case  reserved  at  Salop  Assizes,  25th  March, 
1742,  for  the  opinion  of  the  Court  of  Exchequer,  (who 
gave  judgment  on  24th  November,  1743,)  the  case  was  this.. 
Tenant  in  tail,  of  lands  leased  by  his  father,  to  a  second 
son,  for  lives,  (under  a  power,)  upon  his  father's  death  re- 
.ceived  the  rent  from  an  occupier,  as  owner,  and  as  if  no 
such  lease  had  been  made,  during  bis  whole  life.  He  suf- 
fered a  common  recovery.  It  was  holden  *  that  this  was 
only  a  disseisin  of  the  freehold  at  election,  and  that  therefore 
he  could  not  make  a  good  tenant  to  the  praecipe :'  and  the 
recovery  was  adjudged  bad.*^  That  certainly  is  an  autho- 
rity against  the  present  argument,  but  it  is  the  only  one  to 
be  found.  It  stands  alone,  and  is  opposed  to  a  host  of 
contrary  decisions.  Besides,  in  that  case  there  was  merely 
.    (a)  1  Burr.  00.        (6)  Sect.  611.        (c)  Co.  Litt.  330.  b. 


CASES  IN  THE  KING  S  BENCH, 

a  receipt  of  rent;  there  was  no  disaeisin  in  fact  by  the  elder 
son ;  the  freehold  was  in  the  younger  son  by  virtue  of  the 
lease.    The  feoffee  does  not  become  the  tenant  of  the  lessor. 
A  feoffment  is  necessarily  a  disseisin  in  feet,  except  only  as 
between  the  lord  of  the  seignory  and  his  tenant.     Bracton 
cites  the  case  of  a  stranger  entering  upon  a  vacant  posses- 
sion, and  making  a  feoffment,  and  lays  it  down  as  clear  law 
that  such  a  feoffment  creates  a  fee  as  between  the  feoffor, 
the  feoffee,  and  all  others  who  have  not  the  right  in  them ; 
nay,  he  even  goes  the  length  of  saying,  that  by  lapse  of  time 
the  fee  will  pass,  even  against  the  person  who  has  the  right 
in  him.     Against  some  parties  the  feoffment  perhaps  may 
be  void  for  fraud,  or  for  usury;  against  the  reversioner  for 
instance,  when  the  tenant  remains  in  possession,  and  con- 
tinues to  pay  rent.     Lord  Coke  says,  ^'  our  author  saith,  that 
tenant  for  term  of  years  may  make  a  feoffment;  whereupon 
it  foUoweth,  that  the  feoffor  may  thereunto  annex  a  warranty, 
whereupon  the  feoffee  may  vouch  him."  (b)    In  a  subse- 
quent passage  he  adds,  ^'  if  a  lessee  for  years,  or  tenant  by 
elegit,  8cc.  or  a  disseisor  incontinent  make  a  feoffment  in  fee 
with  warranty,  if  the  feoffee  be  impleaded,  he  shall  vouch 
the  feoffor,  and  after  him  his  heir  also ;  because  this  is  a 
covenant  real,  which  binds  him  and  his  heirs  to  recompence 
in  value,  if  they  have  assets  by  descent  to  recompence ;  for 
there  is  a  feoffment  de  facto,  and  a  feoffment  de  jure:  and 
a  feoffment  de  facto  made  by  them  that  have  such  interest 
or  possession  as  is  aforesaid,  is  good  between  the  parties, 
and  against  all  men,  but  only  against  him  that  hath  right^(c). 
Then  if  the  feoffment  is  good  to  pass  the  fee,  the  distinction 
taken  by  Lord  Hate   in  Focm  v.  Salisbury  (d),  betweeu 
tenant  for  life  and  tenant  for  years,  is  applicable.     He  says^ 
'^  if  lessee  for  years  be,  the  remainder  over  for  life,  and  the 
lessee  for  years  levy  a  fine,  and  five  years  pass;  the  lessor  is 
not  barred  by  any  non-claim,  because  the  fine  operates  no- 

(a)  Bract,  lib.  S.  c.  14.    See  Co.  Lite.  330.  b.  aod  Butler's  note 
thereon. 

(6)  Co.  litt.  380.  b.  (c)  Id.  367.  a.  (rf)  Hardr.  400. 
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thing,  and  partes  adjimm  mhil  habutrunt  may  be  pleaded        1824. 


to  it :  otherwise  it  is  where  a  tenant  for  life  levies  a  fine :         _ 

Doe 
for  he  has  a  freehold^  and  his  fine  displaces  the  remainders,  v. 

and  therefore  an  entry  is  requisite  within  five  years  after  the  I<^»J^- 
death  of  the  tenant  for  life.  And  therefore,  when  a  lessee 
for  years,  or  at  will,  is  to  levy  a  fine,  it  is  usual  for  the  les^ 
see  to  make  a  feoffment  first,  to  displace  the  other  estates." 
WkaUy  ▼•  Tankred  (a)  seems  also  to  be  an  authority  for 
the  plaintiff  on  this  point.  The  case  was  this, ''  Charles 
Meynel,  tenant  for  ninety-nine  years,  if  he  live  so  long,  the 
remainder  to  Edmund  Meynel  in  tail,  14th  October ^  1656, 
enfeoffs  the  defendant  and  his  heirs;  and  Hilary ^  1656^ 
le?ies  a  fine,  $ur  conusant  de  droit  come  ceo,  &c.  with  pro-^ 
cUmations,  to  the  same  Charles  Tankred,  to  the  use  of  him 
and  his  heirs,  who  entered  accordingly.  28th  August,  l66l, 
Edmund  Meynel  died.  Charles  Meynel,  1 8th  March,  1664, 
died.  10th  April,  ^S  Car.  %.  the  lessor  of  the  plaintiff, 
being  eldest  son  and  heir  of  the  said  Edmund  Meynel,  en- 
tered, and  whether  his  entry  was  lawful  was  the  question, 
wherein  the  single  point  was,  whether  Edmund  Meynel 
ought  to  have  entered  within  five  years  after  the  fine  levied, 
or  shall  have  other  five  years  after  the  death  of  Charles 
MeyneL  And  resolved  per  tot.  cur.  he  shall  have  five  years 
after  the  expiration  of  Charles's  estate  by  his  death ;  and 
that  there  is  no  difference  between  the  lessee  for  life  and 
lessee  for  years  as.  to  this  point."  [Bwfley,  J.  Does  a 
feoffment  destroy  a  term  created  to  attend  the  inheritance  f] 
If  the  trustee  of  the  term  is  privy  to  the  feoffment  it  clearly 
does;  All  these  authorities  concur  in  shewing  that  by  a 
feoffment,  by  a  tenant  for  years,  the  fee  passes  against  all 
persons,  except  him  who  is  the  rightful  owner.  Taylor  v. 
Horde  is  the  only  case  to  the  contrary,  and  that  may  have 
heen  rightly  decided,  either  upon  the  ground  of  fraud,  or 
according  to  its  own  peculiar  circumstances,  without  im- 
pugning the  present  argument.  Fermof^s  case  (6)  may  be 
quoted  on  the  other  side,  but  that  is  very  distinguishable 
(a)  Sir  T.  Raym.  9ia    See  S.  C.  8  Ler.  51.  (k)  3  Rep.  TT. 
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from  the  present.    There  the  feoffor  remained  in  possession 
and  continued  to  pay  the  rent,  and  although  it  was  held  that 
•the  fine  was  void,  as  between  the  reversioner  and  his  tenant, 
it  was  not  held  that  the  feoffment  was  void :  and  in  that 
case  partes  ad.finem  nihil  habuerunt  could  not  have  been 
pleaded  in  answer  to  the  fine.    Then  second,  although  the 
feoffment  did  not  pass  the  fee,  as  against  the  reversioner, 
still.it  destroyed  the  term  and  barred  the  right  of  the  termor. 
The  intention  of  the  parties  to  the  feoffment  and  the  assign- 
ment, which  were  parts  of  one  and  the  same  transaction, 
plainly  was>  that  the  right  of  possession  and  the  order  of 
^succession  should  from  thenceforward  be  regulated,  not  by 
the  term,  but  by  the  feoffment;  and  unless  that  intention  is 
carried  into  effect,  great  confusion  of  rights  must  occur 
between  real  and  personal  representatives.     Suppose  the 
owner  had  died  leaving  issue;  if  the  term  were  held  to  con- 
tinue, the  beneficial  estate  would  go  to  the  personal  repre- 
sentatives ;  but  if  the  feoffment  were  allowed  to  prevail,  it 
would  go  to  the  heir.     The  object  of  the  parties  was  to 
acquire  the  fee,  and  therefore  they  intended  to  commit  an 
act  amounting  to  a  forfeiture,  but  at  the  same  time  to  pro- 
tect themselves  from  the  consequences  of  a  forfeiture,  by 
the  assignment  of  the  term  as  it  stood,  untouched  by  the 
feoffment.     {^Bayley,  J.  They  could  not  protect  themselves 
from  a  forfeiture,  unless  the  term  had  continuance.]     Then, 
assuming  the  term  to  have  continuance,  the  possession  of 
the  termor  was  the  seisin  of  the  reversioner,  and  thus  there 
was  no  disturbance  of  the  reversioner.     The  trustee  has  in 
substance  attorned  to  the  feoffee,  and  acknowledged  a  new 
reversioner,  and  that  acknowledgment  operated  as  a  dis- 
claimer of  tenancy  and  as  a  forfeiture  of  the  term :  as  was 
held  in  Doe  v.  Williams  («),  and  Lord  Dormer's  case,  HiL 
1817*     The  latter  has  not  yet  been  reported,, but  a  short 
notice  of  it  is  to  be  found  in  a  late  edition  of  a  treatise  on 
Conveyancing  (b).     If  one,  under  a  claim  of  the  inheritance, 
wrongfully  enters  upon  land,  and  ousts  the  termor,  his  entry 
(a)  Cowp.  691.  {b)  Prestoir^  Conveyancing,  3nd  Edit.  a^. 


MICHAELMAS  TERM,  FIFTH  GEO.  IV. 

operates  as  a  disseisin  of  the  reversioner.  If  the  termori  in 
order  to  protect  the  term,  afterwards  re-enters,  the  reversion 
is  restored ;  unless  by  a  descent  cast,  worked  in  the  interval, 
the  right  of  the  reversioner  is  converted  into  a  right  of  ac- 
tion. Here,  the  termor  has  made  a  feoffment,  and  although 
he  has  subsequently  paid  rent,  still  he  has  destroyed  the 
term,  and  determined  the  tenancy  as  between  himself  and  the 
reversioner;  if  the  reversioner  elects  so  to  construe  the 
wrongful  act  of  the  termor.  It  is  for  the  benefit  of  the 
reversioner,  to  ai^ue  that  there  is  a  forfeiture  of  the  term. 
Disseisin,  in  fact,  is  no  more  than  the  conversion  of  a  rightful 
into  a  wrongful  seisin;  and  such  disseisin  may  be  effected 
either  by  a  tenant  for  life  or  for  years,  by  the  act  of  making 
a  feoffment:  but  a  tenant  in  tail  by  making  a  feofiment* 
works  a  discontinuance.  The  old  remedy  for  disseisin, 
which  was  given  by  the  statute  of  Westminster^  but  has  been 
superseded  by  the  modem  action  of  ejectment,  was  the  assize 
of  novel  disseisin.  The  proceedings  under  that  writ  were 
frequently  merely  fictitious,  the  parties  being  suffered  to 
consider  themselves  as  disseised,  for  the  purpose  of  trying 
their  right,  by  that  short  and  summary  remedy;  and  the 
disseisins  in  the  majority  of  those  cases  were  disseisins  by 
election  only.  But  originally,  there  were  only  two  kinds  of 
disseisin  in  fact;  namely,  a  forcible  entry  upon  the  posses- 
sion, or  an  entry  upon  a  vacant  possession;  and  a  feudal 
act  by  a  person  who  had  obtained  possession  rightfully,  as 
a  lessee  for  life  or  for  years,  or  by  a  person  who  had  a  mere 
naked  possession.  If  a  tenant  for  life  or  for  years  makes  a 
feoffment,  his  wife  becomes  entitled  to  dower,  because  by 
making  the  feoffment,  he  has  acquired  the  fee;  and  the 
feoffee,  deriving  title  from  the  feoffor,  is  estopped  from  dis- 
puting the  feoffor's  title  to  the  fee:  but  if  a  tenant  for  life 
grants  a  lease  to  a  third  person,  for  the  life  of  such  third 
person,  his  wife  is  not  entitled  to  dower  (a).  Here  the 
disseisee  cannot  contend  that  his  is  a  disseisin  by  election . 
Where  a  tenant  for  years  is  in  possession,  a  stranger  cannot 
(a)  Frestm  on  Estates,  i>oeper,  1st  Edit.  555. 
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18^4.  make  a  feoffment^  unless  he  actually  oust  the  tenant  for 
years^  or  obtain  his  consent  to  the  livery.  Possession  alone 
is  necessary  to  constitute  a  good  and  valid  feoffment;  but 
where  the  tenant  for  years  consents  to  the  feofiment,  which 
is  a  wrongful  act  against  the  reversioner,  his  consent  to  Uveiy 
made  by  a  stranger  is  a  forfeiture,  for  he  thereby  attorns  to 
a  stranger,  and  recognises  a  title  in  him  as  against  the  right- 
ful owner.  Here,  if  the  assignee  of  the  term  had  entered, 
under  a  claim  of  the  term,  immediately  after  the  feoffment, 
he  would  have  restored  the  seisin  to  the  reversioner.  LU- 
tleton,  treating  of  this  subject,  writes  thus  (a);  ''  if  a  man 
be  disseised  by  two,  if  he  release  to  one  of  them,  he  shall 
hold  his  companion  out  of  the  land,  and  by  such  release,  he 
shall  have  the  sole  possession  and  estate  in  the  land.  But 
if  a  disseisor  enfeoff  two  in  fee,  and  the  disseisee  release  to 
one  of  the  feoffees,  this  shall  enure  to  both  the  feoffees,  and 
the  cause  of  the  diversity  between  these  two  cases  is  preg- 
nant enough,  for  that  they  come  in  by  feoffment,  and  the 
others  by  wrong."  And  Lord  Coke,  observing  upon  this 
passage,  says  (A), ''  this  is  to  be  understood  where  tenant  in 
fee  simple  is  disseised,  and  release;  for  if  tenant  for  life  bie 
disseised  by  two,  and  he  releaseth  to  one  of  them,  this  shall 
enure  to  them  both ;  for  he  to  whom  the  release  is  made 
hath  a  longer  estate  than  he  that  releaseth,  and  therefore 
cannot  enure  to  him  alone,  to  hold  out  his  companion,  for 
then  should  the  release  enure  by  way  of  entry  and  grant  of 
his  estate,  and  consequently  the  disseisin  to  whom  the  release 
is  made  should  become  tenant  for  life,  and  the  reversion 
revested  in  the  lessor;  which  strange  transmutation  and 
change  of  estates  in  this  case,  the  law  will  not  suffer.  But 
if  lessee  for  years  be  ousted,  and  he  in  the  reversion  disseised, 
and  the  lessee  release  to  the  disseisor,  the  disseisee  may  en- 
ter,/or  the  term  for  years  is  extinct  and  determined.  But 
otherwise  it  is  in  c^se  of  a  lessee  for  life ;  for  the  disseisor 
hath  a  freehold,  whereupon  the  release  of  tenant  for  life 
may  enure,  but  the  disseisor  hath  no  term  for  years,  wherr- 
(tf)  Seet.  47S.  (6)  Co,  Litt,  375.  b.  . 
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upon  the  relemae  of  the  leasee  for  year^  may  enure."  That  1 624. 
authority  decides  this  case,  because  it  shews  that  the  term  ^^"^^ 
was  destroyed  by  the  feoffment,  and  that  immediately  upon  i^. 

the  feoffiiieDt  being  made,  the  lord  had  a  right  to  enter.  ^^nes. 
[Uftledale,  J.  How  does  it  shew  that?  It  is  admitted 
that  the  feoffment  is  ineffectual;  unless  the  termor  was  privy 
and  consenting  to  it,  of  which  there  is  no  evidence  at  all. 
The  term  had  beed  assigned  before  the  feoffment  was  made, 
and  there  is  nothing  to  connect  the  assignees  with  the  feoff- 
ment, or  to  indicate  their  consent  to  it.]  The  language  of 
the  assignment  clearly  implies,  that  the  trustees  assented  to 
the  feoffment,  for  it  refers  to  a  certain  indenture  of  three 
parts,  intended  to  bear  date  on  the  day  following,  which  inden- 
ture was  in  fact  the  feoffment.  Besides  Coopei^  by  the  very 
act  of  making  the  feofiiuent,  claimed  a  title  adverse  to  the 
trustees. 

Tindal,  contra,  was  stopt  by  the  Court. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  cannot 
maintain  the  present  action.  My  judgment  proceeds  upon 
the  second  point  in  the  case,  and  is  founded  upon  the  ground 
that  the  feoffment  did  not  destroy  the  term  of  years,  inas- 
much as  it  is  not  shewn  to  have  been  made  with  the  privity 
or  consent  of  the  persons  entitled  to  the  term.  But,  though 
this  is  the  ground  of  my  present  judgment,  I  must  neverthe- 
less beg  to  be  understood  as  by  no  means  assenting  to  the 
doctrines  which  have  been  advanced  upon  the  first  point  in 
the  case.  There  is  much  good  sense  in  the  principles  laid 
down  by  Lord  Mansfield  in  bis  judgment  in  Taylor  v.  Horde, 
and  I  for  one  should  be  exceedingly  sorry  to  find  any  reason 
for  thinking  diat  they  cannot  be  supported  in  point  of  law. 
It  has  been  admitted  in  argument  in  this  case,  that  if  there 
is  a  lessee  for  a  term  of  years  in  possession,  and  a  feoffment 
is  made  by  a  stranger,  that  feofiment  will  not  destroy  the 
term,  unless  the  lessee  assented  to  it.  Then  how  does  that 
admission  bear  upon  the  facts  of  this  case?    When  the 
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feoffment  was  made^  Cooper  had  ceased  to  be  the  lessee  for 

.  the  term .  of  years,  because  on  the  very  day  preceding  the 
execution  of  the  feoffitnent,  he  had  assigned  over  all  his 
interest  in  the  term  to  trustees.    Therefore,  on  the  2nd 

.  November f  when  the  feoffment  was  made,  the  term  of  years 
was  vested  in  the  trustees  and  not  in  Cooper;  and  what  is 

.  there  to  shew  that  the  trustees  were  either  privy  or  consent- 
ing to  the  feoffment?     Nothing.    If  iit  point  of  fact  they 

-did  assent  to  the  feoffment,  that  assent  should  either  have 

.  been  expressly  found,  or  such  facts  should  have  been  stated 
in  the  case  as  would  necessarily  raise  the  inference  that  the 
assent  was  given :  but  neither  appears  upon  the  face  of  this 
case.  It  is  said  that  the  language  of  the  recital  of  the 
indenture  of  assignment  is  such  as  necessarily  raises  the 

w  inference.  It  does  indeed  recite  that  it  is  made  in  con- 
sideration of  an  intended  marriage  between  T.  Cooper,  the 
assignor,  and  £.  Kiss,  and  for  the  considerations  mentioned 
in  a  certain  indenture  of  three  parts,  intended  to  bear  date 
the  day  after  the  date  of  the  assignment,  and  made  between 
1\  Cooper y  S.  Het/rick  and  J.  Heyrick,  TF.  Cooper  and  •/. 
Km,  and  £.  Km;  but  I  cannot  discover  from  that  recital 

•  any  indication,  that  the  assignees  accepted  the  term  upon 
trusts,  among  other  things,  to  enable  Cooper  to  make  a 
feoffment,  whereby  he  must  destroy  the .  term,  and  defeat 
the  trusts.  The  deed  of  assignment  does  not  describe  the 
intended  deed  as  an  indenture  of  feoffment,  and  therefore  it 
is  impossible  to  infer  that  the  trustees  knew  it  was  intended 
to  be  an  indenture  of  feoffment;  while  on  the  other  hand, 
there  is  strong  ground  for  presuming  that  they  neither  knew 

■  of  or  assented  to  any  such  deed,  because  its  necessary  opera- 
tion would  have  been  to  defeat  the  objects  of  the  trust  and 
the  assignment.  But  then  it  is  said  that  the  possession  of 
Cooper  was  adverse  to  the  trustees ;  to  that  I  cannot  accede : 
because. as  he  had  the  beneficial  enjoyment  by  virtue  of  the 

:  assignment,  his  possession  was  consistent  with  the  trust, 
and  could  not  be  adverse  to  the  trustees.  In  this  view  of 
the  case,  the  whole  foundation  of  the  argument  adduqed  has 
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biled,  as  there  is  no  evidence  of  the  trustees  having  assented 
to  the  destruction  of  the  term,  or  to  the  subsequent  execu- 
tion of  the  feoffment.  It  may  still  remain  a  question  between 
the  reversioner  aud  the  liessee,  whether  the  feoffment  did,  or 
did  not  work  a  forfeiture;  but  that  question  it  is  not  neceis- 
sary  now  to  decide.  Upon  the  grounds  that  I  have  stated, 
I  am  clearly  of  opinion  that  the  judgment  of  the  Court  must 
be  for  the  defendants. 

Bayley,  J. — It  is  not  denied  in  this  case,  that  the  right- 
ful fee  is,  or  at  least  ought  to  be,  in  the  origiiiaT  lessor,  or 
his  representatives;  but  the  struggle  has  been  to  support  an 
attempt  to  extinguish  the  term,  and  turn  it  into  a  wrongful 
fee,  and  to  vary  the  relative  rights  and  conditions  of  the  lord 
and  third  persons.  One  consequence  necessarily  resulting 
from  the  doctrine  thus  contended  for  would  be,  that  pro- 
perty which  would  otherwise  have  been  liable  as  a  chattel 
interest  to  the  payment  of  debts,  would  pass  to  the  heir  at 
hw  free  from  those  liabilities,  which  would  have  attached 
upon  it  in  the  hands  of  a  personal  representative.  We  have 
been  told  that  since  common  recoveries  have  been  in  use, 
the  usual  practice  among  conveyancers  has  been,  to  make  a 
feoffment,  and  give  livery  of  seisin  of  the  land  to  that  person 
against  whom  it  was  intended  to  bring  the  writ  of  entry ;  it 
being  thought  that  the  safest  conveyance  by  which  a  tenant 
to  the  praecipe  could  be  made,  was  the  feoffment,  and  that 
the  feoffment  will  pass  a  good  estate  of  freehold,  either  by 
right  or  by  wrong,  if  the  feoffor  is  in  possession  when  the 
livery  of  seisin  is  made.  But,  sitting  in  a  court  of  law,  we  are 
bound  to  set  our  faces  against  every  deed  which  is  intended 
to  work  a  fraud  or  a  wrong,  and  I,  therefore,  am  pleased  to 
find  myself  justified  in  holding,  that  the  feoffment  in  this 
case  cannot  prevail.  The  general  rule  of  law  is,  that  unless 
the  feoffment  is  made  with  the  privity  and  consent  of  the 
parties  entitled  to  the  actual  possession,  it  cannot  operate 
so  as  to  defeat  their  interest.  In  this  case,  therefore,  the 
term  continued  against  all  parties  except  the  lord  only ;  aud 


CASE8  ISr  THE  KING  »  BBKCH^ 

whetber  it  costuraed  agBinst  bim  it  has  become  mmecesstry 
to  tajy  because  on  die  very  day  before  the  feoffaient  was 
nade,  Cooper  assigned  his  interest  in  the  term  to  trustees. 
Those  trustees  accepted  his  interest  in  the  term  upon  trusts 
which  were  likely  to  be  of  long  duration,  and  it  was  their 
duty  to  protect  the  teml,  and  not  to  lend  themselves  to  any 
act  tending  to  destroy  it.  We  must  presume  that  they  per- 
formed that  duty  until  the  contrary  is  shewn,  and  as  it  is 
not  found  as  a  feet  in  the  case  that  they  consented  to  the 
feoffment,  we  must  presume  that  they  did  not ;  and  then  it 
is  admitted  that  the  term  continued,  because  as  the  trustees 
were  the  parties  entitled  to  the  actual  possession,  they  must 
be  supposed  to  have  had  it.  Should  the  lord,  as  he  may, 
insist  upon  the  forfeiture,  a  different  question  will  arise,  but 
that  it  is  no  part  of  our  d^ty  to  decide  to-day.  As  between 
the  present  parties,  it  is  enough  to  say  that  this  action  can- 
not be  maintained. 

HotnoTD,  J.-^Even  if  it  had  appeared  upon  the  focts 
of  tbis  case  that  the  feoffment  had  been  made  with  the  con- 
sent of  the  trustees  of  the  term,  1  should  still  have  been  of 
opinion  that  the  term  was  hot  destroyed,  except  at  the  elec- 
tion of  the  lord,  who  alone  could  have  taken  advantage  of  it. 
But  the  consent  of  the  trustees  is  not  found  as  a  fact,  and 
cannot  be  presumed,  for  there  are  no  iacts  in  this  case  upon 
which  to  build  such  a  presumption.  It  is  conceded  that  a 
feoffment  made  by  a  stranger  will  not  operate  as  an  extinr 
guisbment  of  the  term.  It  is  plain  diat  Lord  Mansfield 
considered  all  the  passages  cited  to*day  from  LUileion  and 
from  Lord  Cokif  upon  the  subject  of  disseisin  generally,  as 
applying  to  a  disseisin  by  election  only.  In  this  case  the 
actual  possession  was  never  altered ;  it  continued  the  same 
as  if  the  term  had  continued,  and  as  if  the  possession  had 
been  still  enjoyed  under  the  term;  therefore  the  possession 
must  be  considered  as  grounded  upon  right,  and  not  upon 
wrong.  Serious  injustice  would  result  in  cases  of  this  na« 
ture  if  the  law  would  assist  secret  conveyances  such  as  these. 
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aod  iimke  them  valid  against  the  persons  really  interested  in 
the  property.  Feoffments  and  dissebins  have  undergone  a 
material  and  vital  change  in  their  nature  since  the  period 
when  Uttleian  wrote ;  and  the  present  case  is  essentiaUy 
diffenent  from  the  old  cases,  where  an  actual  ouster  of  the 
fieebdder,  and  an  actual  change  of  possession  took  place. 
Id  those  cases  the  freeholder  ceased  to  perform  suits  and 
services,  and  not  only  was  the  possession  changed,  but  the 
lord  adopted  the  party  coming  into  the  possession,  and  suf- 
fered him  to  act  in  all  respcfbts  in  the  character  of  his  tenant. 
For  these  reasons  I  am  of  opinion  that  the  term  in  this  case 
hs8  not  been  destroyed,  and  therefore  that  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover. 

LiTTLBDALE,  J.  was  of  the  same  opinion. 

Judgment  for  the  defendant. 


Lyttleton  and  another  v.  Cross  and  Moody, 
Executors  of  Hugh  Lush. 

Covenant  upon  An  indenture  executed  by  the  defend*  j^  covenant 

ants*  teatator,  for  good  title  and  for  quiet  enjoyment  of  cer-  against  execu- 

tun  premises  mentioned  in  the  pleadmgs.    The  declaration,  j^„^  pleaded' 

which  was  of  Hilary  Term,  3  Geo.  4>  set  out  an  indenture  at  "«>  priusas 

a  plea  puis 
aiade  between  Sir  Richard  Coii  Hoare^  Bart,  and  the  plain-  darrein  con- 

tift,  of  the  one  part,  and  Hugh  Lwhy  deceased,  of  the  other  -1,7^^*^*^. 
part,  by  which,  in  pursuance  of  an  agneement  for  an  exchange  covered  upon 
I  of  lands,  H.  Lush,  the  deceased,'  granted^  bargained,  sold,  (e^lor^fter 

I         and  exchanged  to  the  plaintifi,  their  heirs  and  assigns,  a  the  last  con- 
cottage  or  dwelUng-hoyisey  lands,  hereditaments,  and  premi'  ^\^^  o„  th^  9d 

ses,  to  hold  to  the  plaintiffs,  their  heirs  and  assigns  for  ever,  day  of^ugui^ 
I  .1  .      ^     ,    ^  ...  .  /.  -  .         as  of  the  pre- 


with  covenant,  by  Luth,  for  a  good  title  and  for  quiet  enjoy-  ceding  Trinity 
menu    The  declamtton  then  averred,  as  breach  of  the  cove-  ^i^-JJ^^havin* 

pleaded  ov«r :— Held^  that  the  plea  was  aa  ansvver  to  the  action,  aithoagh  by  fiction  of 
law  the  judgment  was  obtained  before  the  last  continuance. 

Where  the  purposes  of  justice  recjuire  that  the  true  time  when  a  judgment  is  recovered 
or  a  writ  is  tested  shall  be  shewn,  it  is  competent  to  a  party  to  avail  himself  of  the  f^t 
by  averment  in  pleading. 
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nant,  that  Lush  had  not  a  good  title  to  the  premises,  and 
that  the  plaintiffs  were  ejected  by  persons  having  lawful 
title.  Pleas,  firsts  plene  administravit,  and,  second,  a  re- 
tainer by  CrosSf  one  of  the  executors,  with  the  assent  of 
Moody ^  the  other  executor,  on  account  of  a  promissory  note, 
made  by  the  testator  to  Cross,  for  100/.,  and  that  at  the  time 
of  testator's  death  the  same  was  due,  and  that  defendants 
had  fully  administered  all  and  singular  the  goods  and  chat* 
tels  of  the  testator,  except  goods  and  chattels  to  the  value 
of  66/.,  which  were  not  sufficient  to  satisfy  Cross  s  debt. 
The  plamtiffs  by  a  replication  of  Trinity  Term  of  the  same 
year  replied,  that  the  defendants  had  assets  in  their  hands  of 
the  testator,  sufficient  to  satisfy  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  breaches  of  covenant  averred. 
By  a  rejoinder,  of  Hilary  Term,  4  Geo.  4.,  the  defendants 
took  issue  upon  the  replication,  and  the  record  was  taken 
down  to  the  Somersetshire  Assizes,  1823,  and  on  the  2d  of 
August,  at  those  Assizes,  the  defendants  pleaded  as  a  plea 
puis  darrein  continuance  that  one  Thomas  Cross,  after  the 
death  of  the  testator  Lush,  to  wit,  in  Trinity  Term,  4  Geo. 
4.,  by  bill,  without  the  King's  writ,  had  impleaded  the  de- 
fendants as  executors  in  a  certain  plea  of  debt,  for  the  sum 
of  800/.  upon  a  writing  obligatory,  entered  into  by  Lush  in 
his  lifetime,  to  Thomas  Cross,  and  such  proceedings  were 
diereupon  had  in  the  said  plea  of  debt,  that  the  said  Thomas 
Cross  afterwards,  and  after  the  last  continuance  of  this  said 
cause,  that  is  to  say,  after  the  18th  day  of  June,  in  the  year 
last  aforesaid,  irom  which  day  until  the  Othiiay  of  November, 
in  Michaelmas  Term  next,  unless  the  Justices .  assigned  to 
hold  the  Assizes  for  the  county  of  Somerset  should  first 
come  on  the  2d  day  of  August,  in  the  year  last  aforesaid, 
this  said  cause  continued,  to  wit,  on  the  said  2d  day  of  Au- 
gust  as  of  last  Ttinity  Term,  in  the  4th  year  of  the  reign  of 
Geo.  4.  as  aforesaid,  recovered  a  certain  judgment  of  the 
Court  of  King's  Bench  against  the  said  defendants  as  execu- 
tors as  aforesaid,  whereby  it  was  considered  that  the  said 
Thomas  Cross  should  recover  against  the  said  defendants 
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the  sum  of  800/.  and  845.  for  his  damages  and  costsr  The 
plea  then  averred  that  the  said  judgment  was  still  in  force> 
and  that  defendants  had  fully  administered  all  and  singular 
the  goods  and  chattels  of  the  testator^  except  goods  and 
chattels  of  the  value  of  56L,  which  were  insufficient  to 
satisfy  the  debt  and  damages  recovered  by  the  said  judgment. 
The  plaintiffs  replied  to  this  plea,  that  defendants^  before 
the  exhibiting  of  their  bill  in  this  behalf^  to  wit,  on  the  1st 
of  January f  1823,  at,  8cc.^  had  notice  of  the  said  writing 
obligatory  and  debt  in  the  same  plea  mentioned.  Demurrer 
to  the  replication  and  joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer,  contended  that  this 
case  was  not  distinguishable  from  Prince  v.  Nicholson  (a)» 
That  was  an  action  against  an  executor  for  goods  sold  to 
the  testator,  and  the  defendant,  at  nisi  prius,  pleaded  a  plea 
puis  darrein  continuance  of  judgment  recovered  in  a  plea  of 
debt  on  the  simple  contract  of  the  testator,  commenced 
since  the  present  action,  and  the  Court,  on  demurrer,  held, 
first,  that  it  was  no  answer  to  this  plea,  that  the  judgment 
pleaded  was  in  a  plea  of  debt  on  the  testator's  simple  con- 
tract; and  second,  that  the  plea  was  not  invalidated  by  the 
defendant  having  suffered  judgment  to  pass  against  him 
voluntarily.  From  this  case  it  was  clear,  that  a  plea  of  judg-* 
ment  recovered  on  the  bond,  puis  darrein  continuance,  wa^ 
a  good  answer  to  this  action,  and  the  circumsttince  of  th6 
defendants  having  had  notice  of  the  bond  in  question  before 
action  brought,  was  wholly  immaterial.  [Bayley,  J.  I  ^m 
inclined  to  think  so  too.  Though  the  defendant  had  notice 
of  the  bond,  he  could  not  plead  it  until  judgment  had  been 
obtained.  Here  are  claims  in  an  equal  degree. — Jbbott, 
C.  J.  And  assuming  that  the  executors  had  notice  of  the 
bond,  they  were  not  bound  to  pay  it  until  they  were  sued :  be- 
sides, the  action  here  is  brought  for  unliquidated  damages. — 
Bayley,  J.  If  the  plaintiff  in  this  action  could  have  got  judg-^ 
ment  before  action  brought  on  the  bond,  could  he  have  kept 
(a)  1  Marsh,  280.    5  Taunt.  333,  S.  C. 

VOL.  V.  N 
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k  f  Here  Ai^  ^ibligee  of  the  bond  remained  ^ieat  iialfl  tte 
present  ACtton  was  braugii4^  t>robably  thkikiag  that  the  ek^ 
editors  ^ould  fiavour  him,  ii'hlbh  they  had  a  right  tQ  do* — : 
AUoa,  C.  J.  We  will  hear  the  other  side.] 

£•  IdiweSf  coOtiA.  Prince  v.  ^iek0UoM  is  dfstingtiishaUe 
fro«i,  and  is  no  authority  te  gevena  the  pretaeat  case-  Th^ 
l>oiiit  there  was,  \i4ietlier  the  judgaieat  pleaded,  simce  tfaiQ 
last  (Conftiiiaaace,  had  been  sufFenod  by  the  defeadaatB  to. 
puss  against  them  vohmtarily.  Here  the  judgmenti  having 
been  signed  in  vacation,  must  have  been  upon  a  warrant  of 
attorney,  given  by  the  defendants,  and,  therefore,  they  were 
adive,  whereas  in  Prince  v.  Nicholson  the  ezecfitors  were 
passive.  That  cas^  is  also  distinguishable  from  this  m 
anofher  dircumstance,  because  here  the  defendants  have 
adnitted,  by  their  pleadwgs^  that  they  had  notiae  of  the  bond 
t>efore  this  action  was  brought.  Now  the  fueation  is, 
whether  die  defendants,  after  endeavooring  to  defeat  the 
phNStiff  by  pleadiag  two  delusive  pleas  aad  failing  in  them^ 
are  at  liberty  to  set  up  nunc  pro  tunc,  a  jud^ent  collusively 
given  in  the  vacation  to  toother  specialty  creator  ^  [Boy- 
ley,  J.  Assuming  this  to  have  been  a  judgment  on  a  wairaat 
of  attorney,  have  not  the  executors  a  right  to  confess  judg- 
^  ment'on  such  an  instrument  f  If  the  plaintiff  does  not 
fjbttSjs  to  reply  that  there  was  fraud  in  the  transaction,  what 
riglit  have  we  to  assume  it  ?]  It  is  admitted  on  the  face 
of  the  pleadings,  dmt  the  defendants,  before  the  coomience- 
ment  of  this  action,  had  nolice  of  the  bond  upon  which 
the  judgment  was  recovered^  and  if  they  had  intended  to 
prefer  the  bond  creditor  before  the  plaintiff,  they  ought  to 
have  done  so  in  the  first  instanee,  instead  of  lying  by  until  the 
eve  of  the  prcisent  trial,  and  then  pleading  the  judgment  pui$ 
darrein  continuaQce.  This  is  a  form  of  pleading  which  is 
perfectly  new,  as  was  said  in  WaUrs  v%  Ogden  (a),  although 
in  that  case  the  justioe  of  the  case  reiudered  it  ilecessary. 
If  the  executors  had  not  known  of  dbe  bond,imd  in  the  inter-^  / 

(s)  2  Doug.  46^.  * 
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Ttl  before  the  trial  of  this  action,  the  judgment  had  been 
obtiined,  then  it  might  be  fairly  pleaded  j  but  the  question 
jtt^  wbedier  dua  is  ta  be  considered  a  fair  and  bpni  fide  plea 
afler  prior  notice  of  the  exbt^nce  of  the  debt.  Indepea- 
dendj,  however,  of  this  objection,  it  is  dear  that  the  plea  is 
bad  to  point  of  law.  It  describes  the  judgment  as  having 
been  recoveied  in  vacation  as  of  the  preceding  Tri$iily  Term. 
Now,  in  construction  of  law,  this  must  be  considered  as  a 
jadgment  of  Trinify  Term,  although  it  may,  in  point  of  fact, 
have  been  signed  in  the  Triniiy  vacation.  In  legal  effect  it 
is  a  judgment,  of  the  term,  and  ought  to  haye  been  so 
pleaded.  [Bayley,  J.  If  that  be  so,  then  it  must  have  been 
a  judgment  before  the  last  continuance,  and  cofuM  not  have 
been  pleaded  at  aU.i—lfo/rDyJ,  J.  laDodmarihY.Bowenia), 
where  a  bill  was  filed  against  an  attorney  in  vacation,  it  was 
held  tbat  the  day  of  filing  might  be  inserted  in  the  memo- 
landum,  and  the  form,  which  was  drawn  up  by  BuUer,  J.,  is 
^*  that  on,  &c.  a  day  after  the  cause  of  action  accrued,  the 
pkindff  brought  into  die  oflSce  of  the  clerk  of  the  declare* 
tions,  according  to  the  course  and  practice  of  the  Coqrt, 
his  certain  bill,  against  the  defendant,  and  filed  the  same  as 
of  Michaelmas  Term.'*]  If  that  form  had  been  pursued 
bere>  possibly  there  would  have  been  no  objection,  but  it  is 
dleged  in  die  plea  in  terms  that  the  judgment  was  recovered 
in  Trimiy  vacation,  which  in  point  of  law  could  not  be« 
[Bi^iry,  J.  The  practice  of  the  Court  is  matter  of  law, 
and  the  Court,  and  not  the  jury,  are  to  decide  it.  The 
Court  will  take  judicial  notice  of  the  practice.]  But  the 
question  here  is,  whether  the  signing  of  the  judgment  is  well 
pleaded  or  not.  The  defendants  ought  to  have  pleaded  that 
.  (¥^  .  the  judgment  was  signed  in  the  vacation,  according  to  the 
piacdce  of  the  Court,  whereby  it  became  a  judgment  as  of 
the  preceding  term.  If  that  be  so,  then  die  judgment  would 
vehte  back  to  the  first  day  of  that  term,  and  would  be  no , 
ijjhswtr  to  the  acdon,  by  way  of  plea  puis  darrein  continu- 
Jpcej.  iaasmucb  as  it  would  dien  be  a  judgment  recovered 

^  J|F  (a)  5  T.  R.  825. 
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before  the  last  continuance.  Mr.  Tidd  (a)  lays  it  down 
that  if  any  matters  pleadable  after  the  last  continuance 
happen  after  plea,  and  before  the  return  of  the  venire  facial; 
they  must  be  pleaded  in  banc.  But  the  plea  of  puis  darrdn 
contbuance  is  inconsistent  with  the  other  pleas  pleaded. 
In  Faughan  v.  Brown{b)  it  was  held  that  a  matter  which 
was  in  esse  at  the  time  of  the  first  plea  could  not  be  taken 
advantage  of  by^ay  of  plea  puis  darrein  continuance^  and 
Letf  C.  J.  was  of  opinion  that  the  same  rule  applied  where, 
the  non  existence  thereof  was  owing  to  the  laches  of  the 
party.  Another  stamp  of  unfairness  in  this  case  is,  that  the 
defendants  do  not  state  what  the  condition  of  the  bond 
was,  and  non  constat  that  it  was  fairly  and  honestly  paid. 
It  is  laid  down  in  Parker  v.  Hatjidd{c)  that  executors  in 
pleading  judgment  with  penalties  should  shew  how  much 
is  really  due^  but  here  there  is  nothing  to  shew  that  any 
thing  was  due.  [Holroydy  J.  It  has  been  held  that  you 
may  plead  the  bond  without  setting  out  the  condition,  the 
penalty  being  the  debt  in  law,  but  in  point  of  law  you  may 
do  either.] 

CampbeU,  in  reply.  In  this  case  the  plaintiffs  might  have 
applied  to  the  Court  to  set  aside  the  judgment  if  it  had 
been  obtained  by  any  abuse  of  its  process  or  if  it  had 
been'  obtained  fraudulently,  the  fraud  might  have  been  re- 
plied. But  there  is  no  suggestion  in  the  pleadings  that 
the  judgment  was  fraudulent,  nor  have  the  defendants  re^ 
plied  nul  tiel  record,  nor  that  the  judgment  was  not  re- 
covered in  the  manner  alleged  in  the  plea.  They  have 
merely  pleaded  over,  that  the  defendants  had  notice  of  the 
bond,  and,  therefore,  the  truth  of  the  allegation  in  the  plea 
being  admitted  by  the  replication,  the  simple  question  is, 
whether  there  is  not  enough  set  out  to  entitle  the  de- 
fendants to  judgment.  It  is  a  general  rule,  that  that  may 
be  pleaded  puis  darrein  continuance,  which  would  be  a  good 

(fl)  Tidd,  8  ad.  901.        (>)  Andrews,  33«.  S.  C.  2  Slrangc.  1106. 
(e)  1  Salk.  312. 
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plea  in  chief  to  the  action  if  the  matter  ha«  arisen  after 
the  last  continuance.  Then  the  Court  will  have  only  to 
decide,  first,  whether  this  would  not  have  been  a  good 
plea,  had  the  judgment  been  recovered  before  the  plea 
in  chief;  and,  second,  whether  it  does  not  appear  on 
the  face  of  the  pleadings,  that  this  matter  has  arisen  in 
fstct  since  the  last  continuance.  There  can  be  no  doubt 
whatever  that  this  would  have  been  a  good  plea,  had  the 
judgment  been  recovered  before  the  original  plea  in  bar, 
and  would  have  afforded  a  complete  defence  to  the  action, 
because  it  would  have  been  a  judgment  upon  a  specialty- 
debt  of  equal  degree.  If  so,  then  if  it  has  arisen  since  the 
last  continuance,  it  may  be  pleaded  puis  darrein  continuance.  - 
Itisclear  that  the  judgment  was  recovered  siuce  the  last 
continuance.  There  is  no  suggestion  that  it  comes  too 
late,  the  only  question  being  whether  it  can  be  pleaded  at 
all.  Now  there  is  a  positive  allegation  in  the  plea,  that  the 
judgment  was  recovered  after  the  last  continuance,  to  wit, 
on  the  second  day  of  August,  1823.  It  is  manifest  that  a 
judgment  recovered  at  that  time  could  not  by  possibility 
have  been  pleaded  before  the  last  continuance.  The 
Court  are  to  look  to  the  precise  time  when  the  judgment 
is  entered  up,  in  order  to  determine  whether  the  plea  can 
be  pleaded  puis  darrein  continuance.  If  that  be  not  done, 
the  defendants  will  be  absolutely  deprived  of  the  benefit  of 
that  plea,  which  would  be  a  complete  answer  to  the  action, 
had  it  been  originally  pleaded.  In  practice,  the  Court  may 
order  a  judgment  signed  in  vacation  to  be  entered  up  as 
of  the  preceding  term,  but  in  a  case  of  this  nature,  the 
defendant  is  bound  to  shew  when  the  judgment  was  signed, 
in  order  that  he  may  have  the  advantage  of  the  plea. 
From'  the  form  of  the  plea,  it  must  be  presumed  that 
the  judgment  was  recovered  according  to  the  course  and 
practice  of  the  Court,  in  the  absence  of  a  special  demurrer. 
It  is  not  necessary  to  aver  that  the  judgment  was  obtained 
according  to  the  course  and  practice  of  the  Court^  and 
Prince  v.  J^ickolson  is  an  express  authority  to  shew,  that 
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1824.       ^^*i  B"  irregular  judgment  may  be  taken  advantage  of  by 

^-'v^^      executors  until  4t  is  set  aside.    Justice  requires  that  ex- 

Ltttletok    ecutors  should  be  at  liberty  to  avail  themselves  of  any  judg- 

Cross.       ment  obtained  since  the  last  continuance,  and  the  Court 

will  presume  that  the  judgment  in  this  case  was  given  in 

the  manner  it  is  alleged  to  have  been  given,  there  being  no 

issue  upon  its  validity.     Every  intendment  in  such  a  case 

.  must  be  made  in  favor  of  executors. 

Abbott,  C.  J. — I  am  of  opinion,  that  the  defendants 
in  this  case  are  entitled  to  the  judgment  of  the  Court.  1 
think  that  the  plea  is  properly  pleaded,  and  that  the  re- 
plication averring  notice  of  the  bond  is  wholly  immaterial. 
The  situation  of  an  executor  is  often  one  of  great  peril. 
The  law  casts  upon  him,  on  the  one  hand,  the  barthen  of 
paying  the  debts  of  his  testator  in  a  particular  order,  and 
on  the  other  he  is  allowed  certain  privileges,  of  which, 
certainly,  I  am  not  disposed  to  deprive  him.  One  of  his. 
privileges  is,  that  if  there  are  creditors  of  equal  degree, 
he  may,  without  blame,  pay  which  of  the  number  he  thinks 
fit.  Another  is,  that  if  several  suits  be  commenced  against 
him  at  the  same  time,  and  he  has  not  assets  to  pay  all,  he 
may  confess  a  judgment  in  fovor  of  any  one  he  chuses ; 
nay,  if  one  creditor  has  first  sued,  and  another  sues  before 
the  former  pleads,  he  is  entitled  to  favor  the  creditor  who 
commences  the  suit  last  by  satisfymg  him  first.  This  has 
been  decided  many  years  since.  The  first  case  that  has 
arisen  in  modem  times,  as  far  as  we  know,  of  a  plea  puis 
darrein  continuance  of  judgment  recovered  after  the  last 
continuance,  is  Prince  v.  Nicholson*  That  was  an  action 
for  goods  sold  and  delivered  to  the  testator.  The  exe<^utor 
pleaded  in  the  .first  instance  non  assumpsit,  and  at  nisi 
prius  pleaded  puis  darrein  continuance  a  plea  of  three  judg- 
ments recovered  against  him  as  executor  in  the  same  term, 
in  actions  of  debt,  which  were  commenced  also  in  that 
term,  for  money  borrowed  by  the  testator,  and  plene  ad- 
minifltravit  prater  SOO/.,  the  amount  of  those  judgments. 
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One  of  the  abjecUons  was,  that  the  executor  having  pleaded 
in  chie^  could  mU  plead  another  judgment  recovered 
against  him  aa  executor,  since  the  last  continuance,  be- 
cause such  judgmealk  must  have  been  suffered  voluntarily. 
That  case  i^^pears  to  have  been  argued  vfkh  great  learning 
and  ability  bj  the  ccwnsel  on  both  sides.  The  Court  took 
time  to  consider  of  it^  and  in  the  result  a  solemn  judgment 
was  ipven  by  Lord  Chief  Justice  Gibbs,  who  was  not  only 
a  lawyer  of  grealt  eminence  in  every  department  of  his  pro- 
(ession,  but  peculiarly  so  in  the  science  and  practice  of 
special  pteading.  The  Court  decided  that  the  plea  was 
not  invalidated  by  the  defendant  having  suffered  judgment 
to  pass  ^against  him  voluntarily.  Unless,  therefore,  this 
case  can  be  distinguished  from  that,  it  is  an  authority, 
as  it  appears  to  me,  to  govern  our  judgment,  and  1  am  of 
opinion  that  in  substance  they  are  not  distinguishable.  It 
is  contended  by  Mr.  Lawes  that  in  this  case  we  must  infer 
that  (be  jui^ment  pleaded  puis  darrein  continuance  was  a 
judgment  upon  a  warrant  of  attorney.  If  there  is  enough  on 
the  record  to  inform  us  of  that  fact,  there  was  also  enough 
on  the  record  in  Prince  v.  Nicholson  to  inform  the  Court 
of  Common  Pleas^  of  the  like  fact;  because  it  appears  by 
the  pleadiiig  ia  that  case,  that  the  party  whose  judgment 
was  pleaded  had  impleaded  the  defendant  for  money  bor- 
rowed by  die  testator  in  his  life  time,  which  is  the  usual 
form  of  a  warrant  of  attorney,  and  that  such  proceedings 
were  thereupon  had  that  the  party  recovered  his  debt»  and 
also  80  shillings  for  his  costs  ;  and  further,  it  appears  that 
the  ju^oiepts  were  recovered  in  the  very  same  term  in 
which  the  actions  were  conunenced.  So  that  if  we  are 
bound  to  take  notice  that  this  was  judgment  upon  a  warrant 
of  attorney,  the  Court  of  Common  Pleas  was  equally 
bound  to  take  notice  of  that  fact.  The  case,  therefore,  of 
Prince  v.  Nicholson  is  an  express  authority  for  shewing 
that  the  defendants  were  authorized  by  law  in  confessing 
judgment  in  favor  of  another  creditor,  even  after  the  com- 
mencement of  the  present  action,  and  that  the  judgment  so 
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recovered  is  an  answer  to  the  action.  The  remaining  con- 
sideration, and  it  is  one  of  some  difficifky,  is,  that  the  de- 
fendants have  here  pleaded  that  the  judgment  recovered 
against  them  was  recovered  on  the  2d  day  of  August,  as 
of  the  Trinity  Term  preceding.  The  fact  that  it,  was  so 
recovered  on  that  day  is  admitted  by  the  plaintiffs  hamg 
pleaded  over.  The  question  then  is,  whether  we  can  give 
effect  to  a  judgment  recovered  on  that  day,  in  a  case  like 
the  present,  or  are  bound  to  say,  that  although  it  is  re- 
covered  on  that  day,  yet  as  by  fiction  of  law  it  is  to  be 
treated  as  a  judgment  of  the  preceding  term,  it  is  con- 
sequently not  an  answer  to  the  action,  because  it  would 
then  be  a  judgment  obtained  before  the  last  condnuance. 
Now  if  we  were  so  to  decide,  we  must  say  that  in  a  case 
like  the  present  the  defendants  would  be  precluded  from 
shewing  the  truth  of  the  fact,  and  would  be  bound  by  the 
fiction  of  law,  which  refers  the  judgment  to  the  preceding 
term.  I  take  the  rule  with  respect  to  the  fiction  by  which 
all  writs  are  supposed  to  issue  during  term,  and  all  pro- 
ceedings to  take  place  in  term,  to  be  this,  namely,  that 
if  it  be  necessary  for  the  interests  of  a  party  to  shew,  con- 
trary to  the  fiction,  that  the  fact  did  not  actually  take  place 
iu  the  term,  although  for  some  purposes  it  must  be  so  con- 
sidered, yet  it  is  competent  for  him  so  to  do.  One  of  the 
instances  where  that  may  be  done  is  when  a  bill  is  filed 
against  an  attorney  in  vacation,  which  by  fiction  of  law  is 
treated  as  of  the  preceding  term,  yet  the  party  filing  it  may 
shew  the  very  day  on  which  it  was  filed.  Another  instance 
is  where  a  writ  is  issued  in  vacation  upon  a  cause  of  ac- 
tion which  does  not  accrue  until  after  the  term,  it  is  com- 
petent to  the  party  to  shew  the  time  when  it  actually 
issued,  if  it  be  for  his  interest  that  he  should  do  so.  Now 
these  are  familiar  instances  in  which  that  principle  is 
adopted.  The  cases  establish  it  as  a  general  rule,  that 
where  the  interest  of  the  party  requires  that  he  should 
shew  that  the  matter  took  place  in  the  vacation,  although 
by  the  forms  of  law  it  must  be  entered  on  the  record  as  of 
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the  precediDg  term,  yet  he  may  do  so.  by  avennent.  In 
this  case  the  judgment  was  in  point  of  fact  not  given  until 
the  £d  day  of  Auguity  and  although  it  must  appear  upon 
the  record  as  a  judgment  of  the  preceding  term,  yet  I  think 
the  defendant  was  entitled  to  treat  it  as  a  judgment  i^inst 
him  in  the  vacation,  and  shew  by  averment  that  it  was  a 
jac^ment  recovered  after  the  last  continuance.  If  he  was 
bound  by  the  fiction  of  law  it  would  be  a  judgment  recovered 
before  the  last  continuance,  and  he  would  be  deprived  of 
the  opportunity  of  shewing  the  fact  as  it  really  occurred, 
and  be  concluded  against  the  justice  of  the  case.  For  these 
reasons  I  am  of-  opinion  that  this  plea  was  well  pleaded, 
and  the  defendants  are  entitled  to  judgment. 


Batlby,  J. — I  am  of  the  same  opinion.  Where  several 
debts  of  equal  degree  are  due  from  an  executor,  the  law 
says,  he  is  entitled  to  exercise  his  discretion  which  he  will 
pay  first,  and  if  there  are  several  suits  brought  against  him, 
for  debts  of  the  same  degree,  he.  may  confess  judgment  in 
any  one,  as  he  thinks  fit,  without  any  regard  to  priority. 
An  executor  may  sometimes  act  capriciously  in  the  election 
he  makes,  but  there  are  many  instances  in  which  the  exercise 
of  a  sound  discretion  will  fully  warrant  him  in  giving  a  pre- 
ference to  one  specialty  creditor  over  another.  I  am  there- 
fore of  opinion  that  in  this  case,  unless  the  defendant  is 
precluded  by  his  form  of  pleading,  the  judgment  recovered 
against  him  upon  the  bond  is  pleadable  in  bar.  If  instead 
of  this  being  a  plea  puis  darrein  continuance,  it  had  been  a 
plea  in  chief,  there  is  no  doubt  it  would  have  been  an  an- 
swer to  the  action.  The  difficulty,  however,  which  is  pressed 
on  the  consideration  of  the  Court  is,  that  although  this  is 
described  as  a  judgment  recovered  in  vacation,  yet,  by  fiction 
of  law,  it  must  by  relation  be  considered  as  a  judgment  of 
the  preceding  term,  and  consequently  as  it  would  thereby 
be  a  judgment  obtained  before  the  last  continuance,  it  is 
not  pleadable  puis  darrein  continuance.  Now  as  it  cannot 
be  denied  that  this  would  have  been  a  legal  defence,  if  it 
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18^4.       eOul4  have  heen  pleaded  in  chief,  I  thiak*  the  fiction,  bjp 
which  it  i»  coosideied  a  jud^iiieiit  ^b  of  the  iNrecedi^g  tenn^ 
'^y^"    oug;bt  not  to  prevail  agaiust.  die  fact»  so  as  to  ^ork  injustice, 

Caoss.  j^  rdisaxak  .of  the  English  La^  is  '^  in  fictione  juris  siibaistit 
Aquitas/'  Therefore^  wherever  a  fiction  is  calciUated  to  do 
injustice,  the  Court  are  to  look  to  the  real  facts  of  the  case, 
in  ord^r  that  justice  may  be  don^.  The  Coiurt  is  supposed 
to  do  all  business  in  term  time,  but  there  13  a  great  deal  of 
business  done  out  of  term,  with  which  the  Judges  do  nol 
personally  interfere.  In  the  vacation^  judgments  are  signed 
and  writd  are  issued,  and  these  are  supposed  to  have  reladott 
to  the  preceding  term,  and  are  entered  or  tested  accordingly } 
but  if  it  is  necessary  to  shew  that  a  judgment  is  signed^  of 
a  writ  is  issued  on  a  particular  day,  it  is  competent  to  a 
party  to  shew  the  fact  in  opposition  to  the  fiction.  Where 
the  validity  of  a  defence  to  an  action  depend^  upon  the  pre* 
cbe  time  when  a  writ  issues,  or  a  judgment  is  signed,  can 
there  be  any  thing  more  unreasonably  than,  thajt  the  defend* 
ant  should  be  tied  op  by.  a  mere  fiction,  without  r^ard 
to  the  reality^  Here  Js  a  judgment  isigned  in  vecatiooy 
which  by  fiction  of  law  is  a  judgment  of  the  preceding  teno. 
The.  very  giiit  of  the  defence  is  in.shewmg  the  precise  time 
wl»en  the  judgment  was  recovered,  and  I  think  it  would  be 
.  great  injustice  if  the  defendants  were  precluded  from  shew* 
ing  the  fiict  by  averment,  in  order  to  relieve  themselves 
from  the  operation'  of  the  fiction.  I  take  the  true  effect  of 
the  plea  in  this  particular  case  to  be,  that  althongh  in  point 
of  form  it  is  a  plea  as  of  the  preceding  Triniiy  Term^  yet  it 
is  a  plea  of  a  judgment  given  in  fact  on  the  £d  day  of  Ath 
guii.  It  is  clear  that  if  it  was  actually  signed  in  the  vacation, 
it  could  hot  have  been  pleaded  before  the  last  continuance* 
For  instance,  it  could  not  have  been  pleaded  before  the  ISth 
of  June,  which  was  the  next  preceding  coationance,  for  the 
judgment  had  no  existence  until  the  £d  of  Jugiut.  There 
is  therefore  a  fact  alleged  which  wonld  make  the  judgment 
a  good  defence,  as  a  plea  puis  darrein  continuance^  but  for 
ihe  fiction  of  law,  which  I  Ihink  ought  not  to  prevail.    If» 
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however,  Ais  wer#  not  a  auttcient  antwer  to  tlie  objectioii, 
I  am  not  clear  tkat  the  defendant  mi^  not  be  at  liberty  to 
resort  to  the  statute  8  Gto.  4.  g.  102,  by  which  the  Judges 
of  this  Coiifft  are  antfioriawd  to  sit  in  tbt  vacation,  and  pro- 
WNmce  judgments  as  of  the  preceding  term.  There  might 
possibly  be  this  difficulty  in  biHiging  the  case  under  the 
operation  of  that  statute,  namely,  that  the  judgment  is  stated 
to  have  been  recovered  on  the  2d  of  Augutt^  and  we  might 
be  bound  to  take  notice  of  the  precise  dme  at  which  it  vros 
recovered ;  but  the  day  being  laid  under  a  videlicet,  it  might 
be  rejected  as.  being  inconsistent  with  die  other  allegation^ 
that  it  was  a  judgment  signed  as  of  Trinity  Term,  for  if  it 
was  pronounced  by  die  Court  in  the  vacation,  then  it  would 
be  a  recovery  as  of  Trtiii#yTerm.  But  I  think  the  plaintiff 
is  concluded  by  his  replication,  for  if  a  party  against  whom 
toch  a  plea  is  {beaded  thinks  proper  to  plead  over,  and  iloes 
act  object  to  the  manner  in  which  the  judgaaent  was  oIk 
tuned,  but  relies  upon  something  consistent  widi  it,  by 
merely  replying  tl^t  the  defendants,  had  previous  notice  of 
the  bond>  he  is  not  at  liberty  afterwards  to  impeach  the 
judgment.  I  therefore  think  that  the  Court  is  at  liberty, 
and  indeed  bound  to  assume  dus  to  be  a  regular  judgment 
upon  the  principk,  omnia  prassumantur  nA  esse  acta.  For 
these  reasons  it  appears  to  roe  that  this  plea  is  a  good 
answer  to  the  action  a|id  consequendy  the  defondants  ate 
entitled  to  judgment* 

HoLHOYD,  J. — ^I  think  the  matter  contained  in  the  plea 
puis  darrein  continuance  must  be  taken  as  arising  smce  die 
last  condnuance,  and  therefore  pleadable  in  an  answer  to 
this  acdon.  The  notice  alleged  in  the  replicadon  appcara 
to  me  to  make  no  difference  whatever,  and  in  no  respect 
ihstinguishes  this  case  from  Prince  v«  Nichdlton,  because 
whedher  the  executor  knew  of  the  bond  or  not,  the  know- 
ledge of  it»  existence  would  not  deprive  him  of  the 
beneiit  of  the  plea,  in  answer  to  an  action,  upon  a  liabiSty 
of  equal  degree.    I  think  the  case  of  Prince  v.  Nicholson  is 
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a  decisive  authority. to  shew,  that  the  matter  contained  in 
this  plea  may  be  pleaded  puis  darrein  continuance.    The 
question  in  this  case  is,  whether  this  plea  is  pleaded  in  due 
time,  as  a  plea  puis  darrein  continuance.    That  executors 
have  power  to.  prefer  one  creditor  before  anodier  of  the 
same  degree  is  a  point  upon^ which  I  shall  say  nothing,  be- 
causeTt  is  too  cIear_forjtrg2Ujment     Whether  this  plea  is 
pleadedln'due  time  or  not  depends  upon  whether  a  party 
by  his  plea  may  shew  the  true  time  and  circumstances  of 
the  payment,  or  whether  by  fiction  of  law  he  is  estopped 
from  so  doing.     It  is  true  that  in  point  of  law,  independently 
of  the  late  act  of  parliament,  a  judgment  is  considered  as 
given  in  term  time,  when  the  Court  sits  in  banc,  and  cannot 
be  deemed  as  given  at  any  other  time.     The  Court,  however, 
is  not  estopped  from  taking  cognizance  of  the  practice  which 
is  known  to  prevail  of  signing  judgments  in  vacation,  or 
bringing  in  aid,  for  the  purposes  of  justice,  the  time  when 
the  judgment  was  really  signed,  although  by  fiction  of  law 
it  is  made  to  relate  to  a  prior  time.     The  question  has  arisen 
•heretofore  with  respect^  to  th^  issuing  of.  writs,  whether, 
though  issued  in  vacation,  they  must  not  be  tested  as  of  the 
preceding  term,  and  it  has  been  held  that  though  by  fiction 
-of  law  they  must  be  tested  of  the  term,  and  the  party  is 
estopped  by  the  teste  of  the  writ  from  disputing  the  time 
when  it  issued,  yet  for  the  purposes  of  justice,  the  Court 
may  take  cognizance  of  the  time  when  it  actually  issued. 
There  are  some  cases,  particularly  where  the  statute  of 
limitations  is  pleaded,  in  which  it  is  necessary  for  the  pur- 
poses of  justice,  either  that  the  true  time  of  the  commence- 
ment of  the  action,  or  the  filing  of  the  plea,  should  be  taken 
into  consideration.    That  principle  was  decided  in  Johnson 
V.  iS'miM(a),  which  was  argued  seven  or  eight  times,  and 
the  Court  came  to  the  conclusion,  after  considering  all  the 
authorities  upon  the  point,  and  every  principle  of  law  appli- 
cable to  it,  that  for  the  purposes  of  justice  the  true  time 
^vhen.the  writ  issued  may  be  ascertained.    Lord  Mawfieli 
(«)  2  Burr.  950. 


189 


MICHAELMAS  TERM,  FIFTH  OEO.  IV. 

there  makes '  an  observation  which  is  strictly  applicable  to        J  824. 
this  case.     He  said  **  the  Court  would  not  endure  that  a    _ 
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mere  form  or  fiction  of  law,  introduced  for  the  sake  of  jus-  v* 

ticc,  should  work  a  wrong,  contrary  to  the  real  truth  and  ^»oia» 
substance  of  the  thing."  That  is  an  express  authority  to 
shew,  that  a  party  is  not  estopped  by  a  mere  fiction  of  law. 
It  is  true  that  in  the  latter  part  of  the  case  Lord  Mansfield 
draws  a  distinction  between  the  case  of  a  teste  and  a  judg- 
ment, for  he  says  '^  the  reason  why  nobody  shall  be  per- 
mitted to  aver  that  a  judgment  was  signed  after  the  first  day 
of  the  term,  is  because  the  fiict  is  not  relevant.  The  legal 
consequences  do  not  depend  upon  the  truth  of  the  fact,  on 
what  day  the  judgment  was  complete,  but  upon  the  rule  of 
law,  that  it  shall  be  deemed  complete,  and  bind  to  all  intents 
and  purposes  by  relation."  Now  the  very  ground  of  the 
distinction  there  drawn  shews  that  it  is  inapplicable  to  the 
circumstances  of  the  present  case,  because  here  the  judg- 
ment was  signed  during  the  vacation,  and  the  time  of  its 
being  signed  is  essentially  relevant,  with- a.  view  to  deter- 
mine the  legal  operation  of  the  judgment;  The  last  con* 
tinuance  here  would  be  the  last  day  of  the  term,  and  there- 
fore every  thing  depends  upon  the  fact  of  the  judgment 
having  been  given  subsequent  to  the  term.  The  day  on' 
which  it  was  actuaUy  signed  is  strictly  relevant,  because  the 
validity  of  the  plea  depends  upon  the  truth  of  the  fact  on 
what  day  the  judgment  was  completed.  Lord  Mansfitld 
again  says  **  the  moment  the  law  said,  that  judgments  should 
bmd  purchasers  only  from  the  signify,  it  followed  that  in  the 
case  of  purchasers  the  time  of  signing  might  be  shewn." 
So  I  say  here.  The  plea  in  this  instance  is  a  good  defence 
to  the  action,  provided  it  be  pleaded  since  the  last  continu- 
ance ;  and  in  order  to  avail  himself  of  it,  the  defendant  is  at 
liberty  to  shew  the  time  when  the  judgment  was  actually 
signed.  If  that  were  not  the  case,  the  consequence  would 
be,  that  although  the  law  says  this  would  be  good,  matter  to 
be  pleaded  in  bar,  yet  the  defendant  would  be  altogether 
precluded  from  the  benefit  of  it,  because  by  the  fiction  of 
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18Mn  hw  it  would  not  be  a  judgment  recovered  since  the  last 
oontittuance.  But  the  true  principle  is,  that  a  mere  fiction 
«•  '^  of  law  cannot  be  set  up  b  answer  to  a  fret,  whieh  is  a  good 
matter,  of  defisncsi  if  it  is  pleaded  since  the  last  continuance. 
Now  here  in  fact  the  judgment  upon  the  bond  is  obtained 
since  the  last  cooti&uancei  and  it  is  so  pleaded.  The  fiction 
of  law  is  inconsistent  with  the  Aict,  and  cannot  be  suffered 
to  prevail  in  older  to  work  injastice.  Upon  the  piindple 
kid  down  by  Lord  MamfieU,  the  time  when  the  judgment 
was  signed  is  perfectly  relevant^  and  therefore  it  is  compe- 
tent to  the  defendant  to  shew  the  actual  time  when  the 
judgment  was  signed,  in  order  to  avail  himself  of- the  plea, 
and  as  the  judgment  here  was  in  fact  signed  after  the  last 
continuance,  the  plea  is  well  pleaded. 

LiTTLBOALK,  J.-**I  am  of  the  same  opinion.  The  action 
in  tfus  case  being  brought  on  a  specialty,  and  the  action 
which  is  Ae  subject  of  the  plea  being  also  upon  a  specialty, 
the  rale  is,  that  where  debts  are  of  an  equal  degree,  the 
eaeculor  may  pay  which  he  pleasea*  So  if  two  actions  be 
bro^^ht  lor  debts  of  one  and  the  same  degree,  the  ezecutoi: 
may  confess  the  second  and  plead  it  in  bar  of  the  first. 
There  is  no  doubt  therefore  that  if  an  action  had  been 
brought  upon  the  bond,  and  judgment  had  been  obtained, 
it  might  be  pleaded  to  this  action.  I  am  also  of  opinion 
not  only  that  it  might  have  been  originally  pleaded,  but  that 
if  the  judgment  had  been  obtained  before  the  trial  of  this 
action,  and  after  issue  jomed,  it  might  be  pleaded  as  a  plea 
puis  dairein  continuance*  That  point  waa  settled  in  Prince 
V.  NichoUon.  To  the  doctrine  of  that  case,  {.entirely  ac- 
cede, and  I  think  the  reasons  there  given  by  Gibit,  C.  J« 
are  quite  conclusive.  In  that  case,  however,  the  plea  waa 
pleadecl  in  term,  but  the  judgment  was  entered  with  a  special 
memorandum,  by  which  it  was  cleariy  riiewn  that  the  matter 
pleaded  arose  since  the  last  continuance.  The  judgment 
pleaded  appeared  on  the  hce  of  the  record  to  have  been 
obtained  before  the  trial,  and  therefore  the  general  question. 
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whether  a  plea  of  this  kind  could  be  pleaded  puis  darrein 
continaance  was  satisfactorily  decided  in   the  affirmative. 
But  the  difficulty  I  have  had, in  the  course  of  the  ar((|iment 
of  thiai  case  is,  that  the  matter  pleaded  here  does  not  ap- 
pear upon  the  face  of  the  recond  to  have  arises  since  the 
hat  continuaaca.    The  judgment  is  sMed  tp  have  been 
^goed  on  tlie  ^  August,  sls  of  the  preceding  term,  thei«* 
ioTB  the  judgment  of  the  preceding  terra  does  not  appear  f  n 
nmmbuM  to  be  matter  pleadable  pnts  darrein  continuance, 
though  it  may  have  arisen  since  the  last  continuance^    This 
is  not  like  the  caae  of  a  bankrupt  defendant  who  obtains 
his  certificate  after  issue  joined,  but  before  trial,  which 
would  be  clearly  a  matter  arising  -since  liie  last  continumice* 
If  the  defendant  here  had  paid  the  bond  dehtiaiace  the  last 
coatiniumoe^  bot  before  trial,  that  payment  would  be  an 
fwswei^  to  Ihia  action,  as  a  plea  puis  darrein  xontiiipance. 
But  here  the  defendant  is  obliged  to  nssort  to  a  fiction  by 
sayings  that  though  the  judgment  was  signed  as  of  Trinity 
Term,  jet  it  was  not  really  entered  up  until  the  £d  Augu$t, 
which  is  a  fiction  against  the  feet.    Now  my  difficulty  is, 
whether  on  the  2d  AugiUt  there  was  n  regular  confession  of 
the  action,  and  whether  the  signing  of  the  judgment  on  that 
day  was  any  thing  more  than  giving  an  authority  to  the 
officer  of  the  Court  to  enter  up  judgment  an  of  the  pceceding 
Icsm*    The  obtaining  of  the  judgment  is  the  gist  of  the  de- 
fenee,  and  the  judgment  not  being  obtained  in  Triniiy 
Terra,  aa  appears  by  the  record,  the  doubt  I  have  had  is 
whether  that  which  is  a  substantial  defence  can  by  a  fiction 
be  considered  as  a  judgment  sighed  on  the  particular  day 
mentioned*    Upon  the  whole  however.  I  do  not  feel  the 
difficulty  so  fftmX  as  not  to  have  been  overcome  by  the 
opinions  of  my  learned  brethren,  and  therefore  I  concur 
vrith  them  m  thinking  that  the  judgment  ought  to  be  en- 
tered for  the  defendants. 

Judgment  for  the  defendants. 
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QuEiROz  and  Others  v.  Trubman  and  another. 

merchants        l^HIS  was  an  action  of  assumpsit  for  money  had  and 

consigned        received  by  the  defendants  to  the  plaintiffs'  use.     Plea,  non 

goodSy  on  tbeir  ,  ,  . 

own  account     assumpsit,  and  issue  thereon.    At  the  trial  before  Abbott, 

^mmiMi^  *  ^'  ''•'  •^  *®  London  Adjourned  Sittings  after  Trinity  Term, 
agent  in  this  1820»  the  Jury  found  a  verdict  for  the  plaintiffs,  damages 
•3e"on?y,^nd  ^796/.  5s.  Sd.,  subject  to  the  opinion  of  the  Court  on  a  spe- 
in  the  letter  of  cial  case,  which  stated  the  following  facts  : 
**  We  expect  1^^  plaintiffs  are  merchants  at  Rio  de  Janeiro,  trading 
that  you  will  ^^^^^  ^^^  g^^  ^f  Q^^i^oz  and  Co.  The  defendants  are 
send  us  some  r       .  ■»*       ^ 

remittances  on  cotton  brokers  m   the  city  of  London.      Mr.  Caumont, 

prwcdscon^  of  London,  carrying  on  Che  business  of  a  commission  mer- 
1  to  jou,  chant,  had,  many  years  before  the  transaction  in  question, 


not  ^t  sold,  as  ^^^^^  ^  ^^^  habit  of  receiving  cotton  on  consignment  from 

is  eustomarj,    the  plaintiffs  and  other  foreign  correspondents,  to  be  sold 

mi  order  to 

enooorage  us    by  him  on  thdr  account,  but  he  had  not  imported  any  cot- 

^herehy  to        ^^^  ^^  i^j,  ^^q  account.    In  order  to  dispose  of  those  con- 

sandyiMi  more    ..  ... 

freqaentcoD-    signments  he  had  been  in  the  habit  of  employing  various 

u^^Tuent  ^o^^Q  brokers,  and  amongst  others  the  deifendants  in  this 

pMssd  the      cause*     The  defendants  were  in  the  habit  of  employing 

lances  to  him*  Messrs.  Needham  and  Co.,  cotton  brokers  at  Liverpool,  to 

self,  be  being    effect  sales  for  them,  with  whom  they  divided  the  commis- 

membarressed    .  _  .      "^        , 

circumstances:  sion  arismg  upon  such  transactions  as  they  il^ere  engaged 

thi^^  oon*^  *°'  "*^  ^^^  whom  they  were  responsible.    In  the  early  part 

signer  might  of  July,  1818,  Caun¥>nt  received  a  bill  of  lading  of  1 65 

n^proceeds  ^^^^^^  ^^  cotton,  shipped  by  the  plaintiffs  in  the  A^rof^a 

from  the  from  Sio  de  Janeiro  to  Liverpool,  and  he  agreed  with  the 

ductine  only  defendants  that  they  should  sell  these  cottons  through  the 

so  much^  the  medium  of  Messrs.  Needham  and  Co.,  together  with  certain 

agent  could  ® 

have  retained;  Other  cottons^  but  which  were  not  the  property  of  the  pkun- 

that^ship-  ^^h  consigned  to  him  by  the  same  vessel.    On  the  15th 

persMetterto   July,  1818^  Catimofi^  wrote  a  letter  to  the  defendants, 

not  amount  to  inclosmg  four  bills  of  lading  of  the  cotton  before  mentioned, 

^  *{!|^^"^     &°d  desiiing  that  they  would  send  them  to  Needham  and  Co. 

goods. 
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mA  request  them  to  do  the  needful  as  to  the  sale  of  the 
cottons.  The  bill  of  lading  of  the  165  serons  of  cotton 
belonging  to  the  plaintiffs^  which  was  enclosed  in  the  letter  ^^v. 
kst  mentioned^  was  dated  at  Rio  de  Janeiro,  the  «5th  Jpril,  Trveuav. 
1818,  and  stated  that  the  cotton^  namely,  two  serons  marked 
(L  and  S^,  and  l6S  serons  marked  Q.  and  C,  were  shipped 
by  Quieroz  and  Co.  and  were  to  b^.^livered  irr  their  name, 
sad  oo  their  account  and  risk,  to  Caumont,  or  to  his  order, 
paying  the  freight  and  other  charges  therein  mentioned. 
This  bill  of  lading  was  endorsed  by  Caumont  specially  to 
the  defendant,  and  by  them  to  Needham  .sxkd  Co.  On  the 
same  15th  Jii/y  the  defendants  wrote  to  Needham  and  Co., 
enclosing  the  four  bills  of  lading,  and  in  that  letter  was  di^ 
following  passage: — ^'^  When  these  cottons  are  sold,  the 
proceeds  must  go  to  our  credit.  Indeed,  you  are  to  know 
no  other  persons  than  us  in  the  business,  as  we  shall  have 
to  advance  on  them."  On  the  10th  September  following, 
Caumont  wrote  to  the  defendants  in  the  following  terms  : — 
^According  with  what  we  mutually  agreed  together  respect- 
ing the  advances  which  1  requested  you  to  make  me  on  the 
aadenneotioned  cotton,  consigned  on  my  account  and  under 
yoar  care,  to  Needham  and  Co.  of  Liverpool^  I  have  drawn 
apon  you  1500/.  under  yesterday's  date  at  two  months,  and 
15001*  same  date  at  three  months,  to  which  I  request  your 
acceptance,  placing  the  same  to  your  credit  when  due,  and 
against  the  net  proceeds  of  the  cotton."  The  letter  thea 
contained  an  enumeration  of  the  different  parcels  of  cotton, 
inchided  in  the  four  bills  of  lading  before  mentioned,  and 
another  parcel  from  Marenham,  which  was  consigned  on  his 
own  account  to  Needhum  and  Co.  The  bills  of  exchange 
thus  drawn  were  accepted  by  the  defendants,  and  duly 
honoured  at  maturity.  Shortly  after  they  were  accepted 
Coioaeii^  got  them  discounted.  On  the  28th  August,  1818, 
the  Atntora  arrived  at  Liverpool  with  the  165  serons  of  cot* 
tOD  on  board,  and  Needham  and  Co.  obtained  possession  of 
and  sold  die  cotton  at  Liverpool,  at  ten  days,  and  bills  at 
three  months,  being  the  usual  credit  in  the  cotton  trade  in 

VOL.  V.  o 
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that  town,  according  to  which,  at  the  end  x>f  ten  days,  bankr 
ers'  bills  are  given  not  exceeding  three  months'  date.  If  the 
bills  have  less  tbto  three  months  to  run,  interest  is  allowed 
for  the  difference  of  time.  Bankers'  bills  of  this  deacriptioii 
pass  current  at  Liverpool  as  cash.  On  the  26th  July,  1816^ 
Caumotit  received  bills  of  lading  of  60  bags  of  cotton,  the ' 
property  ojf  tiie  plaintiffs,  which  were  shipped  by  their  aigents 
in  the  Riga  packet  from  Pemambueo  for  London.  These 
bills  of  lading  were  dated  2d  June,  1818,  and  the  cottoos 
were  therein  described  as  being  marked  CL  V.  and  |C.,  and 
to  have  been  shipped  by  Aniofdo  Soares  for  account  and 
risk  of  Quieroz  and  Co.  of  Rio  de  Janeiro,  and  to  be  deli* 
vered  in  their  taame  to  CaumonU  The  Riga  packet  arrived 
,  in  London  with  the  said  60  bags  of  cotton  on  the  26th  July, 
1818.  Caumonl  employed  the  defendants  to  sell  them,  and 
on  the  23d  September  sent  them  a  delivery  order  for  the 
cottons,  enclosed  in  the  following  letter,  which  was  dated 
London,  September  23d,  18 J8: — ^^  Referring  to  my  letter 
of  the  10th  instant,  advisbg  two  drafts,  together  3000/.,  in 
anticipation  of  net  proceeds  of  some  cottons  consigned  oa 
my  account,  and  under  your  care  to  Needham  and  Co.  of 
Liverpool,  I  have  now  to  advise  for  the  same  objects,  my 
new  drafts  upon  you  for  1200/.  at  three  months  date,  and 
herewith  hand  you  a  delivery  order  for  60  bags  Pemambueo 
cotton  of  mine  in  the  London  docks,  ex  Riga  padcet,  on 
account  of  which  I  likewise  draw  on  you  800/.  at  two  montba' 
date.'^  The  bills  mentioned  in  this  letter  were  accepted^ 
and  duly  paid  by  the  defendants  when  at  maturity.  Caumom 
got  them  discounted  soon  after  they  were  accepted.  The^ 
defend^ts  got  possession  of  the  60  bags  of  cotton  under 
the  said  delivery  order,  and  sold  them  on  the  l6th  Decemr^ 
ber,  1818.  On  the  1  Uh  NovenUfer,  1818,  Cawnont  received 
bills  of  lading  of  1 10  bags  of  cotton,  the  property  of  the 
plaintiffs,  shipped  by  their  agent  .in  the  lutbei,  front  Per^ 
nambueo  for  London.  These  bills  of  lading  were  precisely 
in  the  same  form  as  those  of  the  cotton  shipped  by  the  Riga 
packet.    If  goods  imported  come  from  abroad  on  accoHot 
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^  die  shippers,  the  usage  is  to  put  the  initials  of  the  ship- 
pers in  the  bill  of  lading,  in  the  manner  pursued  in  the  bills 
of  lading  above  nfentioned.  If  they  come  on  account  of  ^^^"^^^ 
the  consignee,  they  are  marked  differently  with'  such  marks  Taueman. 
as  he  thinks  proper  to  direct.  The  Isabel  arrived  iii  the 
port  of  London  on  the  l6th  November,  ldl8,  with  1 10  bags 
of  ootton  on  board.  They  were  landed  by  Caumont,  and 
entered  in  his  own  name  in  the  London  docks,  and  the  de- 
fendants were  employed  to  sell  them.  On  the  10th  Decern" 
ber  the  defendants  sold  60  of  the  bags,  and  on  the  l6th  the 
remainder.  On  the  1st  January,  1819^  Caumont  wrote  to 
Ae  defendants  as  follows : — ^*  According  to  our  verbal  agree- 
ment, I  request  your  giving  to  the  bearer  of  this  a  check  for 
lOOCtf.  on  account  of  cotton  which  you  have  sold  for  me, 
and  of  which  you  have  received  the  delivery  orders."  On 
die  same  day  the  defendants  gave  Caumont  a  check  on  their 
bankers  for  1000/.,  which  was  duly  paid.  On  the  9th  Janu- 
dryj  Caumont  stopped  payment,  and  on  the  4th  February  a 
eommisson  of  bankrupt  was  sued  out  against  him,  under 
which  he  has  been  duly  declared  a  bankrupt.  The  cotton 
by  the  Aurora  was  sold  in  four  parcels,  on  the  2l8t  Septem- 
ber, the  27th  November,  the  28th  November,  and  the  4th 
Ihcember,  which  were  respectively  paid  for  by  bills,  be- 
combg  due  on  the  4th  February,  Tth,  8th  arid  17th  March, 
The  net  proceeds  amounted  to  1506/.  \5s,  5d.  from  which 
Caumont,  as  between  him  and  the  plaintiffs,  was  entitled  to 
make  certaiii  charges,  whereby  the  amount  would  be  reduced 
to  1458/.  12s.  M.  The  cottons  by  the  Riga  packet  were 
sold  OB  the  l6th  December,  1818,  on  the  terms  of  cash  in 
one  month,  discount  one  and  one  half  per  cent.  The  net 
proceeds  amounted  to  790/.  lis.  1  li/.,  from  which  Caumont, 
m  between  him  and  the  plaintiffs,  was  entitled  to  deduct 
oertaiB  chaiges,  whereby  the  amount  would  be  reduced  to 
696/.  13s.  td.  The  cotton  by  the  Isabel  was  sold  at  the 
same  time>  and  on  the  like '  terms.  The  net  proceeds 
afltounted  to  14i98/.  l6s.  4d.y  from  which  sum  Caumont,  as 
between  him  and  the  plaintiffs,  was  entitled  to  deduct 
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1824.       charges  by  which  it  would  be  reduced  to  1280/.  4f.  9d.    Oa 

^^^'^^      the  IQth  September,  1819,  the  defendants  were,  for  the  first 
QurERoz  . 

9.  time,  called  upon  by  the  plaintiffs  to  account  to  them  for 

Trueman.  tiie  proceeds  of  the  cotton,  so  sold  as  aforesaid.  The  plain- 
tiffs wrote  to  Caumont  on  the  gth  May,  1818,  enclosing  a 
bill  of  lading  and  invoice  of  the  165  serons  of  cotton  by  the 
Aurora,  saymg — '^  We  expect  that  you  will  send  us  some 
remittances  on  account  of  the  proceeds  consigned  to  you^ 
though  they  be  not  yet  sold,  as  is  customary,  b  order  to  en- 
courage us  thereby  to  send  you  more  frequent  consignmeDts.'' 
On  the  gth  December,  1818,  Caumont  sent  a  remittance  to 
the  plaintiffs  of  1250/.,  but  of  that  sum  only  823/.  14s.  7d. 
was  referable  to  the  consignments  above  mentioned.  Ac- 
count sales  were  rendered  by  the  defendants  to  Caumont  of 
the  165  serons  by  the  Jurora,  on  the  8th  January,  IQlQy 
and  of  the  60  bs^s  by  the  Riga  packet,  and  the  1 10  bags 
by  the  Isabella,  on  the  18th  of  the  said  month.  The  balance 
of  accounts  between  Caumont  and  the  defendants  was 
settled  between  the  defendants  and  Caumo^t*$  assignees  on 
the  5th  March,  18]9>  Mid  the  sum  of  135/.  amoimt  thereof, 
was  then  paid  to  the  latter.  The  balance  arose  from  the 
.  sale  of  other  goods  besides  those  belonging  to  the  plaintiffs. 
The  sum  of  3796/.  S$.  Bd.,  for  which  the  verdict  was  ti^en, 
is  the  amount  of  the  net  proceeds  of  the  three  consignoH^nts,. 
but,  as  between  Caumont  and  the  plaintiffs,  they  would.only 
be  entitled  to  a  balance  of  26 1  \l;  l^s.  5d.,  in  estimatbg. 
which,  credit  is  given  for  the  823/.  14s.  7d.  remitted  by 
Caumont  to  the  plaintiffs  on  the  gth  December,  1818.  The 
question  for  the  opinion .  of  the  Court  is,  whether  the  plain* 
tiffs  are  entitled  to  recover. 

Campbell  for  the  plaintiffs.  There  is  no  reason  either  in . 
law  or  justice  why  the  plaintiffs  should  not  recover  2611/. 
^6s.5d,the  balance  upon ^ these  three  several  transactions. 
Indeed  it  is  difficult  -to  imagine  what  defence  can  be  set  up 
to  the  action.  These  were  the  goods  of  the  plaintiffs,  and 
they  were  sent  to  Caumont  for  the  purpose  pf  being  sold  on 
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the  plaintiffs'  account. '  The  defendants  were  employed  as 
mere  brokers  in  the  transaction  to  sell  the  goods.  They 
have  sold  them,  and  have  got  into  their  possession  the  ^"v. 
whole  proceeds  of  all  the  consignments.  The  question  is,  Tbueman. 
whether  it  can  be  said  that  the'  defendants  have  paid  the 
money  to  Caumont,  or  whether  they  have  a  right  to  set  off, 
as  against  the  plaintiffs*  demand,  a  debt  due  from  Caumofit 
to  "diem.  If  they  can  shew  that  they  have  paid  Cautnonl,  or 
that,  as  against  the  plaintiffs,  they  have  a  right  to  set  off  the. 
debt  due  from  him  to  them,  that  will  be  an  answer  to  the 
action  ;  but  if  they  can.  make  out  neither  of  these  proposi- 
tions, then  this  is  to  be  considered  money  of  the  plaintiffs 
mtfateir' hands,  and  for  which  this  action  is  maintainable. 
It  is  perfectly  clear  from  the  facts  of  the  case,  that  the  de- 
fendants never  paid  over  the  proceeds  of  the  cotton  to  Cuti* 
moni.  Then  how  can  it  be  said  that  the  defendants  have  a 
right  to  set  off,  as  agamst  the  demand  of  the  plamtiffs,  the- 
debt  due  to  them  from  Cawnont  f  It  must  be  conceded 
diat  if  the  plaintiffs  had  given  Caitmont  an  authority  to 
pledge  the  goods,  and  in  the  exercise  of  that  authority  he 
had  pledged  them  with  the  defendants,  they,  as  pawnees, 
would' liave  a  lien  on  the  goods  for  their  advances,  and  they 
could  only  be  called  upon  for  the  excess  beyond  the  amount 
for  which  the  goods  were  taken  as  a  security.  The  ques- 
tion then  is,  whether  Caumont  had  any  authority  to  pledge. 
It  will*  not  be  disputed  on  the  other  side,  that  by  the  law  of 
England,  a  factor  cannot  pledge  the  goods  of  his  principal. 
Hie  cases  of  Patterson  v.  Tosh  (a)  and  Martini  v.  Coles  (b), 
are  <Hrect  authorities  to  shew  that  a  factor  for  sale  capdot 
pledge.  It  may  perhaps  be  said,  that  the  correspondence 
between  the  plaintiffs  and  Caumont  amounts  to  an  authority 
to  pledge  the  goods,  and  justifies  the  pawnee  in  retaining 
them  as  a  security.  But  no  such  authority  either  express 
or  implied  is  to  be  collected  from  the  plaintiffs'  letter. 
They  merely  say  "  We  expect  that  you  will  send  us  some 
remittances  on  account  of  the  proceeds  consigned  to  you^ 
(a)  3  Strange,  1178.  (fi)  1  M.  and  S.  140. 
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thocigh  they  be  not  sold,  as  is  customary,  in  order  to  encoo"^  ^ 
-rage  us,  thereby,  to  send  you  more  frequent  consignments/' 
QuiERoz  rj^Q  meaning  of  this  letter  is  no  more  than  an  intimation 
Taueman.  that  the  plaintiffs  expect  remittances  out  of, Caumon^s  own 
funds,  in  anticipation  of  the  sales.  It  does  not  amount  to. 
an  authority  to  pledge.  If,  indeed,  Cautnont  had  come  un- 
der acceptances  for  tbe  anaount  of  the  goods  before  sale^  it 
might  be  said,  with  some  colour  of  reason,  that  in  order  to 
paj  the  bilk  when  they  became  due,  an  audiority  to  raise 
money  by  pledge  for  that  purpose  might  be  implied.  But 
it.  has  been  settled  in  several  cases  that  the  circumstance  of 
the  consignor  having  drawn  bills  upon  his  consignmentSy 
and  those  bills  being  accepted  by  the  factor,  makes  no  di£». 
ference,  and  gives  the  latter  no  power  to  pledge:  GraAamy* 
Dyster  (a),  Kuckein  v.  Wibon  (A),  GiU  v.  Kymer  (p),  and* 
Duchs  v.  Ryland  (d). — Here  (he  Court  stopped  him  and 
called  upon  * 

D.  F.  Jones,  contr^.  On  the  part  of  the  defendants  it; 
must  be  admitted  in  the  outset,  that  whatever  view  the 
Court  might  take  of  the  question,  if  it  were  res  Integra^  it  is, 
now  too  late  to  dispute  the  proposition  that  a  factor  cannot 
pledge  the  goods  of  his  principal,  and  that  it  is  no  defence 
by  the  pawnee  of  the  factor,  as  against  the  principal^  that 
he  had  advanced  money  upon  the  goods,  if  the  principal, 
has  thereby  sustained  damage.  The  cases  upon  this  sub- 
ject were  brought  together  and  fully  discussed  in  Martini  v* 
Coles,  and  there,  after  a  very  learned  ai^ument,  the  Court 
were  of  opinion,  that  whatever  might  be  the  convenience 
and  expediency  of  a  different  rule  of  law,  yet  they  felt  them- 
selves bound  by  the  current  of  authorities  to  hold,  as  a 
general  proposition,  that  a  factor  cannot  pledge  the  goods 

(a)  Z  Stark.  21.  (6)  4  B.  and  A.  443. 

(c)  5  J.  B.  Moore,  503,  S.  C.  reported  by  the  name  of  FieUUng  v. 
Kymer  in  2  B.  and  B.  639. 

(d)  T.  2  Geo.  IV.  in  E.  B.  Not  in  the  Reports  of  this  Court;  but 
8ce  a  very  full  account  of  it  in  a  note  to  Gill  v.  Kymer,  in  the  5th  vol. 
of  Mr.  Maoris  Reports,  p.  518. 
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ef  hb  principul.  .  Admittkig  that  that  general  doctme  can- 
ftot  BOW  be  controverted,  atill,  if  it  appears  that  the  princi^ 
pal  has  given  any  anf horitjr  to  his  factor  to  pledge,  or  if  no 
injiiffy  is  done  to  the  principal  by  advances  made  to  the  fac-  Trueman, 
tor,  the  general  rule  does  not  apply.  Now,  in  the  first 
^lace,  the  letter  written  by  the  plakitiffs  to  Caum&nt,  on  the 
9lh  Mtfj^,  1818,  amonnts  to  an  authority  to  pledge.  The 
consignoK  of  goo&  has  no  right  to  receive,  from  his  factor, 
die  proceeds  of  his  goods,  until  they  are  sold,  or  until  the 
accounts  are  made  up;  but  here  the  plaintiffs  desire  to  have 
fenittances  in  advance.  Supposing,  in  point  of  fact,  ad*^ 
vances  had  been  made  by  Caumont  himself,  to  the  plaintiff, 
upon  Aese  conrignments,  there  could  be  no  doubt  that  if 
the  goods  were  not  sold,  he  would  have  a.  lien  upon  them 
for  such  advances.  It  can,  dierefore,  be  no  injury  to  the 
prtBcipal  whether  the  advances  be  made  by  the  factor  him- 
self, ,or  by  any  other  person  who  may  chuse  to  lend  the 
money.  The  question  then  is,  whether  this  letter,  written 
by  die  plaintiffs  to  Caumont,  did  not  audiorize  him  to  shew 
h  to  any  body  eke,  and  thereby  raise  money  upcm  the  faith 
of  Ae  authori^  there  given.  lAbbatt,  C.  J.  But  a  prudent 
person  advancing  his  money  on  the  faith  of  such  a  letter 
would  take  care  that  the  money  went  to  the  person  (ot 
whom  it  was  intended.]  Still,  if  the  plaintiffs  expected  that 
remittances  should  be  sent  to  them  beforehand,  whether 
the  goods  were  sold  or  not,  they  must  take  the  conse** 
fences  of  such  a  general  authority.  This  case  is  distin^ 
guishable  from  Gill  v.  Kymer,  where  the  Court  of  Common 
Pleas  were  of  opinion,  that  the  mere  circumstance  of  the 
principai^s  drawmg  bills  against  the  proceeds  of  the  goods 
#as  not  sufficient  to  take  the  case  out  of  the  ordinary  rule. 
The  tase  there  proceeded  on  the  notion  that  the  bill  was  to 
be  piHd  out  of  the  proceeds  of  die  goods  when  sold.  That- 
ykvs  merrily  payment  by  anticipation,  and  therefore  this  case 
is  distmguishable  from  that,  because  here  remittances  are 
i^quired'in  advance,  whether  the  goods  are  sold  or  not.  On- 
tills  ground  then  there  is  sufficient  m  the  case  to  shew 
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that  Caumant  had  authority  to  raise  money  upon  the  goods^ 
in  order  to  comply  with  the  plaintiffs'  request  to  have  ad- 
vances. Then,  secondly,  have  the  plaintiffs  been  damnified 
by  what  has  taken  place  between  Caumont  and  the  defendr 
ants  ?  The  advances  made  by  the  defendants  did  not  place 
the  plaintiffs  in  a  worse  situation  than  they  would  have  been 
if  the  defendants  had  had  nothing  to  do  with  the  transaction, 
and  therefore  they  cannot  complain  of  ndiat  has  taken  place. 
There  are  three  different  consignments,  by  three  different 
vessels.  With  respect  to  the  first,  it  appears  that  the  cottons 
sent  by  the  Aurora  were  sold  on  the  4th  December  upoa 
the  terms  of  giymg.  bills  at  three  months,  in  ten  days  from. 
Aat  time,  which  bills  are  considered  as  carii  in  Liverpool 
But  foi^  the  employment  of  the  defendants  to  sdl  tile  good^ 
Caumont  might,  at  the  expiration  of  those  ten  days,  have 
demp^ded  the  bills,  and  by  that  means  have  obtamed  the 
whole  of  the  proceeds.  It  ^lows  then,  that  no  injury  has 
been  worked  to  tiie  plaintiffs  by  the  defendants,  because 
Caumont  might  have  been  in  a  situation  to  claim  the  whole 
proceeds  before  he  became  a  bankrupt.  Then,  as  to  the' 
copsignments  by  the  Riga  packet  and  the  Isabella,  tiMj. 
stand  on  a  totally  different  footing,  because  it  does  not  ap« 
pear  that  the  defendants  ever  saw  the  bills  of  lading  of  those 
consignments,  and  non  constat  that  tiiey  knew  Caumont  to. 
be  a  mere  factor  in  the  transaction.  Witiiout  knowledge  of 
that  circumstance,  the  advance  of  the  money  upon  them  bj 
him,  under  such  circumstances,  ia  an  answer  to  tiiat.part  of 
the  case. 


Abbott,  C.  J. — ^The  sum  in  dispute  being  large,  the 
Court  is  not  surprised  that  every  struggle  should  be-  made 
by  the  defendants  to  retain  it  in  thdr  hands.  All  that  the 
learning  of  an  experienced  counsel  could  do  for  the  defend- 
ants has  been  done  on  the  present  occasion.  The  principle 
on  which  this  case  is  to  be  decided  is  one  not  of  modem 
introduction,  and  in  several  recent  cases  has  been  recog-* 
nized  and  acted  upon,  namely,  that  a  factor  cannot  by  bw 
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pkdge  the  goods  of  fab  pnodpftL  Some  doubts  having  1824. 
been  snggested  latehjr  with  regard  to  the  ezpedieocy  of  that 
nde  of  hm,  I  tbbk  it  right  to  express  my  opinion,  that  I 
ditnk  it  is  a  rule  of  law  which  is  highly  expedient,  and  Txubmak. 
is  ooe  of  the  greatest  safeguards  which  foreign  merchants 
have. in  dnHmg  with  the  merchants  of  this  country,  in  send- 
ing AeirgaodB  here  for  sale,  and  one  that  I  should  be  sorry 
(^  I  stey  be  permitted  to  use  such  an  expression  sitting  here 
jodidally)  to  see  altered  in  any  case  whatever.  That  being 
die  rule  of  law,  it  is  pecfectly  dear,  from  the  facts  hereiound, 
that  tfe  defendants  had  received  all  these  goods  (without  dis- 
tangposlBBg  one  parcel  from  another)  as  and  for  a  pledge  for 
■WBiiii  ndvaaced  by  them  to  Caumani.  I  do  not  know  that 
it  is  iMterial  to  ascertain  whether  the  defendants,  m  point  of 
fiKt,  knew  at  the  time  they  advanced  the  money,  and  received 
the  goods,  that  Cawnont  was  not  the  real  owner^  for  if  they 
had  the  means  of  knowledge,  it  seems  to  me  that  is  quite. 
snBkient  to  r^er  Ibem  liable.  They  had  the  means  of 
by  the  UHs  of  lading,  in  what  situaUon  Ctfic-. 
stood,  and  having  such  means,  without  resorting  to 
them,.  I  am  of  opiniop,  that  the  blindness  of  one  party  oi^ht 
not  to  be  allowed  to  prejudice  the  rights  of  another.  This, 
is  a  proposition  which  cannot  be  disputed.  I  think,  there- 
fore, that  the  cfistinction  attempted  to  be  taken  between  the 
goods  sent  by  the  Aurora^  and  those  sent  by  the  Riga  packet 
and  the  Isabel,  is  not  well  founded.  But  then  it  is  farther 
argued,  that  the  plamtiffs  are  not  prejudiced  by  the  advances  • 
made  by  the  defendants  to  Caunwni,  for  it  is  said  that  if  the 
goods  had  been  sold  by  Caumont,  without  the  intervention- 
of  the  defendants,  all  the  proceeds  of  the  goods  must  have 
come  into  the  hands  of  Caumont  prior  to  the  time  at  which 
he  coomiitted  an  act  of  bankruptcy,  and  consequently  the 
plaintiffs  would  have  beeo  in  as  bad  a  situation  as  if  the  lien 
now  claimed  by  the  defendants  were  allowed.  Now  I  do 
not  aee  jio  clearly  that  the  proceeds  would  have  come  mto 
the  hands  of  Caumont,  even  if  the  goods  had  not  been. 
pltdg^(  at  least  I  tbmk  it  very  unlikely  upon  the  facts 
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found  in  lliis  case.  I  dunk  it  is  very  probable  that  if  tl^ 
defendaots  bad  not,  in  the  month  of  SepienUftTf  eoanentedi 
to  advance  5000^  by  their  acceptances  to  CaiumotU,  he 
would  have  stopped  pajunent  in  that  month,  and  then  the 
plaintiffs  would  have  been  safe.  It  is  one  of  the  greatest 
mischiefs  to  trade  and  commerce  to  allow  temponury  relief 
p  persons  in  Caumon^d  situation,  for  it  is  infinitely  better 
for  all  parties  diat  ^  man  in  insolvent  dfcumstances  should 
at  once  declare  his  insolvency,  and  distribute  has  effiscta 
amongst  all  his  creditors  rateably,  thap  go  on  for  a  short 
time,  struggling  against  pressing  difficulties,  and  then  relieve 
some  credit<>rs  at  the  expense  of  others,  it  does  not,  there^ 
forC)  follow,  that  if  the  defendants  had  not  been  the  persons 
immedifitely  employed  to  sell  the  goods,  the  ptaiutifft  woidd 
not  have  sustained  damage  through  their  means.  We  have 
it  in  proof  that  the  defendants  had  received  -the  proceeds  oC 
diese  goodis,  and  had  not  paid  the  nmount  to  Caumont.  It 
appears,  however,  that  prior  to  that  time,  when  they  could 
not  have  been  called  upon  to  pay  the  proceeds,  they:  had 
advanced  money  to  GaumonJt  upon  a  pledge  which  was  made 
by  a  person  who  had  no  authority  to  that  extent.  1  can- 
not consider  the  letter  written  by  the  plaintiffs  to  Caumonty 
in  May  J  1818^  saying  that  they  would  expect  ^  remittances* 
on  account  of  the  proceeds,"  as  givmg  him  an  authority  to 
pledge  their  goods.  Putting  such  a  construction  as  that; 
upon  the  letter  would  be  contrary  to  the  manifest  intention 
of  the  parties,  and  by  no  means  warranted  by  the  teims  of 
the  letter  itself.  I  think,  therefore,  that  the  plaintiffs  are< 
endtled  to  have  a  verdict  entered,  giving  the  defendants! 
credit  for  the  sum  which  Caumont  actually  remitted  on-  ao-' 
count  of  the  goods,  and  for  any  charges  he  would  have  been' 
endtled  to  make.  A  verdict,  therefore,  must  be  entered* 
for  the  plaindffs  for  26l  1/.  155.  5d. 


<  Baylby,  J. — ^It  has  been  repeatedly  decided,  for  the  se« 
ourity  of  foreign  merchants,  that  atfector  receiving  goods' 
by  consignment  from  abroad  for  sale  cannot  pledge,  and; 
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t^t  tBifimg  goqik  from  a  factor  by  pledge  does  not  biii^ 
tbe  intereats  of  the  foreign  proprietor.  I  cannot  help 
tbinkingy  that  that  priaciple  of  law  has  greatly  contributed  "^^v^' 
to  increase  the  foreign  commerce,  of  this  kingdom^  by  hold-.  Tbubm4»- 
iQg  out  to  the  merchant  abroad  the  security,  that  if  the . 
factor  exceeds  his  authority  and  goes  beyond  hb  powers, 
sad  tnis^  by  way  of  pledge  another  merchant  or  any  other 
penvm  disposed  to  advance  money  upon  his  goods,  he 
shall  not  be  prejv/diced  in  his  rights.  I  entirely  agree  withi 
my  lord  in  saying  (as  Ceut  as  I  cap  judge  upon  a  question  of 
policy)  that  there  is  no.  reason  ^rhy  that  rule  of  law  should 
be  altered,  more  especially  when  we  consider  the  serious. 
CMisequences  which  might  result  from  its  infringement*. 
The  rule  of  law  upon  thia  subject  is  founded  on  a  plain, 
principle  of  reason,  napiely,  that  he  who  gives  credit  or 
t^ts  at  bis  pQril,  should  take,  care  to  see  thpit  the  person 
whom  he  trusts  has  authority  to  bmd  the  rights  of  others,, 
and  endeavour  to  make  himself  secure,  by  attending  to  the 
question  whether  the  party  who  has  the  apparent,  has  the. 
real  power  of  dealing  with  another  man's  goods.  This  duty 
may  be.  easily  performed,  because  the  means  of  acquiring 
snch  information  are  accessible.  Whenever  goods  are  con- 
signed from  abroad,  a  person  who  is  called  upon  to  make  * 
advances  upon  them  has  an  opportunity  of  knowing  on  what, 
terms  th^  are  consigned,  by  referring  to  the  bill  of  lading 
and  desiring  to  see  the  letters  of  advice.  In  this  case  the 
defendants  had  knowledge  of  the  terms  on  which  the  goods 
were  consigned  to  Caumont,  or  at  least  they  had  the 
means  of  ascertaining  the  terms.  In  many  instances  it 
is  impossible  merely  from  the  bill  of  lading  to  ascertain 
whether  the  goods  are  consigned  on  account  of  the  shipper 
or  the  consignee.  But  here  the  defendants  had  the  opporr 
tunity  of  knpvring  that  the  goods  were  sent  to  this  kingdom 
not  on  the  account  and  risk  of  Caumont,  bi|ton  the  account 
sod  risk  of  the  plaintiffs,  and  therefore  the  defendants  n^ade 
these,  advances  either  with  actual  knowledge^  qr  with  the 
i^eans  of  knowledge  in  their  power,  that  Caumont  had  no 
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right  to  pledge.  If  they  had  the  means  of  knowledge,  then 
this  case  goes  greatly  beyond  the  ordinary  class  of  cases  of 
pawnees,  and  consequently  the  defendants  cannot  set  up  the 
advances  they  have  made,  as  a  defence  to  this  action,  unless 
it  can  be  shewn  that  Caumont  had  a  specific  authority  to 
pledge.  Then,  had  he  authority  to  pledge  ?  The  letter  of 
the  9th  May,  1818,  which  has  been  relied  upon,  certainty 
imports  no  such  authority.  AH  that  it  requires  is  that 
Caumont  will  make  advances  out  of  his  own  funds.  But 
supposing  that  letter  amounted  to  an  authority  to  raise 
money  upon  the  goods,  what  was  the  person  advancing  the 
money  bound  to  ao?  Upon  such  a  transaction,- he  would 
tfay  to  Caumont ''  you  have  but  a  limited  authority  to  pledge 
the  goods;  you  have  no  authority  to  pledge  for  purposes 
of  your  own,  but  for  the  purpose  of  remitting  money  to  your  ^ 
principals/and  therefore  I  will  take  the  pledge  provided  I 
see  that  the  remittances  are  duly  made."  And  if  these  defend-' 
ants  had,  upon  advancing  the  money  to  Caumont,  stipulated 
tha!  he  should  remit  the  amount  to  the  plaintiflb,  they  would 
have  been  perfectly  safe;  but  having  trusted  him  beyond - 
the  bounds  of  his  authority,  they  have  trusted  him  at  their 
own  peril.  Then  it  is  said,  that  the  plaintiffs  have  not  been' 
damnified,  and  if  they  be  not,  I  agree  that  diey  cannot  re- 
cover in  a  court  of  justice.  But  it  seems  to  me  that  they 
have  been  damnified  to  the  full  amount  which  they  how  seek 
to  recover.  My  Lord  Chief  Justice  has  pointed  out  one  of 
the  mischiefs  resultmg  from  making  advances  to  persons  in 
insolvent  circumstances.  Caumont,  who  was  perfectly  in- 
solvent, was  enabled  by  the  defendant's  means  to  continue' 
longer  in  businesa,  than  without  their  assistance  he  was* 
capable  of  doing.  But  independently  of  that,  supposing' 
diis  money  to  have  been  advanced  upon  his  own  credit,  in^ 
what  situation  would  these  plaintiffs  have  been?  On  die  14th 
Decemher,lji\ls  must  have  been  given  by  the  purchaser  of- 
the  goods  and  put  mto  the  hands  of  Caumont.  Whether 
they  would  have  been  made  payable  to  him  or  to  the 
plaintiffs;  it  is  not  material  to  inquire*    Assuming  that  tbej* 
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would  have  been  made  payable  to  him,  he  could  not  as  an 
konest  man  have  endorsed  them  a^ay,  and  the  only  thing 
he  ought  to  have  done  would  have  been  to  keep  them  for 
the  benefit  of  the  plaintiffs^  and  if  he  had  done  that,  they 
would  have  received  the  produce  when  the  bills  became 
due.  It  appears  that  they  would  have  been  due  in  the 
month  of  March,  but  though  Caumont  had  committed 
an  act  of  bankruptcy  before  then^  still  if  they  remamed 
in  his  hands,  they  would  have  enured  for  the  benefit  of  the 
pfaundffs.  Therefore,  as  it  seems  to  me,,  it  is  clear  that 
the  plaintiffs  have  been  damnified  to  the  full  extent  of  thes^ 
bills,  for  we  are  not  at  liberty  to  presume  that  Caumont 
would  have  acted  dishonestly  by  them.  Then  as  to  those 
goods  which  were  to  be  paid  for  in  cash  on  the  l6th  Janu^ 
ary,  the  defendants  knowing  the  situation  in  which  Caumont 
stood,  as  a  factor,  and  knowing  that  he  had  then  become 
bankrupt,  might  have  refused  to  pay  the  money  into  his 
hands,  and  have  reserved  it  for  the  benefit  of  the  plaintiffs. 
But  the  defendants  by  .making  anticipated  payments  have 
deprived  the  plaintiffs,  of  that  advantage.  The  plaintiffs, 
therefore,  have  in  my  opinion  been  damnified  to  the  amount 
of  the  net  proceeds  of  these  consignments,  minus  the  de- 
ductions which  Caumont  as  a  factor  would  have  been  enti-i. 
tied  to  make,  and  consequently  this  action  is  maintainable 
for  the  balance  now  claimed. 

HoLROYD,  J. — I  am  of  opinion  that  the  advances  made 
by  the  defendants  did  not  amount  to  the  payment  of  these 
goods,  and  that  at  the  time  when  they  were  sold  by  the  de-^ 
feodants,  they  were  to  be  considered  as  the  property  of  the 
plaintiffs,  to  whom  the  proceeds  by  law  belonged.  The 
^vances  were  made  before  the  ship  itself  had  arrived,  and 
consequently  could  not  be  considered  as  payinent  of  the 
value,  but  as  a  mere  loan.  The  defendants  having  after* 
wards  received  the  proceeds  of  the  property,  and  not  having 
paid  the  money  either  to  Caumont  or  the  plaintiffs,  they 
are  responsible  for  the  amount  in  this  action.    I  agree  with 
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the  rest  of  the  Court  as  to  the  policy  of  the  kur  of  prin^ 
eipal  and  factor^  in  its  application  to  the  pftesent-case.  The 
plaintiffs'  letter  which  has  been  relied  upon  does  not  in  niy 
judgment  amount  to  an  authority  to  pledge,  or  take  the 
ease  out  of  the  general  rule  of  liaw. 

LiTTLEDALE,  J.   declined  giving  any  opmion,  having 
been  of  counsel  in  the  case  when  at  the  bar. 

The  postea  was  ordered  to  be  delivered  to  the  plaintiffs, 
and  the  verdict  to  be  entered  for  261 U.  15s.  5d. 


J.  Hambbton  v.  J.  Stbad. 

This  was  an  action  of  trespass  for  breakmg  and  entering 
▼eartoTeary  «  mill,  dwelling-house,  close,  8cc.  of  plaintiff,  situate  at 
before  ^^^  ffrexham,  in  the  county  of  Flint,  evicting  him  therefrom. 


Plea  libenlm  tene- 


te  Wi^  on  tec.  defendant  demised  the  premises  in  question 


mination  of  his 

teoancjr  en-      atld  keeping  him  out  of  possession. 

J|^[^'Jj^^*°  mentnm.  Replication,  that  before  the  said  time  when  &c. 
with  his 

for  a  leasee  '  to  plaintiff  as  tenant  froth  year  to  year,  by  virtue  of  which 
to  be  granted  ^emis^  plamtiff  entered,  and  was  possessed,  and  continued 
another  joint-  SO  possessed  until  and  at  the  said  time  when  8cc.  Rejomder^ 
en^ei^  uMn  ^^^  ^^^  ^^^  making  of  the  said  demise  in  said  replication 
and  occupied  mentioned,  and  before  the  said  time  wheii  &c.  the  said 
joi^ilj:!!^^  temkncy,  and  the  estate  and  interest  of  plaintiff  in  the  de- 
Held,  that  the  mised  premises  in  which  &c.  wholly  ended  atid  determined, 
was  deter-  Surrejoinder,  that  the  tenancy  8cc.  did  not  end  Und  deter- 
S*e  leasc^"^^  mine  in  manner  and  form  as  alleged  in  the  rejoinder.  Issue 
was  never  thereon.  At  the  trial  before  Garrow  B.  at  the  last  Lent 
pursuant  Assizes  for  Shropshire,  the  case  was  this :— The  plaintiff 
to  the  agree-  had  been  in  the  occupation  of  the  premises  in  question,  as 

An  oocupatiotf  of  premises,  pending  the  execution  of  a  lease,  constitutes  the  relation 
of  landlord  and  tenant,  and  will  entitle  the  latter  to  soe  the  former  upon  a  qaantam' 
▼alebat,  although  no  distress  for  rent  can  be  made. 
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tenant  to  the  defendant  from  year  to  year,  under  a  letting 
wbich  commenced  on  the  1st  May,  1810.  On  the  ^th 
September,  1815,  the  defendant  gave  him  notice  to  quit  on 
the  Ist  Mmf  then  next  enauing.  The  phintiff  hafmg  en- 
tered into  a  treaty  for  a  copartnership  with  one  John  Maori, 
m  the  business  of  a  miller,  application  was  made  to  the  de- 
fendant to  let  the  premises  to  them  jointly.  Accordingly 
on  the  lOth  October,  a  written  agreement  was  entered  into, 
by  which  the  defendant  agreed  to  let  and  demise  the  premieee 
to  die  plaintiff  and  Moore,  to  hold  from  the  Ist  November 
then  next,  for  the  term  of  seven  years,  at  the  yearly  rent  of 
159'.  payable  half-yearly,  viz.  on  the  1st  May  and  Ist  No- 
vember respectively.  The  plaintiff  and  Moore  agreed  on 
their  part  to  pay  the  rent  and  all  taxes,  except  the  landlord's 
property  tax ;  and  the  defendant  undertook  to  put  the  pre^- 
mises  in  tenantable  repair  as  soon  as  conveniently  might  be; 
and  the  plaintiff  and  Moore  further  agreed  to  ke^  and 
mabtain  the  premises  in  tenantable  repair,  and  leave  them 
in  a  tenantable  condition  at  the  end  of  the  demised  term. 
The  agreement  then  contabed  the  fallowing  concluding 
article,  *'  and  it  is  hereby  agreed  that  a  lease  of  the  said 
premises  shall  be  forthwith  drawn,  in  which  shall  be  con- 
tained the  usual  covenants,  and  particularly  that  the  said  J* 
Hamerton  and  J.  Moore  shall  not  let,  set,  or  iAuign  the 
said  premises  or  any  part  thereof,  without  the  consent  of 
the  said  J.  Stead  in  writing  being  first  had  and  obtained.^' 
This  agreement  havmg  been  signed  by  all  the  parties,  th# 
plaintiff  and  Moore  were  let  into  the  possession  of  the  pre- 
mises, and  continued  to  occupy  them  jointly  until  the  month 
of  April,  1816,  when  they  quitted.  A  negotiation  having 
been  entered  into  without  effect,  for  the  purpose  of  inducing 
the  plaintiff  and  Moore  to  surrender  the  premises,  the  de-^ 
fendant  in  June  in  die  #ame  year,  being  unable  to  obtairi 
payment  of  some  rent  in  arrear,  comasitted  the  alleged  tres^ 
pass  by  taking  possession  of  the  mill  and  other  parts  of  the 
premises.  The  question  at  the  trial  was  whether  the  agree*- 
ment  for  a  lease  operated  as  a  detenmnation  of  the  preceding 
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denuae  to  the  phuntiff  alone,  as  tenant  fropi  year  to  year. 
For  the  defendant  it  was  contended  that  the  agreement  was 
in  effect  a  lease,  inasmuch  as  it  contained  words  of  present 
demise,  and  therefore  put  an  end  to  the  original  tenancy; 
but  supposing  it  not  to  be  a  lease,  yet  inasmuch  as  Moore 
had  been  put  into  possession  under  it,  and  occupied  jointly 
with  the  plaintiff,  it  operated  in  law  as  a  surrender  of  the 
original  tenancy.  Contri  it  was  insisted  that  as  there  was 
no  actual  surrender  of  the  plaintiff's  interest,  the  agreement, 
which  was  merely  an  executory  instrument,  could  not  by 
operation  of  law  work  a  surrender  or  termination  of  the  old. 
tenancy,  and  therefore  the  action  was  maintainable.  The 
leanied  Judge  inclmed  to  thmk  the  first  tenancy  had  been 
surrendered  by  operation  of  law,  but  reserved  the  question, 
and  a  verdict  having  been  found  for  the  plaintiff,  Campbell, 
in  Easier  Term  last,  obtamed  a  rule  nisi  to  enter  a  nonsuit; 
against  which 

W.  E.  Taunton  now  shewed  cause.  The  issue  on  the 
pleadings  was  whether  the  original  tenancy  of  the  plaintiff 
had  or  had  not  been  determined  at  the  time  when  the  al^^ 
leged  trespass  was  committed.  The  agreement  in  question 
cannot  be  considered  as  evidence  of  the  determination  of 
the  previous  tenancy,  unless  the  Court  shall  hold  that  it 
amounts  to  a  lease,  or  a  surrender  in  law  of  the  platntiffTa 
original  interest.  There  was  no  actual  surrtoder  of  the 
previous  tenancy,  and  if  there  was  not,  then  this  agreement 
cannot  operate  as  a  surrender  in  law,  unless  it  was  an  actual 
lease.  It  is  not  a  lease,  because  in  terms  it  is  a  mere  exe^ 
cutory  instrument — a  mere  treaty  or  contract  for  an  intended 
lease.  A  subsisting  l^al  demise  canuot  byimplication  end 
and  determine,  unless  there  be  a  new  legal  contract  for 
another  demise  inconsistent  with  the  first.  If  this  then  be 
not  a  lease  the  original  tenancy  was  not  determined  and 
consequently  this  action  is  maintainable.  For  this  Roe  v. 
The  Archbishop  of  York  (a)  is  an  express  authority.  Thiai 
(a)  6  East,  80. 
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mstnimeiit  kad  only  an  agreement  stamp;  and  if  it  were  in- 
^ded  to  operate  as  a  lease^  it  ought  to  have  had  a  lease 
stamp.  It  may  be  true,  that  it  contains  words  of  present 
demise,  but  still  those  words  are  not  sufficient  to  give  it  the 
character  of  a  lease.  In  its  very  terms,  it  imports  nothing 
more  than  an  agreement  between  the  parties  to  do  some* 
dung  hereafter,  which  is  to  consummate  and  perfect  their 
intentions.  It  is  not  a  final  conclusive  contract,  but  a 
matter  in.  fieri.  The  principle  to  be  collected  from  the 
cases  on  this  point  is,  that  if  an  agreement  to  demise  pre- 
mises be  entered  into,  but  it  appears  to  have  been  the  mani- 
fest intention  of  the  parties  that  something  should  thiareafter 
be  done,  to  secure  the  interest  of  either,  the  instrument  does 
not. amount  to  a  lease,  but  merely  a  contract  for  a  lease  to 
be  granted  in  future.  Goodtitle  v;  Way  {a),  Doe  v.  Clare  {b). 
Tempest  v.  Rawling{c),  Roe  v.  jlshburnerid),  Doe  v.  SmUh(e\ 
and  Dunk  v.  Hunter  (/).  Now  it  is  clear  that  this  case 
comes  within  the  principle  of  those  authorities.  ,  The  de^ 
fendant  meant  to  reserve  to  himself  the  right  of  re-entry  if 
Hamerion  and  Moore  should  assign  or  let  the  premises 
without  his  leave,  and  also  that  they  should  be  bound  by 
the  usual  covenants  contained  in  a  lease.  >  But  this  instru- 
ment contains  no  reservation  of  the  right  of  re-entry,  nor 
any  of  the  covenants  usual  in  a  lease.  It  follows  then,  that 
it  does  not  amount  to  a  lease,  inasmuch  as  k  was  in  the  con- 
templation of  the  parties  to  execute  some  ulterior  security, 
which  was  to  be  the  final  and  conclusive  contract  between 
them,  and  therefore  there  was  no  determination  of  the  pre- 
ceding demise  to  the  plaintiff  alone. 

Campbell  (with  whom  was  Russelt)  contri^.  If  the  agree- 
ment of  the  10th  October,  1816,  be  a  lease,  then  there  can 
be  no  question  that  the  previous,  tenancy  wa3' determined, 
because  the  acceptance  of  a  lease  clearly  operates  as  a  Siir- 
render  of  the  former  interest.    Npw  the  agreement  contains 

(a)  t  T.  R.  rS5.  •  (6)  2  T.  R.  739  (c)  13  East;  18. 

(<05T.R.16d.  («)  6  East,  530.  (/)  5  B.  and  A.  392. 

▼  OL.  V.  P 
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words  of  present  demise  conveying  a  present  interest,  and  it 
contains  the  usual  covenants  which  are  to  be  found  in  leases; 
and  it  is  an  established  rule  of  law  that  an  instrument  giving 
a  right  to  the  possession  and  profits  of  land  amounts  to  a 
lease.  Then  the  question  is,  whether  this  has  been  accepted. 
Of  that  there  is  no  doubt,  because  all  the  parties  signed  it, 
and  the  plaintiff  and  Moore  actually  entered  into  posses- 
sion and  continued  to  occupy  under  it  until  April ,  1816. 
The  act  of  signing  is  decisive  of  acceptance.  The  Court 
must  look  to  the  intention  of  the  parties,  and  here  the  inten^ 
tion  was  that  the  plaintiff  and  Moore  should  enter  aild  occupy 
jointly  on  the  1st  November,  which  they  did  accordingly. 
[Bayley,  J.  There  is  a  stipulation  in  the  agreement  that  the 
defendant  shall  put  the  premises  in  repair  as  soon  as  conve- 
nience will  permit.  Would  it  not  then  be  9  good  reason 
for  refusing  to  accept  the  lease,  that  the  defendant  had  not 
put  the  premises  in  repair?  My  doubt  is  whether  that 
stipulation  does  not  shew  that  it  was  not  the  intention  of 
the  parties  that  this  agreement  should  operate  at  all  events 
as  a  lease,  and  whether  the  parties  would  not  have  been  en- 
titled to  say  **  I  will  not  bind  myself  by  a  lease  until  the 
premises  are  put  in  repair."]  It  would  not  lie  in  their 
mouths  to  say  it  was  not  a  lease,  after  they  had  accepted 
,  and  occupied  the  premises  by  virtue  of  it.  But  at  all  events 
they  might  have  brought  an  action  against  the  landlord  for 
not  putting  the  premises  in  repair,  if  he  refused  so  to  do. 
Assuming,  however,  that  this  is  only  an  agreement  for  a 
lease,  yet  coupled  with  the  fact  that  the  plaintiff  and  Moore 
had  taken  possession  and  occupied  the  premises,  it  will 
then  operate  as  a  surrender  of  the  foimer  tenancy,  for  an  act 
inconsistent  vtrith  the  former  tenancy  operates  as  a  surrender. 
Suppose  before  this  trespass  had  been  committed,  the 
plaintiff  and  Moore  had  paid  rent  to  the  defendant,  could 
they  afterwards  say  that  they  were  not  joint  tenants.^  If 
there  was  a  joint  tenancy,  there  would  be  an  end  to  the 
separate  tenancy  by  the  plaintiff  alone.  Here  is  an  actual 
occupation  by  two  persons  under  an  agreement  for  a  lease, 
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and  therefore  whether  it  be  a  lease  or  not,  enough  is  shewn 
to  determine  the  former  tenancy.    The  Court  stopped  him. 

Abbott,  C.  J.-^I  am  of  qpmion  that  this  action  is  not 
mamtainable.    The  case  of  Roe  v.  The  Archbishop  of  York 
b  not  an  authority  to  govern  this  case.    There  the  occupa- 
tion under  the  second  lease  took  place  in  consequence  of  a 
mistake  as  to  its  effect;   and,  upon  its  turning  out  that 
the  second  lease  was  void,  it  was  properly  held .  that  the 
acceptance  of  such  a  lease  ought  not  to  operate  as  a  sur- 
render of  the  first.     It  does  not  appear  in  this  case  that  the 
defendant  refused  to  execute  the  lease  according  to  the  con- 
tract.   All  that  appears  is,  that  a  contract  was  entered  into 
by  which  he  bound  himself  to  grant,  and  by  which  the 
plaintiff  and  Moore  bound  themselves,  to  accept,  a  lease 
jmntly,  and  by  virtue  of  which  contract  they  were  suffered 
to  enter  into  possession,  and  continued  to  occupy  the  pre* 
mises  for  some  time  afterwards.    I  am  satisfied,  under  these 
drcnmstances,  that  although  the  defendant  had  not  actually 
granted  a  lease,  yet  still  he  might  have  sued  these  two 
pereons  for  use  and  occupation  as  upon  a  joint  tenancy, 
although  he  might  not  have  had  power  to  distrain  for  the  rent. 
It  sometimes  happens  that  parties  enter  into  a  contract  for  a 
tenancy  and  occupy  premises  according  to  a  rent  to  be  after- 
wards fixed,  and  in  such  cases  though  ^e  landlord  has  no 
power  of  distress,  still  he  may  be  entitled  to  sue  upon  a 
quantum  valebat  for  use  and  occupation.    It  appears  to  me, 
therefore,  that  the  first  tenancy  in  this  case  was  determined^ 
and  dial  the  joint  tenancy  under  the  agreement,  with  the 
concurrence  of  the  plaintiff,  amounted  to  a  surrender  in 
legal  effect  and  operation. 

Baylet,  J.-— It  is  a  rule  of  law,  that  a  landlord  cannot 
enter  to  distrain  unless  there  is  a  rent  fixed  between  the 
parties,  and  that  was  the  foundation  of  the  decision  in  the 
case  of  Dtffift  v.  Unnter.  In  that  case  the  Court  were  of 
opinion,  that  as  the  rent  was  not  fixed,  the  landlord  could 
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not  enter  to  distrain.  It  is  clear  since  the  statute  of  frauds^ 
that  there  cannot  be  a  surrender  of  a  term  for  years  except 
by  an  instrument  in  writing  or  by  operation  in  law.  For 
instance,  if  a  person  who  is  sole  tenant  takes  premises  jointly 
with  another,  and  occupies  under  that  taking,  that  is  by 
operation  of  law  a  surrender  of  the  first  term.  The  case 
of  Roe  V.  The  Archbishop  of  York  is  wholly  inapplicable* 
The  point  there  decided  was  simply  this,  namely,  that  the 
acceptance  of  the  second  lease  could  not  operate  as  a  virtual 
surrender  of  the  first,  inasmuch  as  the  second  had  no  opera- 
tion whatever  in  the  way  intended  by  the  parties,  the  Court 
being  of  opinion  that  it  was  absolutely  void.  In  the  present 
case,  it  appears  to  me,  that  connecting  the  agreement  with 
the  actual  occupation  of  the  premises  by  the  plaintiff/ and 
Jlfoor<;  jointly,  they  must  be  considered  as  standing  in  the 
relation  of  tenants  to  the  defendant,  and  consequently  the 
sole  tenancy  by  the  plaintiff  was  surrendered  by  operation 
of  law.  As  the  issue  taken  goes  to  the  whole  action,  the 
consequence  is  that  a  nonsuit  must  be  entered. 

HoLROYD^  J. — I  am  of  the  same  opinion.    The  agree 
ment  in  question  would  not  put  an  end  to  the  former  tenancy 
unless  there  was  a  fresh  tenancy  actually  trreated.  ,  Taking  it 
that  the  document  in  question  amounts  only  to  an  agreement 
for  a  lease,  yet  it  appear^  from  the  entry  and  enyoyment  under 
a  by  Moore  and  the  plaintiff  jointly,  that  an  entirely  new 
tenancy  was  created,  either  from  year  to  year,  or  at  will, 
and  that,  accordbg  to  the  case  of  Mellow  v.  May  (a),  would 
have  the  effect  of  terminating  the  old  tenancy.     Perhaps  it 
could  not  be  said  that  the  plaintiff  and  Moore,  were:  holding 
at  the  rent  stipulated  in  the  agreement  until  a  lease  was 
executed,  though  they  might  be  considered  as  holding  under 
it.     But  I  take  it,  that  althou^  the  holding  under  the  agree* 
ment  might  not  be  at  the  rent  stipulated  therein, ,  still  it 
would  amount  to  a  tenancy  ;  for  it  is  not  requisite  to  con- 
stitute a  tenancy  that  there  should  be  a  rent  determined  and, 
<o)  Moore,  637. 
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ascertaiDed  beforehand.  Id  the  case  already  put  by  the 
Lord  Chief  Justice,  a  tenancy  may  exist  although  there  be 
somethiug  to  be  done  afterwards.  Suppose  a  party  enters 
upon  premises  under  a  promise  that  he  shall  have  a  lease,  in 
the  mean  time  he  is  to  be  considered  as  occupying  in  the 
character  of  tenant  until  the  lease  is  granted,  and  although 
no  distress  could  be  made,  still  the  landlord  would  have  his 
remedy  upon  a  quantum  valebat,  according  to  the  circum- 
stances of  the  occupation.  I  am,  therefore,  of  opinion,  that 
by  operation  of  law  the  former  tenancy  in  this  case  was  put 
an  end  to  by  the  plaintiff  and  Moore  having  the  premises 
delivered  up  to  them  jointly  before  the  lease  was  executed* 

Little  DALE,  J. — If  the  agreement  in  question  operated 
as  a  lease,  then  it  is  clear  that  the  former  tenancy  was  de- 
termined ;  but  if  it  did  not,  then  a  mere  agreement  for  a 
lease,  unaccompanied  by  other  circumstances,  will  not  have 
that  effect.  Here,  however,  it  appears,  that  Moore,  jointly 
with  the  plaintiff,  entered  into  possession  by  virtue  of  the 
agreement,  which  makes  all  the  difference.  It  is  not  neces- 
sary to  decide  whether  this  be  a  lease  or  not,  but  if  parties 
merely  enter  into  an  agreement  for  a  future  lease,  the  rela-' 
tion  of  landlord  and  tenant  is  created  between  them.  Those 
who  occupy  under  it  are  tenants  at  will  until  the  lease  be 
carried  into  effect;  or  if  rent  is  paid,  then  they  become  tenants 
firom  year  to  year,  determinable  either  by  a  notice  to  quit  as 
io  the  ordinary  case,  or  when  the  lease  shall  be  executed, 
which  is  the  primary  contract  between  the  parties.  If,  how- 
ever, no  rent  be  paid,  still  as  it  was  the  intention  of  the  par- 
ties that  the  relation  of  landlord  and  tenant  should  exist 
until  the  lease  should  be  executed,  that  relation  operates  to 
determine  any  pre-existing  tenancy.  I  am,  therefore,  of 
opinion,  that  a  nonsuit  must  be  entered  in  this  case. 

Rule  absolute  for  entering  a  nonsuit. 
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J.  drew  bills       The  East  India  Company  v.  Tritton  and  others. 

of  exchanjEe  io 

favor  of  B.  io  DECLARATION  in  assumpsit  stated,  in  the  first  count, 

the  E.  LCo,    that  before  the  time  of  making  the  promise,  8cc.  hereinafter 

in  IrOfiAm,  ngxt  mentioned,  in  parts  beyond  the  seas,  to  wit,  at  Fort  St. 
which  the  lat-    ^  .      ,      ^      S-    ,.        ,       .  •     r       i  ^ 

t6r  accepted.    George  m  the  East  Indies,  that  is  to  say,  m  London,  one  Or. 

ff's!  tndowed  ^-  *^^*'^'  ^y  ^^^^^  ^f  ^^  Honorable  the  .Governor  in  Coun- 
the  bills  to  D.  cil  there,  and  according  to  the  usage  and  custom  of  mer- 
the  supposed  "^  chants,  had  made  three  certain  bills  of  exchange  in  writing, 
authority  of  a  and  then  and  ther^  directed  the  same  to  the  Honorable  the 
torney  from  Court  of  Directors  of  the  Emt  India  Company  in  London  ; 
^•v  which  the  y^y  ^^g  ^f  ^hich  said  bills,  bearing  date  20th  January,  1609, 
inspected.  the  said  G.G.  Keble  requested  the  drawers  thereof,  at  three 
dorwd  t^bills  ™o°t*^*'  ^^S***  ^^  ^^^^  second  of  exchange,  (first  or  third  not 
to  their  bank-  being  paid,)  to  pay  or  cause  to  be  paid  unto  one  W.  Hope, 
P.*and  Co!,      Esq.,  or  his  order,  in  London,  the  sum  of  8,940/.  sterlmg ; 

with  instruo-  ^nd  by  one  other  of  which  said  bills  rhere  two  other  bills 
tions  to  pre-  .  ^  »        -i    • 

sent  them  for   were  set  out,  m  the  same  form,  one  for  13,200/.  and  the 

S^r^F.ir  ^^®^  ^^^  ^'*^'-  st^'*'i°gJ  ^^^^^  said  bills  plamtiffs  aftci^ 

Co.  indorsed  wards,  to  wit,  on  &c.  at  &c.  upon  sight  thereof  by  one  W. 

sented  them"  RcLmsay,  their  agent  in  that  behalf,  duly  accepted,  according 

for  payment  to  the  said  usage  and  custom,  and  according  to  the  form  of 

received  the  ^^  statutes  in  such  case  made  and  provided ;  that  when'  the 

money,  and  ^^liA  bills  became  due  and  payable,  they  wefe  presented  by 

their  princi-  defendants,  then  being  the  holders  thereof,  to  plaintiffs  for 

The  Swer  ^'  P^J"*^**^  *"^  ^^^  ^^  ^^  ^^^  <>f  ^"ch  presentment  of  the 
attorney  from  said  several  bills  to  plaintiffs  for  payment  as  aforesaid,  each 
tborize  a  to^'  a*^^  every  of  the  said  bills  purported  to  be  indorsed  by  the 

indorse  the  gaid  W,  Hope,  by  one  J.  Card,  as  the  agent  for,  and  by 
bills,  and  JB. 

having  died,  his  administrator  recovered  the  amount  of  them  from  the  £.  J.  Co.  a$  the 
acceptors.  The  latter  now  brought  assumpsit  against  F*  and  Co.  upon  an  alleged 
undertaking  bv  them  that  they  were  entitled  to  receive  payment  of  the  bills.  The  joiy 
found,  specially,  that  the  plaintiffs  paid  the  bills,  not  on  the  faith  of  the  indorsement  by 
the  defendants,  but  on  the  faith  uf  the  power  of  attorney,  and  that  the  defendants 
received  the  money  as  agents,  and  paid  it  over  to  their  principals  before  they  knew  that 
the  first  indorsement  by  C.  was  unauthorized : — Held,  that  the  action  could  not  be 
maintained  against  these  defendants.  Semble,  that  a  subsequent  indorsement  of  a  bill 
by  a  holder  does  not  imply  a  warranty  by  him  that  the  former  indorsement  is  genuine. 
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procum^oa  of  the  said  IV.  Hope,  to  Messrs.  DavUs  and  1824. 
Card,  by  whoip  they  were  indorsed  to  defendants.  That  at^  ^^'^^'^*^ 
the  time  of  the  presentment  of  the  said  bills  for  payment,  Eabt  India 
defendants.  According  to  the  said  usage  and  custom,  had  Cobcpant 
made  their,  indorsement  in  writing  upop  each  and  every  of  Tkittok. 
(he  said  bills,  their  names,  style  and  firm  of  dealing,  of  Bar- 
doj/fTritton  and  Co,  being  thereon  respectively  written  and 
then  remaining  thereon,  and  had  thereby  appointed  the  s&id 
sums  of  money  in  the  said  bills  respectively  mentioned  to 
be  paid  to  the  bearer  thereof  respectively ;  and  defendants 
then  and  Ihere  asserted  and  affirmed  that  they,  defendants, 
were  then  and  there  entitled,  as  such  holders  of  the  said  bills 
as  aforesaid,  to  receive  the  several  sums  of  money  theriein 
mentioned  respectively ;  and  plaintiffs  in  &ct  say,  that  they, 
relying  opon  the  indorsement  by  defendants  so  being  upon 
the  said  bills  as  last  aforesaid,  and  upon  the  said  assertion 
and  affirmation  of  defendants,  did  then  imd  there  pay  to  de- 
fendants, so  being  the  holders  of  the  said  several  bilk,  the 
several,  sums  of  money  therein  mentioned,  then  and  there 
amounting  to  the  sum  of  23,282/.  (».  6d.  It  then  averred 
that  the  indorsement  by  Card  was  made  without  the- autho- 
rity of  W.  Hope,  and  that  before  that  indorsement,  to  wit, 
on  14th  March,  1809,  the  said  W.  Hope  had  departed  this 
life  in  parts  beyond  the  seas,  to  wit^  at  See. ;  and  set  out  a 
grant  of  administration  to  one  James  Mttrray  after  the  pay- 
ment of  the  bills,  to  wit,  on  13th  February,  1812,  and  of 
^ministration  de  bonis  non  to  one  John  Murray,  on  3 1st 
October,  1814.  It  then  stated  that  within  six  years  next 
after  the  grant  of  administration  to  James  Murray,  an  action 
>{ras  commenced  by  John  Murray  against  plaintiffs  for  the 
amount  of  t)ie  said  bills  and  interest  thereon,  in  which,  in 
Michaelmas  Term,  2  Geo.  4.,  he  recovered  the  sum  of 
d5,827/*9  which  plaintiffs  paid  to  him ;  of  all  which  said 
premises  defendants  afterwards  had  notice,  by  reason  whereof 
defendants  became  liable  to  pay  to  plaintiffs  the  last  men« 
tioned  sum  of  money,  when  thereto  requested,  and  being  so 
liable,  promised,  8cc.     Second  count  averred  the  indorse- 
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ment  of  the  bills  by  defendants,  and  payment  of  ihem  by 
plaintiffs  on  the  faith  of  that  indorsement^  but  omitted  the 
assertion  and  afHrmatibn  of  defendants  that  they  were  en* 
titled  to   payment.    Third   count  stated  that  defendants 
indorsed  the  bills  to  plaintiffs,  and  that  plaintiffs  paid  them 
upon  the  faith  of  that  indorsement.    Fourth  count  alleged, 
that  in  consideration  that  plaintiffs  would  pay  defendants,  as 
holders,  the  amount  of  the  bills,  defendants  promised  to  save 
harmless  and  indemnify  plaintiffs  from  any  loss  or  damage 
by  reason  of  their  paying  the  bills;  set  out  the  verdict  reco- 
vered by  John  Murray^  and  assigned  for  breach  that  defend* 
ants   had  not  saved  harmless  and  indemnified  plaintiffs. 
Fifth  count  alleged  an  undertaking  and  promise  by  defendr 
ants  that  they  were  entitled  as  the  holders  to  receive  the 
amount  of  the  bills,  and  that  they  would  save  harmless  and 
indemnify  plaintiffs,  with  an  averment  that  defendants  were 
not  entitled  as  holders  to  receive  payment  of  the  bills,  and 
that  they  did  not  save  harmless  and  indemnify  plaintiffs. 
Sixth  coont  set  out  an  undertaking  and  promise  by  defend-^ 
ants  to  save  harmless  and  indeoinify  plaintiffs,  if  defendants 
were  not,  as  holders/  entitled  to  receive  the  value  of  the 
bills.     Common  money  counts.     Pleas,  first,  the  general 
issue;*  second,  to  the  first  six  counts,  that  the  action  did  not 
accrue  within  six  years  ;  third,  to  the  remaining  counts,  that 
defendants  did  not  undertake  or  promise  within  six  years. 
Issue  joined  on  all  the  pleas.    At  the  trial  before  Abhaitp 
C.  J.  at  the  London  Adjourned  Sittings,  after  Trinity  Term, 
1823,  the  jury  found  a  special  verdict,  which  stated  the  foU 
lowing  facts : — The  bills  in  question  were  drawn  and  accepted 
as  alleged  in  the  declaration.     When  they  became  due,  they 
were  presented  for   payment  to  plaintiffs  by  d^endant« 
and  one  R.  Barchyy  since  dead,  who  were  then  bankers  in 
London,  and  h€ld  the  bills  as  the  bankers  and  agents  of  and 
for  Messrs.  Davies  and  Card,  as  after  mentioned,  by  the 
hands  of  one  W.  Bell,  who  was  then  clerk  and  servant  of 
defendants  and  the  said  JB.  Barclay »    At  the  time  when  the 
bills  were  presented  for  payment  to  plaintiffs,  each  bore  the 
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following  indorsements,  namely,  *'  Pay  Messrs.  Davies  and 
Cardf  or  their  order,  per  procuration  of  fV*  Hope,  J.  Card,** 
'*  Pay  Messrs.  Barclay,  Tritlon  and  Co.,  or  order,  Davies  Eabt  Iwdia 
and  Card:*  "  Barclay,  Tritton  and  Co."  On  7th.  October^  Compakt 
1800,  W.  Hope  executed  the  following  power  of  attorney 
lo  Card;  [the  power  of  attorney  was  then  set  out«  in  the 
same  words  as  in  Murray  v.  The  East  India  Company  (a).] 
The  first  indorsement  was  written  by  Card  himself,  and  be- 
fore the  bills  were  presented  for  payment,  or  paid,  the  power 
of  attorney  was  produced  to  the  plaintiffs,  and  inspected 
by  them.  When  the  power  of  attorney  was  so  produced, 
an  entry  of  it  was  made  by  the  plaintiiFs  in  a  register  kept 
by  them  in  their  treasurer's  office,  for  the  entry  of  powers 
of  attorney  intended  to  be  acted  upon  in  the  payment  of 
money  for  the  plaintiffs  at  that  office,  where  all  payments 
by  and  for  the  plaintiffs  we^e  and  are  made.  W,  Hope  died 
14th  March,  1809|  but  his  death  was  not  known  to  the 
plaintiffs,  nor  to  the  defendants  and  R.  Barclay,  nor  to  J. 
Card,  at  the  time  of  the  payment  of  the  bills  hereinafter 
mentioned.  The  bills  were  indorsed  by  Davies  and  Card, 
and  the  defendants,  as  alleged.  When  the  bills  were  pre-^ 
sented  to  plaintiffs  bjr  the  said  fV.  Bell,  then  being  the  clerk 
and  servant  of  defendants  and  R,  Barclay,  plaintiffs  paid  tp 
the  said  fV.  BeU,  as  such  clerk  and  servant,  the  several  sums 
mentioned  in  the.  bills,  amounting  to  23,282/.  6s.  6c/.,  which 
were  received  by  defendants  and  R.  Barclay  accordingly. 
The  said  payment  of  the  bills  by  plaintiffs  to  defendants 
and  It.  Barclay  was  made  on  the  faith  of  J.  Cordis  indorse- 
ment thereon,  and  of  the  power  of  attorney  from  IV,  Hope 
to  J,  Card,  and  not  on'  the  faith  of  the  indorsement  of  de- 
fendants and  R,  Barclay.  Long  before, and  at  the  time 
when  the  bills  were  so  paid,  Davies  and  Card  kept  a  banking 
account  with  defendants  and  R.  Barclay,  who  then  carried 
on  business  as  bankers  in  London  in  copartnership,  aqd 
which  R.  Barclay  died  before  the  commencement  of  this 
action.  Davies  and  Card,  on  17th  October,  1809,  indorsed 
(d)  ji  B.  and  A.  S04 
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1824.       the  bills  specially  to  defendants  and  JS.  Barclay ,  and  deli* 
^"^'^^'^^      vered  them  to  defendants  and  R,  Barclay ,  in  order  that  they, 
East  India   ^  ^^  bankers  of  Davies  and  Card,  might,  in  the  regular 
CoMPAMT     course  of  business,  receive  payment  of  the  bills  when  Aey 
Tbittok.     became  due,  for  i^nd  on  account  of  Davies  and  Card;  de- 
fendants and  JR.  Barclay  never  having  had  any  interest  in 
Ihe  said  bills  or  the  proceeds  thereof.     Defendants  and  JS. 
Barclay  received  the  money  as  the  agents  of  Davies  and 
Card,  who  drew  out  the  whole  of  it  on  II  th  December,  1800. 
The  special  verdict  then  proceeded  to  find  that  the  other 
facts  alleged  in  the  declaration,  namely,  the  grant  of  admi- 
nistration to  James  Murray;  the  grant  of  administration  de 
bonis  non  to  John  Murray;  the  action  brought  by  the  latter 
against  the  present  plaintiffs;  the  notice  given  to  defendants 
of  that  action  ;  the  recovery  of  a  verdict  in  that  action ;  the 
payment  of  the  damages  by  the  present  plaintiffs,  and  the 
notice  of  that  payment  given  to  the  defendants,  occurred 
as  there  alleged;  and  concluded  in  thenisual  form. 

Tifidal,  for  the  plaintiffs.  The  plaintiffs  are  entitled  to 
recover  upon  the  count  for  money  had  and  received,  unless 
the  statute  of  limitations,  as  pleaded  by  the  defeadants,  is  a 
bar  to  the  action.  Upon  reference  to  the  whole  record,  it 
is  plain  that  the  plaintiffs  have  been  twice  called  upon  to 
pay  the  amTount  of  the  same  identical  acceptances,  and  the 
question  is,  whether  these  particular  defendants,  having 
•  indorsed  the  bills,  are,  by  operation  of  law,  liable  to  refund 
to  them  the  latter  of  those  payments.  Now,  the  indorse- 
ment of  a  bill  by  the  person  who  presents  it  to  the  accepter 
for  payment  in  the  character  of  holder,  is  a  warranty  that  he 
is  the  real  holder.  Where  a  bill,  the  drawer's  name  on  which 
has  been  forged,  has  been  paid  by  the  accepter  to  an  indor- 
see, under  the  belief  that  it  was  genuine,  it  has  been  held 
that  he  cannot  recover  the  money  back;  but,  upon  this  prin- 
ciple, that  the  accepter  is  bound  to  know  the  hand-writing 
of  the  drawer;  Smith  v.  Chester  (a).  In  the  present  case  it 
(ii)  lT.R.654. 
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is  founds  by  the  'special  verdict,  that  the  first  indorsement 
was  made  without  proper  authority  for  that  purpose ;  and 
the  question  is,  whether,  when  such  a  'bill  .has  been  pre* 
sented  to  the  accepter  and  paid  by  him,  he  is  concluded  by 
that  payment.  [Bay ley,  J.  Were  not  the  defendants  treated 
throughout  the  transaction  as  the  agents  of  Dalies  and 
Card?]  It  is  submitted  that  they  were  not.  The  indorsee 
of  a  bill,  in  an  action  against  the  accepter,  must  prove  the 
hand*writing  of  the  first  indorser;  Smith  v.  Chester,  Then, 
if  the  accepter  pays  the  bill  without  demanding  that  proof, 
in  the  belief  that  the  hand*-writing  is  genume,  and  that  proof 
of  it  will  be  forthcoming  if  required,  the  very  act  of  making 
that  payment  implies  a  warranty,  on  the  part  of  the  indorsee, 
that  the  hand-writing  is  genuine.  Of  this  opinion  was 
Chambre,  J.  in  Smith  v.  Mercer  (a),  where  he  said, ''  The 
defendants  have  'paid  their  money  for  that  which  is  of  no 
value;  they  have  thereby  sustained  a  loss,  and  they  ought  not 
to  be  permitted  to  throw  that  loss  upon  another  innocent  man, 
who  ha»done  no  act  to  paislead  them  ;  and  still  less  ought 
they  to  be  so  permitted  where,  instead  of  being  misled  by 
any  act  of  the  plaintiffs,  they  themselves  have  given  the  ap- 
pearance of  authenticity  to  the  instrument  by  their  own 
indorsement,  which  was  a  sort  of  warranty  of  its  genuineness 
at  a  time  when  the  forged  acceptance  made  a  part  of  the 
instrument''  It  b  true  that  that  case  in  some  respects  dif- 
fers from  die  present,  for  there  the  hand-writing  of  the 
accepter  was  forged,  and  that  that  learned  Judge,  upon 
some  points,  differed  from  the  rest  of  the  Court ;  but  still 
his  opinion  on  this  particular  point  applies  to  this  case,  and 
is  deserving  of  great  attention.  Then,  what  are  the  objec- 
tions raised  against  the  plaintiffs'  claim  ?  First,  that  the 
action  is  barred  by  the  statute  of  limitations.  Second,  that 
the  special  verdict  finds,  as  a  fact,  that  the  bilb  were  paid 
by  the  plaintiffs  on  the  faith  of  the  power  of  attorney,  and 
not  on  the  faith  of  the  indorsement  by  the  defendants,  And 
third,  that  the  defendants  received  the  money  merely  as^the 
(a)  6  Taunt.  8S.     t  Bfarsh.  45S.  S.  C. 
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bankers  and  agents  of  Davia  and  Co.  and  paid  it  over  to 
them  before  they  knew  that  Card  had  not  authority  to  in-* 
dorse  the  bills.  ^Bayley^  J.  And  fourth,  that  the  plaintiffs 
paid  the  money  with  full  knowledge,  or  full  means  of  know* 
ledge,  of  all  the  circumstances  of  the  transaction.  Abbott, 
C.  J.  It  is  not  necessary  at  present  to  argue  the  point  re* 
specting  the  statute  of  limitations.]  Then  as  to  the  second 
objection,  if  there  was  an  implied  warranty  that  the  in- 
dorsements were  genuine,  it  was  not  necessary  that  the  bills 
should  be  paid  on  the  faith  of  that  warranty.  If  one  sup- 
ply goods  to  A. J  and  B.  give  a  warranty  for  the  payment  of 
the  price,  B.  could  not  say  in  answer  to  an  action  against 
him  oh  his  warranty  that  when  the  goods  were  supplied  the 
credit  of  J.  was  better  than  his  own,  and,  therefore,  that 
they  nmst  have  been  sold  on  the  credit  of  A,  and  not  on 
the  credit  of  the  warranty*  Now  that  is  the  present  case ; 
for  here  though  the  plaintiffs  paid  the  bills  on  the  bath  of 
the  indorsement  made  by  Card  under  the  power  of  attorney 
executed  by  Hope  to  him,  still  as  the  indorsement  by  the 
defendants  operated  as  a  warranty  that  the  prior  indorse- 
ment was  genuine,  that  is  no  defence  to  the  present  action. 
Then  upon  the  third  point  it  will  be  said,  that  as  the  de- 
fendants received  the  money  in  their  character  of  agents  to 
Davies  and  Card,  and  paid  it  over  to  them  before  they  had 
any  knowledge  of  the  invalidity  of  Card*s  indorsement,  this 
is  the  common  case  of  money  received  by  an  agent,  and 
paid  over  by  him  bon&  fide  to  his  principal,  and,  therefore, 
not  recoverable  from  the  agent;  and  Sadler  v.  Evans (a^^ 
will  be  cited  in  support  of  the  position.  But  there  the 
money  was  paid  to  the  agent  as  such,  and  all  parties  knew 
him  to  be  merely  an  agent,  as  appeared  by  the  receipt  given 
in  the  transaction ;  whereas  here,  there  is  no  evidence  that 
the  plaintiffs  did  or  could  know  that  the  defendants  were 
not  aqting  as  principals.  Appearing,  therefore,  as  prin« 
cipals,  though  in  fact  they  were  only  agents,  the  defendants 
ar0  liable  to  refund  the  money  thus  wrongfully  paid  into 
(a)  4  Burr.  1984. 
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their  hands.  Snowdon  v.  Davis  (a).     {Bayky^  J.  There        16^# 
the  defendant  took  the  money  wrongfully  in  the  first  in-       ^"^v**^ 
stance ;  it  was  not  a  voluntary  payment  to  him.]     The  judg-    ^^st  Indu 
ment  of  Mansfield^  C.  J.  there,  in  which  he  sa^s,  '*  the     Compamy 
plaiotiiF.  pays  the  money  under  terror  of  process,  to  redeem 
his  goodsy  not  with  an  intent  that  it  should  be  delivered 
over  to  any  one  in  particular/'  at  least  shews  that  the  mere 
act  of  paying  the  money  ovfer  to  the  principal  does  not  pro- 
tect an  agent  from  an  action  under  such  circumstances. 

Cambpell,  for  the  defendants,  was  stopped  by  the  Court* 

Abbott,  C.  J. — Upon  the  fects  found  in  this  special 
verdict,  I  am  of  opinion  that  this  action  cannot  be  main* 
tained.  The  plaintiffs  have  not  paid  the  money  inadvertently. 
Previous  to  their  paying  it,  they  took  such  measures  as  they 
deemed,  adviseable  or  necessary  to  satisfy  themselves  that 
diey  wffre  safe  in  making  the  payment.  They  obtained  a 
sight  of  the  power  of  attorney,  and  acquainted  themselves 
with  its  contents;  an  advantage  which  was  not  afforded  them 
by  the  defendants:  for  they  did  not  produce,  nor  does  it 
appear  that  they  ever  saw  the  power  of  attorney,  or  had  any 
knowledge  of  its  existence.  Then,  leaving  the  question  of 
agency  entirely  out  of  consideration,  it  is  plain  that  the 
defendants  innocently,  boni  fide,  and  without  any  fraudulent 
intention,  have  received  from  the  plaintiffs  a  sum  of  money, 
paid  unquestionably  by  the  latter  in  their  own  wrong,  but 
paid  after  inquiry  into  the  circumstances  of  the  trans* 
action,  with  knowledge,  or  the  means  of  knowledge,  of  all 
the  iacts  of  the  case,  and  not  upon  the  faith  of  the  indorse-^ 
ments  appearing  on  the  bills.  In  point  of  fact  there  can 
be  no  doubt  that  the  defendants  acted  throughout  merely 
as  agents ;  but  my  opinion  is  not  grounded  on  that  xircum* 
stance,  but  proceeds  entirely  upon  the  short  ground  already 
stated,  and  upon  which  it  seems  to  me  that  the  plaintiffs 
caonpt  maintain^  this  action. 

(a)  %  Taunt.  359. 
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Batlby,  J.— My  opinion  in  this  case-  is  also  formed 
without  any  reference'  to  the  question  of  agency,  and  ex- 
clinively  upon  the  general  and  established  rules  of  law. 
The  utmost  that  the  plaintiflfs  can  say  in  support  of  their 
claim  iS|  that  both  parties  are  equally  innocent  of  the  loss 
that  has  b6en  sustained^  and,  therefore,  that  they  ought  not 
to  suffer.  But  the  defendants  may  say  the  same,  and  with 
more  justice,  for,  in  such  a  case  potior  est  positio  possi- 
dentis, and  the  plaintiffs  certainly  had  means  of  knowledge 
which  the  defendants  had  not,  and  chose  to  pay  the  bills 
after  they  had  used  those  means  to  their  then  satisfaction. 
It  seems  to  me,  therefore,  that  very  great  injustice  would 
result  from  our  holdmg  that  the  plamtiffs  could  recover  in 
this  action.  The  defendants  did  not  take  the  bills  upon  the 
faith  of  their  indorsement  by  Card,  because  there  were  the 
intermediate  indorsements  of  Daw  and  Card,  The  plain- 
tiffs,  before  they  paid  the  bills,  were  bound  to  look  at  the 
power  of  attorney,  and  the  law  casts  upon  them  |he  re- 
sponsibility resulting  from  an  inspection  of  that  instrument^ 
because  the  defendants  neither  were,  nor,  indeed,  by  pos- 
sibility could  be  at  all  acquainted  with  its  contents.  I  am 
not  at  the  present  moment  prepared  to  admit,  as  a  general 
principle,  that  every  indorser  of  a  bill  warrants  the  genuine- 
ness of  the  prior  indorsement,  and  it  seems  to  me  that  such 
a  general  rule  might  be  attended  with  much  mischief.  It 
is  not,  however,  necessary  to  decide  that  question  in  this 
case,  because  the  plaintiffs,  before  they  paid  the  bills»  did 
see  and  examine  the  power  of  attorney  on  the  authority  of 
which  they  were  indorsed  by  Card,  and,  therefore,  it  was 
for  them  to  judge  for  themselves  whether  that  power  of 
attorney  did  or  did  not  authorize  that  indorsement.  They 
were  of  opinion  that  it  did;  in  point  of  fact  it  certainly 
did  not:  but  the  defendants  were  not  responsible  for  that 
mistake;  the  iault  lay  with  the  plaintiffs,  not  with  the  de^ 
fendants,  and  upon  the  plaintiffs,  not  the  defendants,  die 
consequent  injury  must  fall.  But  let  us  suppose  for  the 
moment,  that  the  defendants  were  principals  in  the  transac- 
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Cion,  and  dealt  with  the  plaintiiFs  as  such*  In  that  case,  if 
the  plaintiffs,  in  the  yes^  1809,  had  refused  to  pay  the  bills, 
the  defendants  would  then  forthwith  have  had  recourse  to 
Dmns  and  Card,  which  now  they  cannot  do,  for  their  re- 
medy against  them  is  gone  by  lapse  of  time.  I  am,  there- 
fore, of  opinion,  that  in  either  view  of  this  case,  as  well 
upon  general  legal  principles,  as  upon  justice  and  con- 
science, that  the  defendants  are  entitled  to  retain  this 
money,  and  that  the  present  action  cannot  be  maintained 
ftg^inst  them  to  recover  it  back. 

HoLBOTB,  J. — I  entirely  concur  in  the  exposition  al- 
ready given  by  the  Court  of  the  law  and  of  its  application 
to  the  facts  of  this  case.  Bilbie  v.  Lumley  (a)  and  the 
odier  cases  of  that  class  have  decided,  that  money  paid 
Tolimtarily,  with  knowledge,  or  the  means  of  knowledge 
of  the  lacfts,  cannot  be  recovered  back  on  account  of 
ignonmce  or  mistake  of  the  law  (6).  The  plaintiffs  are 
precisely  in  that  situation,  and  come  fully  within  the  opera* 
tion  of  that  rule;'  therefore  they  cannot  maintain  this  action. 
The  defendants  believed  very  naturally  that  they  were  en- 
titled  to  receive  the  proceeds  of  these  bills,  and  -under  that 
belief  did  receive  them.  It  turned  out  that  Card  had  no 
audiority  to  indorse  the  bills,  but  the  defendants  cannot  be 
prejudiced  by  that;  they  were  mere  agents,  and  had  no 
means  of  defending  themselves ;  for  they  were  neither 
bound,  nor  had  they  aiiy  legal  right  to  refuse  payment  of 
the  bills,  if  an  action  had  been  brought  against  them  to 
enforce  it, 

LiTTLEDALB,  J. — ^Mttch  stress  has  been  laid  upon  the 
argument  that  the  defendants  had  warranted  the  authority 
of  the  indorsement  of  these  bills.  There  is  certainly  no 
eipress  warranty,  nor  am  I  aware  of  any  authority  for 
saying  that  the  law  in  such  a  case  will  imply  one.  The 
dictum  of  Chatnhrt,  J.  in  Smith  v.  Mercer ,  does  not  go  that 
length,  for  he  only  says  that  the  indorsement  by  the  de» 

(a)  2  East,  469.         (h)  See  Morgan  ▼.  Talmer,  ante,  vol.  iv.  283. 
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fendants  was  ^' a  sort  of  wanranty"  that  the  bill  was  ge^ 
nuine.  Id  a  case  like  this  we  are  to  judge  from  the  facts 
found,  whether  there  is  or  is  not  any  warranty;,  and  I  ani 
quite  satisfied  that  the  facts  here  will  not  justify  us  in  say- 
ing that  there  was  any  warranty.  Neither  did  the  plain* 
tiffs  pay  the  money  on  the  faith  of  any  warranty;  they 
paid  on  the  fietith  of  the  power  of  attorney,  which  they  had 
previously  seen,  and  of  the  indorsements  as  they  appeared 
on  the  bills;  and  having  so  done,  they  are  bound  by  their 
own  voluntary  act,  and  cannot  recover  the  money  from  the 
defendants. 

Judgment  for  the  defendants* 


Plaintiff,  at 
Latfy^ay^ 
1881,  g^ve  up 
possession  of 
a  farm  to  de- 
fendant, hav- 
ing previously 
sown  forty 
acres  of  it 
with  wheat. 
At  a  meeting 


Mayfield  V,  Wadsley. 

JDECLARATION  in  mdebitatus  assumpsit  for  growing 
crops  of  wheat,  hay,  and  com,  for  goods  bargained  and 
sold,  and  for  goods  sold  and  delivered/  Plea,  non  assump- 
sit, and  issue  thereon.  At  the  trial  before  Hullock,  B/  at 
the  last  Lent  Assizes  for  Lincoimhire,' the  facts  proved  in 
evidence  were  these.  At  Lady-day,  1821,  the  plamtiff 
quitted  a  fieurm  which  he  had  occupied,  and  was  succeeded 


iiff  asked  de- 
fendant if  he 
would  take 
the  wheat  at 
200/.  saving, 
that  if  be 


in  the  previous  by   George  Mayfield^  the  son-in-law  of  the    defendant: 
"-    -'  -  -       Previous  to  his  quitting,  the  plaintiff  had  sown  40  acres  of 
the  land  with  wheat,  and  a  witness  who  valued  the  crops^ 
proved,  that  in  February,  1821,  the  plaintiff  and  the  de- 
fendant entered  into  a  parol  agreement,  in  the  course  of 

would  not,  which  the  plaintiff  asked  the  defendant,  if  he  would  take 
he  should 

not  have  the  farm.  Defendant  said  he  would  take  the  wheat,  and  being  asked 
to  whom  the  dead  stcx^k  should  be  valued,  replied,  ^to  me.^  'Defendant  after- 
wards undertook  to  pay  for  the  wheat  and  dead  stock  on  a  specified  day,  and  did 
pay  75/.  on  account  generally,  and  eventually  had  possession  of  the  farm,  the  wheat, 
and  the  dead  stock.  In  indebitatus  assun^psit  for  crops  bargained  and  sold,  and  for 
goods  sold  and  delivered :— Held,  first,  per  tot.  cur.^  that  the  contract  for  the  dead 
stock  being  distinct  from  the  contract  for  the  sale  of  the  wheat,  or  the  giving  up  of 
the  farm,  plaintiff  mit:ht  recover  for  that  amount;  second,  per  Bayley  and  aolroyd^ 
J.S,  Ijttledale^3.  dubitante,  that  defendant  having  received  the  wheat  and  made  a  pay- 
ment on  account  of  ir,  plaintiff  might  recover  for  the  rest  of  -that  amount;  and  thirds 
per  Abbott^  C.  J.,  that  plaintiff  having  obtained  a  general  verdict  for  several  items, 
even  if  he  could  not  by  strict  law  recover  for  some  of  them  in  this  form  of  action,  still 
as  he  certainly  might  in  another,  the  Court  would  not  interfere  to  reduce  the  damages. 
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the  40  acres  of  wheat  at  the  price  of  200/.,  adding,  that  if 
he  would  not  take  the  wheat,  he  should  not  have  the  fiirm; 
to  which  the  ^lefendant  replied,  that  he  would  take  the 
wheat.  The  dead  stock  was  then  valued  by  the  same  wit-  Wamlst. 
ness  at  the  sum  of  40/.  85.  6d.,  and  upon  his  asking  to 
whom  it  was  to  be  valued,  this  defendant  replied,  **  to  me;** 
and  a  threshing  machine,  which  was  upon  the  farm,  was 
valoed  at  the  same  tune  at  4/.  lOs.  Some  time  after  the 
defendant  said  to  the  plaintiff,  "  Have  you  any  objection  to 
give  me  possession  of  the  farm  ?"  The  plaintiff,  in  reply, 
asked  the  defendant  when  he  would  pay  him,  to  which  the 
latter  answered,  that  if  the  plaintiff  would  meet  him  on  the 
8th  March,  he  would  then  pay  him  for  the  wheat,  and 
the  dead  stocky  and  the  machine.  It  was  proved  that  h  short 
time  before  the  ^al  the  defendant  had  admitted  that  he 
had  paid  75/.  on  account,  but  declared  that  he  never  would 
pay  any  more.  The  learned  judge  told  the  jury  that  if  they 
were  of  opinion  that  the  defendant  had  agreed  to  pay  for 
the, wheat  to  be  taken  by  George  Mayfield^  they  ought  to 
find  a  verdict  for  the  plaintiff  for  the  full  amount  of  his 
claim,  because  then  George  Mayfield  having  had  the  wheat, 
and  the  defendant  having  paid  75/.  on  account,  there  was  a 
part  performance  of  the  contract.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff  for  l69/«  8f.  6d.  bemg  the 
balance  claimed  after  deducting  the  151.  In  Easter  Term 
last  a  rule  nasi  was  obtained  for  entering  a  nonsuit  upon  two 
grounds,  first,  that  the  evidence  did  not  warrant  the  finding 
that  there  had  been  a  part  performance  of  the  contract  by 
the  drfendant,  as  it  did  not  appear  that  die  possession  of 
George  Mayfield  was  the  possession  of  the  defendant,  nor 
that  the  latter  had  pidd  the  75/.  on  account  of  the  wheat; 
and  second^  that  even  if  there  had  been  a  part  performance, 
still  the  action  could  not  be  maintained  by  the  fourth 
aection  of  the  statute  of  frauds,  the  bargain  for  the  stock 
being  parcel  of  a  contract  relating  to  the  sale  of  an  ii|^ 
terest  in  land*  ^Against  that  rule 
vol..  V.  Q 
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Dinmafi,  C.  S.  and  Pentmgtwi  now  sbew^ciHwe.  Tke 

ikfendant  hsd  possession  of  the  fmnn,  in  cooslxuoCion  of 

law,  by  his  representative  George  MMUjfieldj  and  paid  73/. 

cm  account  of  the  iivbeat  and  dead  Block;  he  has,  theralbre, 

in  part  performed  die  contract^  and  cannot  now  rescind  H* 

The  contract  has  been  executed,  and  the  parties  .cann9t 

treat,  It  as  a  nullity,  Croiby  v.   Wadmariihia).    Then  dbe 

only  qoestion  is,  whether  this  is  a  contract  for  the  Me  of 

an  interest  in  land  within  the  fovrdi  section  of  the  statute 

of  frands;  and  it  seems  clear  from  decided  cases  that  it  is 

not.    It  was  held  in  Parker  v.  Simdland{b)  that  a  contract 

fer  the  sale  of  a  ctx)p  of  potatoes,  which  were  to  be  taken 

out  of  die  ground  immediately  by  the  vendee,  was  not  a 

contract  for  the  sale  of.  any  interest  in  the  land,  because 

^  he  had  only  an  easement,  a  right  to  come  upon  the  land, 

for  the  purpose  of  taking  up  and  carrymg  away  the  |m>* 

tatoes;  but  that  gave  him  no  interest  in   the  soil/'    *In 

PculUr  V.  KiHmgbroke  (c)  the  plauitiff  by  parol  agreement 

let  land  to  the  defendant,  from  which  be  was  to  take  two 

successive  crops,  and  to  render  the  plabtiff  a  moiety  of  the 

crops  in  lieu  of  rent.    While  the  crops  of  the  second  yenr 

viKere  on  the  ground,  an  appraisement  of  them  was  taken 

by  both  parties,  and  tbe  vaiae  ascertained.    It  was  objected 

that  dtt  agreement  was  within  the  statute  of  frauds,  but 

Eyre,  C.  J*  held  otherwise,  for  the  special  agreemeot  was 

executed  by  the  appraisement,  and  the  price  having  been 

ascertained  brought  the  case  to  that  of  an  action  for  goods 

sold  and  delivered.    Then,  at  any  rate,  so  far  as  respect 

the  dead  stock,  this  is  a  mere  action  for  goods  sold  and  de- 

iiveredy  and  vpon  that  count  the  plaintiff  is  clearly  entitle 

to  reoovar.    That  was  a  separate  contract;  George  iUajr- 

Jield  accepted  the  goods,  md  his  accqrtance  was  tlie  ai> 

ccfitance  of  the  defendant;  therefore  die  contract  for  the 

^dead  stock  was  within  the  excepdon  of  the  statute  both  ia 

the  spirit  and  the  letter. 

(a)  6  East,  602.         (5)  11  East,  36S.       <e)  1  Bos.  and  iPol.  S07. 
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.  Clarke,  K«.  C.  and  Reader,  contrd.  The  verdict  found 
f»  mcoBBiBteiit  with  the  facts  of  the  case,  because  there  was 
no  evidence  to  shew  either  that  the  defendant  contracted  at 
all  upon  his  own  account,  or  that  the  contract  made,  such  Wamlkt. 
as  it  was,  was  executed  by  him.  It  did  appear  that  another 
person,  namely  George  Majifield,  look  possession  of  the 
/amy  but  there  was  no  evidence  to  connect  him  with  the 
defendant,  so  as  to  render  his  possession  the  possession  of 
&e defendant;  nor  was  it  proved  even  that  the  defendant 
paid  the  75/.  on  account  of  the  wheat;  therefore  there  was 
no  performance  of  the  contract  by  the  defendant,  and  con- 
sequently no  action  can  be  maintained  upon  it  by  the  plain- 
tijK  But  assuming  that  there  was  a  part  performance,  the 
plaintiff's  case  is  not  strengthened,  because  llie  contract 
was  for  the  sale  of  an  interest  in  land,  and,  therefore,  re- 
quired by  the  fourth  section  of  the  statute  of  firauds  to  be 
made  in  writing.  The  main  and  original  conti»ct  here  was 
for  tbe  sale  of  growing  wheat,  and  for  the  plaintiff's  in- 
terest in  the  land  upon  which  it  grew,  for  the  contract  for 
Ae  sale  of  die  dead  stock  was  an  afterthought,  and  merely 
subsidiary  to  the  £rst  contract,  ^ow  the  language  of  the 
fourth  section  of  tbe  statute  does  not  except  such  a  con- 
tract out  of  its  provisions,  nor  render  it  binding  even  when 
partly  performed,  for  the  exception  includes  only  such  sales 
of  goods  and  chattels,  as  would  otherwise  be  void  by  the 
provisions  ^f  the  seventeenth  section.  If,  indeed,  this  had 
been  merely  a  contract  for  the  sale  of  goods  and  chattels, 
it  might  bave  been  within  the  exception,  and  a  part  performr 
ance  of  it  might  have  rendered  it  binding ;  but  it  was  in 
aubstance  and  effect  a  contract  for  the  sale  of  an  interest 
in  land,  and  as  such  no  action  can  be  maintained  upon  it. 

Abbott,  C.J. — ^It  is  quite  clear  to  me  upon  the  evidence 
ia  Ibis  case,  that  the  def^mdant  contracted  with  tbe  plain- 
tiB  to  have  possession  of  the  farm,  and  to  pay  200^  for  the 
forty  acres  of  growing  wheat,  and  ^  other  specified  sums  for 
the  dead  stock  and  the  machine.    The  baigain  was  un- 
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questionably  made  by  and  with  the  defendant,  and  appa- 

tently  for  himself:  for  when  he  is  asked  to  whom  the  dead 
Ma  y  FIELD  . 

V.  stock  is  to  be  valued,  he  says,  ''  to  me/*  and  he  asks  th6 

Wadslit.  piaintiflF,  "  Have  you  any  objection  to  give  me  possession  of 
the  farm?"  It  is  contended  that  whatever  the  original  con- 
tract  may  have  been,  there  is  no  evidence  of  its  having  been 
executed  by  the  defendant,  and  that  such  an  inference  is 
strongly  rebutted  by  the  fact  that  another  person  obtamed 
possession  of  the  farm.  If  that  argument  were  strictly 
correct,  it  would,  perhaps,  be  difficult  for  us  to  say  diat 
the  possession  of  George  Mayfield  was  the  possession  of 
the  defendant,  but  there  is  further  evidence  on  this  point, 
because  it  was  proved  that  shortly  before  the  trial  the  de- 
fendant admitted  that  he  had  paid  73/.,  in  part  of  the 
amount  due  for  the  wheat  and  the  dead  stock.  That  shewd, 
I  think,  that  the  defendant  either  took  possession  of  the 
farm  himself,  and  then  transferred  it  ta  George  Mayfield, 
or  origindly  put  George  Mayfield  into  possession;  and 
then  it  follows  properly  that  the  possession  of  the  one  was 
the  possession  of  the  other.  Then,  it  is  said,  that  this 
"being  a  parol  agreement,  partly  for  the  sale  of  an  interest 
in  land,  and  partly  for  the  sale  of  goods,  is  void  in  part, 
and  consequently  must  be  void  in  toto.  To  th^t  I  should, 
perhaps,  assent,  if  the  contract  had  been  entire,  and  made 
at  one  time  and  for  one  price,  but  here  there  were  two  se-^ 
parate  contracts,  made  at  different  times  and  for  distinct 
prices.  The  original  bargain  was  for  the  forty  acres  of 
wheat  at  200/.,  and  though  the  conversation  which  passedt 
at  that  time  leads  to  the  presumption  that  there  had  beeii 
some  previous  arrangement  as  to  giving  up  the  farm,  still  it 
does  not  appear  what  that  arrangement  was,  or  whether  it 
contained  any  stipulation  respecting  the  wheat  or  the  dead 
stock;  all  that  appeared  was  that  after  the  bargam  had 
been  made  for  the  wheat  at  200/.,  an  appraiser  proceeded 
to  value  the  dead  stock,  and  having  done  so,  and  asked  to 
whom  it  was  to  be  valued,  was  answered  by  the  def<^ndant 
who  said,  '<4et  it  be  valued  to  me."    That  is  the  ^  only 
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evidence  of  the  contract  for  the  dead  stock,  and,  therefore^ 
the  plaintiff  is  clearly  entitled  to  recover  the  price  of  the 
dead  stock  atf  for  goods  sold  and  delivered  to  the  defendant. 
Then  as  the  defendant  paid  75/.  oii  account  of  the  trans-  Wiosi^ey. 
action  generally,  without  directing  its  application  to  the 
one  contract  or  to  the  other»  the  plaintiff  is  by  law  at 
liberty  to  apply  it  to  any  just  demand  which  he  had  against 
him.  He  might  apply  it,  therefore,  to  the  demand  which 
he  had  in  respec^  of  the  wheat,  and  may  still  contend  that 
he  has  a  sub9isting  claim  in  respect  of  the  dead  stock  and 
the  machine ;  and  in  that  view  of  the  case  the  plaintiff  ist 
Oitided  to  a  verdict  at  all  events,  and  the  most  that  the  de* 
fendant  can  claim  is  to  have  the  damages  reduced  according- 
ly. But  if  the  Court  see  clearly  that  there  is  no  ground  for 
altering  a  nonsuit,  they  must  consider  deliberately  whether 
there  is  good  ground  for  reducing  the  damages.  Even  if 
the  plaintiff  cannot  recover  the  rest  of  his  demand  upon  a 
d^laration  for  growing  crops  bargained  and  sold,  founded 
ypon  the  original  contract,  because  that  contract  is  void  by 
the  statute  of  frauds ;  still  I  apprehend  he  might  recover 
opon  a  declaration  averring  that  the  defendant  was  indebted 
to  him  for  the  value  of  crops  sown  by  him  upon  land  in 
his  possession,  which  the  defendant  was  permitted  by  him 
to  take  away,  and  for  which  he  promised  to  pay.  Then  if 
according  to  the  strict  letter  of  the  law  the  plaintiff  is '  en- 
titled to  a  verdict  for  part  of  the  damages  upon  this  de- 
daration,  and  would  bQ  entitled  to  a  verdict  for  the  rest 
upon  a  different  declaration,  I  think  we  ought  not  to  reduce 
the  damages,  because  the  justice  of  the  case  is  satisfied  by 
the  present  verdict,  and  it  would  only  be.  increasing  the  ex- 
penses of  the  parties,  without  altering  the  legal  result.  For 
these  reasons  I  am  of  opinion  that  this  rule  ought  to  be 
discharged  generally. 

Batlby,  J. — In  point  of  fact  the  defendant  mi^de  this 
bargain  on  accotuit  of  George  Maj/field^  and  then  in  con- 
strui^tion,  of  Isiw  George  Jdoyfidd  was,  the  defendant,  his^ 
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iB£4.       poflsewion  was  tbe  possession  of  tbe  defendaa^  and  his  per^ 
,J^^''^^       formonce  wouM  be  the  perfornuliiee  of  tbe  defcndaHU    It 
9.  was  left  to  die  jury  to  decide  whether  the  defendant  ifid 

VfMhBjxT.  agfee  to  pa;  for  the  wheat  far  George  Mi^U,  aftd  they 
have  found  tba€  he  did.  It  i9  argned  that  thwa  is  ne» 
evidence  to  warrant  that  finding,  but  I  thkih  there  was  very 
strong  evidence  of  such  an  agreement,  and  cedakdy  sirffr* 
cient  to  be  left  to  the  consideradon  of  the  jvnry.  Look  ai 
die  conversation  between  the  parties.  Hie  fMntf  asktf 
the  defendant  if  he  will  take  the  wheat  at  MQf.,  adding^  dini 
unless  he  will  do  so,  he  shall  not  haive  the  iarao.  The  dc^^ 
fendant  threes  to  take  the  wheat,  and  when^  die  dead  stodi 
is  valued,  and  it  is  asked  to  whom  it  shaft  be  valued^  htf 
says,  ^  value  it  to  me;"^  he  then  mqinres  of  the  plsindllj^ 
'^Have  yon  any  objeebon  to  give  me  possession  of  dM 
£irm?"  and  snbsequendy  promises  to  pay  for  ^  wfaesf 
and  the  dead  stock  on  a  partieular  day.  Eventurily  btf 
does  pay  75L  on  account  of  the  wheat  and  the  dead  sloefcy 
and  a  short  time  before  the  trial  he  acknowledges  thai  hm 
has  done  so ;  it  is  plain,  therefore,  that  he  contmeted  eti 
account  of  George  Mayfield,  for  if  he  had  not  receivei 
possession  both  of  the  form  and  the  dead  steck,  he  wooU 
not  have  paid  the  money,  or,  having  paid  it,  worid  bawet 
demanded  it  back.  Then  as  there  was  a  delittfrf  of  po»> 
session  pursuant  to  the  contract,  and  to  the  satisfiietSon  of 
die  defendant,  th««  is  certainly  no  grdund  for  a  nonsaity 
because  as  to  the  44/.,  die  price  of  the*  diead  stock,  th«^ 
statute  of  frauds  does  not  apply,  and  the  plaintiff  iff  en^ 
tided  to  a  verdict.  The  75/.  having  been  paid  generaiiy  0m 
account,  cannot  now  be  appropriated  to  the  dead  sleek  by 
the  defendant,  but  it  may  be  appropriated  to  die  wheat  bjr 
the  plaintiff,  and  then  there  remams  a  debt  owmg  on  acuwwi 
of  the  dead  stock.  As  to  die  residue  of  die  dbmsnd  for 
the  wheat,  I  am  inclined  to  think  it  may  be  recovered  in 
this  form  of  action.  The  defendant  batgamed  ft^  it  Bpe^ 
cincaRy  as  crops^  and  he  received'  diem^  eilfiier  penKMaNy 
or  by  the  means  of  Georgm  Mat/fiekt,  as  crops.    Untier 
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iach  cJocvaMtances^  I  am  mclbed  to  think  tkat  the  ftalnte        ld£4. 
ff  frwds  doei  Bot  apply^  and  that  the  plaintiff  is  c^ititled  69    vT^^t 

retain  his  verdict  for  the  whole  amount  of  the  damages.  it. 

Waoslst. 

HoLSOYD,  J.-^Under  the  circumstances  of  this  case,  I 
kcline  to  Chmk  that  the  verdict  may  be  supported  for  the 
whole  amoMnt  There  is,  in  mj  opmion,  ample  evidence 
io  shew  that  the  defendant  executed  the  contract,  and  that 
the  possession  of  the  farm  was  delivered  to  him,  or  to  Georgt 
Ma^field  by  his  authority.  Then,  unless  the  statute  of 
frauds  applies  to  the  whole  contract,  the  plaintiff  is  entitled 
to  Mcover  for  bis  whole  demand.  Crops  growing  upon  the 
laud  Iwre  in  some  instuces  been  considered  as  goods  and 
chattris ;  and  where  an  incoming  tenant  agrees  to  take  the 
crops  of  an  outgoing  tenant,  the  value  of  them  may  be 
lucovered  under  a  count  for  goods  bargained  and  s<dd.  I 
think  die  crops  in  this  case  were  diattels,  and  that  the  sale 
of  them  was  not  a  sale  of  an  interest  in  the  land  within  the 
statute.  It  is  said  that  tbe  conversation  at  the  time  ^  the 
valwUioB  shews  that  it  was  tbe  mtention  of  the  parties  to 
bargain  fov  an  interest  in  the  land.  The  plaintiff  did  indeed 
say,  diat  unless  the  defendant  would  take  the  wheat,  he 
should  not  have  die  farm,  but  I  think  that  ismounted  to  no 
men  than  a  conditional  agreement,  that  if  the  defendant 
took  the  farm,  he  should  take  the  crops  also.  The  farm 
might  have  been  taken  by  an  agreement  with  the  lessor,  but 
if  that  had  been  so,  and  another  action  had  been  brought 
against  the  defendant  for  not  taking  the  farm,  the  conditional 
agreement  frar  the  crops  would  not  have  been  vend  by  die 
statute  of  frauds.  There  was  no  evidence  of  an  engagement 
that  the  outgoing  tenant  should  assign  his  interest  in  the 
firm  to  the  defendant.  Indeed  that  interest  ceased  at  Lady* 
S^  when  the  possession  was  to  be  given  up,  therefoie  he 
had  in  feet  no  interest  to  assign,  and  the  contract  could  not 
be  for4ie  sale  of  any  interest  in  land,  but  was  for  die  sale 
of  tbe  cv^M,  as  chat^,  only.    I  agree  therdbre  diat  tim 


V. 

Wadslet. 


GASES^  nr  TH£  KINa's  BENCir, 

rule  for  entering  a  nonsuit  must  be  discharge,  and  that 
there  is  no  ground  for  reducing  the  damages  which  the  juiy 
have  given. 

.  LiTTLEDALE^  J. — I  am  Satisfied  that,  upon  the  evileiice 
in  this  case,  the  defendant  and  George  Majjfield  must  be 
considered  as  one  and  the  same  person,  and  that  the  trans- 
action must  be  viewed  in  the  same  light  as  if  the  defendant 
had  made  and  executed  the  contract  for  his  own  benefit. 
The  verdict  therefore  is  clearly  good  for  the  amount  of  the 
dead  stock  and  the  machine,  because  even  if  the  agreenient 
for  the  wheat  was  a  contract  for  the  sale  of  an  interest  in 
the  land,  and  void  within  the  statute,  still  as  the  dead  stock 
was  sold  for  a  separate  price,  an  action  would  lie  for  the 
value  of  that,  as  that  part  of  the  agreement  was  not  vitiated' 
by  the  defect  in  the  other.  With  respect  to  the  other  point, 
I  entertain  great  doubts  whether  this,  or  any  other  kind,  of 
action  can  be  maintained  for  growing  crops.  Considering 
the  language  of  the  fourth  section  joi  the  statute  of  frauds, 
it  does  seem  to  me  that  this  was  a  contract  for  the  sale  of 
an  interest  in  land,  because  if  the  giving  up  the  land  was 
part  of  the  consideration  for  the  defendants  taking  the  wheat 
growing  on  it,  the  wheat  must  be  regarded  as  part  of  the 
land.  There  may  be  a  contract  for  growing  crops  exclusive 
of  the  land;  but  where  the  land  is  sold  as  well  as  the  crops, 
it  becomes  a  contract  for  the  land.  I  do  not  think  it  follows 
that  because  the  wheat  was  valued  at  a  distinct  price,  it  was 
the  subject  of  a  distinct  contract,  and  most  of  the  cases  in 
which  this  point  arose  were  those  of  contracts  for  growing 
crops  wholly  independent  of  the  land,  and  where  no  assign*- 
ment  or  letting  of  the  land  was  contemplated*  What  pre- 
cise interest  the  plaintiff  had  in  the  land  does  not  distinctly 
appear,  but  it  seems  plain  that  he  had  some  which  would 
tontiime  after  Lady-day>  and  which  he  intended  to  aJss^ 
to  the  defendant.  The  language  used  in  conversation  in  mj 
mind  shiews  that  the  plaintiff  had  the  power  to  assign  or  to 
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DritUiold  assigning  the  farm,  and  then  I  think  the  sale  of  the  1824. 
wheat  became  a  sale  of  the  farm.  Growing  crops  may  be 
sold  under  a  writ  of  fieri  facias,  but  if  they  are  transferred 
with  the  land,  they  must  be  taken  as  part  of  the  land,  al-  Wadslbt. 
Ihough  they  are  separately  valued.  Here  the  wheat  was 
yalued  separately,  but  was  not  sold  separately  from  the  farm. 
If  the  plaintiff  had  been  the  owner  of  the  farm,  and  the 
Jetting  had  been  by  parol,  from  year  to  year,  this  action 
perhaps  would  have  been  maintainable;  because  then  the 
contract  for  the  wheat  would  have  been  subsidiary  only  to 
another  parol  contract,  legal  and  binding  in  itself,  and  not 
jRrithin  the  purview  of  the  statute.  It  would  have  been  the 
same  if  there  had  been  an  under-lease  granted ;  but  I  take 
it  not  to  be  so,  where  there  is  an  assignment,  for  then  the 
statute  requires  it  to  be  in  writing,  and  the  contract  for 
growing  crops  is  subsidiary  to  the  written  contract  for  the 
land:  and  I  collect  from  the  case  altogether  that  there  was 
an  assignment  here.  Again,  a  parol  contract  for  the  sale  of 
growing  crops,  made  between  the  outgoing  and  the  incoming 
tenant,  would  be  good,  because  there  the  sale  of  the  interest 
in  land  proceeds  from  the  landlord :  but  here,  as  it  occurs 
to  me,  there  was  a  contract  for  the  sale  of  an  interest  in  the 
land,  and  the  wheat  formed  part  of  the  contract,  and  there- 
fore that  the  case  is  within  the  statute,  and  the  action  not 
maintainable.  I  iun  not  vnthout  my  doabts  upon  the  point, 
and  I  express  my  present  opinion  with  diffidence  after  what 
has  fiedlen  from  my  Lord  Chief  Justice  and  my  learned  bro* 
ihers.  It  is  however  quite  clear  that  the  plamtiff  is  entitled 
in  pomt  of  law  to  the  value  of  the  dead  stock  and  the  ma- 
jchine,  and  that,  as  far  as  the  justice  of  the  case  is  concerned, 
the  defendant  ought  to  pay  him  the  residue  of  the  price  of 
the  wheat. 

Rule  discharged. 


MooBE  n.  Rawson. 

Aright toUdht  XHfS  was  an  action  on  die  caae  for  ebstnietiag  plaMff'a 
18  acquired  by  ,  ,  . 

mere  user^  and  ugutiB.     PfcB^  not  goiltyi  and  18811^  dbereoD.    At  the  frud 

fo?edb?MB   *^^®  Huaock,  B.,  at  the  hat  Lent  Assizes  for  Derbytkire^ 

user,  though    the  case  was  this.    Plaintiff  was  seised  in  fee  of  a  measoage 

twenty  yean;   ^^  btfildii^^  with  a  yard^  garden  and  appurt^enances,  sitoale 

unless  an  in-    at  Riplev  in  the  County  of  Dfr^^  occupied  by  a  yearly 

tentionisma-  f  ^  .  \     ^^         *^  "^       ^  ^ 

nifestedy  when  tenant^  and  adjoining  on  roe  north  side  to  certam  premises 

the  non  user    telanging  to  defendant.    Pkdntiff's  messuage  was  an  aa- 

commenoes,  to     .       °   ,    .  . 

resume  the      cient  buitding,  and  bad  formerly  adjoined  to  some  preflaasea 

r«wnablc°*  ^^^^  "^®^  ^*  *  weavei's  shop;  and  which  old  shop 
time.  .    ancient  windows  which  were  used  by  the  weavers  there 

ployed.  About  seventeen  years  ago  the  old  shop  waa  pulled 
down  by  die  then'  proprietor,  and  a  stable  erected  on  ike 
same  spot,  having  a  blank  wdSlj  which  adjoined  to  tfie  pt^ 
raises  of  defendant,  and  which  new  building  had  of  late 
been  used  as  a  wheelwright's  shop.  About  three  yearaagv, 
whHe  plaintiff's  prembes  weffe  so  used,  defendant  erected  a 
building  uext  to  the  blank  wall,  upon  which  platntiflf  opened 
a  window  in  the  blank  waH,  precisely  where  there  had  fcr<> 
merly  beai  a  window  in  the  old  wall,  and  now  brought  this 
'  action  for  an  obstruction  of  that  window  by  means  of  the 

building  erected  by  defendant.  The  question  bditg  whether 
^  under  such  circumstances  die  action  would  Ke,  the  le««ed 
Baron  directed  the  jury  to  find  a  verdBct  for  die  plaintil^ 
giving  the  defendant  leave  to  move  to  enter  «  nonsuiti  and 
Detiman,  C.  S.  havmg  in  Easier  term  last  obtained  a  role 
liisi  accordingly, 

N.  R.  Clarke,  (with  whom  was  Faughan,  Seijeant,)  now 
shewed  cause.  Every  man  has,  prim&  fecie,  a  common  law 
right  to  enjoy  all  the  light  an#  airto  which  his  land  is  ac- 
cessible, therefore  the  only  question  is  whether  the  plaintiff 
has  by  any  means  waived  or  forfeited  that  right.    An  enjoy- 
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\t  of  lighli^  m  t  {Mvticiii»  way  dnrisg  s  tpttcc  %t  tmeaty       J8M. 
jMn  FM«s  tiMrpreMimptioafff  agnu|tl^di#owiierof  the      ^^ 
wi^okmg  hmi  at  th«  privilege  so  to  cngoj  tbem.    Now  ika  » 

plaimifi;  or  hi*  pivdeeessor,  bfl»  eqoye4  the  li|^t  m  (|Kslioii 
f»r  ttiove  dMUi  tweii^  years,  and  therefore  a  graot  ol  the 
prmle^  to  eojoy  it  mmU  be  presumed  firaas  some  individind 
^B^wered  to  aMke  k;  and  die  right  havng  onee  beea 
iwled  ]»  the  fPimet  of  the  prenuses  camot  be  devested 
oaf  of  hias  except  bf  a  release  of  it  to  die  graBtor,  m 
a  teo^mer  of  it  bjr  the  graatee  during  sach  n  peried  ai 
toraiee  dw  presumption  ef  a  rdeue.    Bat  sisch  a  presiiiB|H 
Mb  cannot  be  raised  by  a  noflKUser  for  ksa  than  twenty 
jcmn,  Aersfore  it  does  not  arise  bere,  becanae  die>  noni^nser^ 
eren  if  it  anN>ni]«8  to  dMi,  has  lasted  only  sevoiteen  yeass* 
For  tfiia  there  is  ao  aathority  in  the  case  of  LeMrUge  t* 
Wint€t{a%    There  a  gate  had  been  recendy  pnt  np  in  a 
phce  where  a  simikr  gate  h|Ml  formerly  stood,  but  whese 
for  the  hist  tweke  years  diete  had  been  none*    It  was  there** 
tfpon  ccHrteaded  for  the  defendant,  that  from  saffering  the 
gate  to  be  down  so- long  and  pennittiDg  die  public  to  use 
die  way  wilbont  obstmction  for  so  many  years,,  the  {dnrtiff 
sad  those  under  whom  he  claimed  must  be  considered  as 
hating  completely  dedicated  the  way  to  die  puhfic,  and  that 
die  gate  conM  not  be  replaced^    The  phiintiff  howcrnr  had 
a  verdict,  which  die  Court  of  King's  Bench  refesed  a  rule 
nisi  to  set  aside.    That  shewe  that  a  Don-nser  for  twebe 
years  docs  not  work  a  forfeiture  of  a  right,  and  theaefere 
open  the  principle  of  diat  case,  it  seems  clear  that  diis  ac*- 
tion  is  maintainable.    [Littledale,  J.  Was  not  die  act  of 
building  die  Mank  wall  an  abandonment  of  die  right  to  nas 
die  wmdow  ?]    It  is  submitfed  not,  because  die  new  windenr 
was  put  out  widnn  twenty  years,  and  npon  the  saam:  spot 
where  the  old  one  had  formerly  bee»  enjoyedv 

I    Dpmanf  C.  S*  and  Meadir,  eontri    The  elements  of 
light,  air  and  water,  are,  primft  facie,  publici  juris,  but  an 
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individual  may  acquire  ad  exclusive  right  to  the  '  enjoyment 
of  them  in  a  particular  spot,  and  in  a  particular  way,  either 
by  occupancy  or  by  ienjoyment.    The  period  of  enjoyment 
necessary  to  confer  such  an  exclusive  right,  is  by  the  JEng- 
lish  law  fixed  at  twenty  years,  and  a  right  acquired  by  such 
enjoyment  may  be  forfeited  by  a  discontinuance  of  it,  unless 
the  j)erson  claiming  the  right  evinces,  at  the  moment  when 
he  discontinues  the  enjoyment  of  it,  his  intention  to  resume 
if  within  a  reasonable  time.    That,  neither  the  plaintiff,  nor 
his  predecessor  in  these  premises  has  done,  but  on  the  con- 
trary, they  have,  by  erecting  and  continuing  a  blank  wall  on 
the  site  of  that  in  which  the  window  was  formerly  opened, 
evinced  their  intention  to  discontinue  the  enjoyment  of  the 
light  which  they  had  previously  acquired  in  that  place.     It 
is  true  that  twenty  years  exclusive  enjoyment  of  light  had 
been  considered  sufficient  to  raise  the  presumption  of  a 
grant  by  the  owner  of  the  adjoming  land  of  the  liberty  to 
exercise  such  enjoyment  (a);  but  a  right  can  only  be  trans- 
ferred by  an  instrument  adequate  to  the  purpose,  and  a 
right  to  light  being  incident  to  the  land  itself,  is  an  easement 
annexed  to  the  land,  and  can  only  be  transferred  by  deed. 
It  is  impossible  from  the  facts  of  this  case  to  presume  any 
grant,  whether  by  deed  or  otherwise,  except  indeed  for  a 
limited  and  specific  period  of  time,  which  must  be  taken 
to  have  terminated  when  the  blank  wall  was  erected.     A 
deed  conveymg  that  limited  right  is  copsistent  with  the 
actual  enjoyment  proved  in  this  case,  and  no  other  can  be 
presumed,  for  no  grant  can  in  any  case  be  presumed,  but 
that  which  is  necessary  to  account  for  the  enjoyment.  JJar- 
kerv^Richardson{b).    There  lights  had  been  enjoyed  for 
more  than  twenty  years,  contiguous  to  land,  which  within 
that  period  had  been  glebe  land,  but  was  conveyed  to  a 
purchaser  under  the  55  Geo.  3.  c.  147;  and  it  was  held 
that  no  action  would  li^  against  such  purchaser  for  building 
so  as  to  obstruct  the  lights,  inasmuch  as  the  rector,  who 

(a)  See  Crots  v.  Letois,  «nte,  vol.  iv.  234. 
(6)  4  B.  and  A.  579. 
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was  tenant  for  life,  could  not  grant  the  easement,  and  there- 
fore no  valid  grant  could  be  'presumed.  Upon  this  autho- 
ritj,  and  for  the  reasons  already  stated,  it  is  clear  that  this 
action. is  not  maintainable,  and  that  the  rule  for  entering  a 
ooDsuit  must  be  made  absolute, 

AnnoTT,  C.  J.--I  think  the  rule  for  entering  a  nopsuit 
ought  to  be  made  absolute.  Many  years  ago  the  then  pro- 
prietor of  the  plainti£f 's  premises  enjoyed  air  and  light  by 
means  of  a  window  in  a  wall  of  his  house.  Subsequently 
he  pulled  down  that  wall,  and  upon  its  site  erected  a  blank, 
wall,  having  no  window.  In  that  state  the  premises  con* 
tmued  seventeen  years,  and  in  the  interval  the  -defendant 
erected  a  building  opposite  to  the  plaintiff's  blank  wall; 
and  then,  and  not  till  then,  the  plaintiff  opened  a  window  io 
that  very  wall,  aud  now  complains  of  that  window  being 
fiarkened  by  the  building  erected  by  the  defendant.  EveQ 
assuming  that  the  plaintiff  was  entitled  to  the  first  window 
as  an  ancient  light,  still  I  think  that  having  discontinued  the 
enjoyment  of  the  right  for  so  many  years,  it  lies  upon  him 
to  shew  that  when  he  apparently  abandoned  his  right,  he 
did  not  meditate  a  perpetual,  but  only  a  temporary  abandon* 
ment,  that  he  nevertheless  possessed  the  right,  and  that  he 
intended  to  resume  it  within  a  reasonable  period.  The 
onus  of  proving  all  this,  in  my  opinion,  lies  upon  the  person 
who  discontinues  the  enjoyment  of  the  light,  and  the  plaintiff 
certainly  has  produced  no  such  evidence,  which  I  think  he 
was  bound  to  do,  because,  by  building  the  blank  wall,  he 
may  have  induced  the  defendant  to  believe  that  he  had  for 
ever  abandoned  the  window,  and  have  invited  him  to  expend 
his  nioney  in  the  attainment  of  an  object,  the  completion  of 
which  the  plaintiff  now  seeks  to  prevent.  For  these  reasons 
I  am  of  opinion  that  this  action  is  not  maintainable. 

Bay  LEY,  J. — I  take  it  that  the  right  to  light,  air,  or 
water,  mdy  be  acquired  by  enjoyment  (a),  and  that  being. 

(a)  See  William  r.  Morland,  ante,  vol.  ir.  8^. ' 
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JAM;  oilier  aieqiiired  k  w31  oontiEHie  so  long  as  Ap  ]>Bri;  ettber 
actiiftUy  ooDliBiiel,  or  awnifests  an  inteatiQB  to  coBtiBtte  bis 
^r^  ciijoynieiit  at  it.  The  plaintiff's  pnBdeoessor  had  aCquicad 
S^vioy.  n  ipjg^i  ^  iiiQ  eBJoymeBt  of  the  light,  but  he  drought  pr6per 
to  discontinue  his  enjoyroeat,  and  to  erect  a  blank  wall 
without  any  mndow  in  the  place  of  that  in  which  there  for- 
nierly  was  a  window.  I  am  of  opinion  that  .as  he  then 
QNsed  to  enjoy  the  light  at  the  spot  and  in  the  soaanec 
which  he  had  been  used  to  do,  his  right  so  to  enjoy  ceased 
als0|  and  I  think  such  an  opinion  is  strictly  consistent  widi 
jliadoeb  Sfq»poae  the  plaintiff  had  entirely  removed  the 
hoMse  asd  buildings  and  converted  the  ground  into  a  garden, 
aad  used  it  al  sun^  d«iriag  a  space  of  seventeen  years ;  and 
that  the  defendant  had  in  consequence  been  induced  to  pur- 
chase ike  adjoittiag  ground  for  the  purpoees  of  building  on 
il,  flurely  it  would  b^  most  unjust  to  enable  the  plainttf 
after  such  condaict  to  step  in  and  defeat  the  veiy  object  for 
wfaiiok  the  defendant  had  bid  out  his  money.  Tlie  rule  to 
becoHoded  from  the  doctrine  of  modern  times  in  connectioo 
wilb  du8  subject  seems  to  me  to  be,  that  the  enjoyment 
gives  the  fight;  and  I  think  we  shall  not  qualify  that  rule 
teo  much 'by  holding,  that  the  discontinuance  of  the  enjoy- 
ment destroys  the  right,  unless  the  party^  at  the  time  when 
be  discontimies  k,  plainly  indicates  \m  intention  to  resuflae 
it  afterwards  within  a  reasonable  time. 

HoutoYD,  Jd — I  also  agree  that  a  nonsuit  must  be  en- 
tailed. The  fonner  owner  of  the  plaintiff^s  prenuses  waa 
entitled  to  the  house  with  the  windows,  bul  the  right  ac-» 
qdved  by  his  eogoysient  of  the  wmdows ,  continued  no  longer 
than  At  emstence  of  the  bouse  in  which  they  were;  and 
tfaemafofe  when  he  had,  by  bis  own  act,  destroyed  the  hoase 
and  the  windows,  be  had  also  destroyed  tbe  right  to  the  en-i 
joyment  of  the  windows.  If,  when  he  pulled  down  the 
bouse,  he  bad  expressed  his  intention  to  rebuild  it,  tbe  new 
bmisc  woold  have  been  a  continnatioa  of  die  old,  and  the 
right  attached  to  the  old  would  have  continued.    If  I  have 
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« 11^  of  coumoiA,  or  «f  Utrbary,  i^ttaehed  lo  niyiniH  ^r  taif       1M4 

1khu»,  and  I  |niI1  down  the  mill  or  the  hoosQ,  the  rigkt 

firiiiift  fiicie  cfstses;  but  if  I  exf^ss  my  iDteotiM  to  rebuild 

the  heiuie  or  the  oiilly  Ibe  right  contmues.    Here,  Ihe  be&UU     ^^^^f^oB, 

img  the  bhak  wall,  in  my  opioioD,  foes  hxiher  to  shew  AM 

the  plaintiff  had  no  intention  of  continuing  his  ebjoyadeat  of 

IIm  wiadowt,  than  if  he  bad  pulled  dotro  the  bouse,  for  in 

At  ktler  case  be  flsight  hare  intended  to  substitute  some*- 

tiung  aiaaiiar,  but  here  he  did  substitute  something  ^ite 

diffepent. 

LiTTLBDALS,  J. — By  the  present  rule  of  law  a  right  of 
wajTy  nr  a  right  of  common  (except  common  appendant) 
upon  another  man's  land,  may  be  acquired  by  an  adverse 
enjoyment  of  twenty  years,  because  the  law  then  presumes 
a  grant,  made  before  the  enjoyment  began,  by  some  person 
hamg  power  to  make  it.  But  if  the  privilege  so  granted  is 
disused  for  a  length  of  time^  it  is  abandoned,  for  there  the 
law  presumes  that  the  grantee  has  released  it.  It  is  said 
that  as  the  grant  can  be  presumed  only  after  twenty  years 
eiyoyvent,  a  non-user  of  twenty  years  is  necessary  to  raise 
the  presumption  of  a  release;  and  as  regards  a  right  of  way, 
or  of  common,  that  argument  perhaps  is  just.  But  the  ac;- 
qdaition  of  those  rights  depends  on  very  different  grounds 
irom  those  of  a  right  to  light,  or  to  air;  far  the  latter  is  ac- 
^nired  by  mere  occupancy;  while  the  former  can  only  be 
acquired  by  useo  coupled  with  the  consent  of  the  owner  of 
die  land :  and  when  the  user  has  continued  twenty  years, 
that  consent  is  implied,  together  with  a  grant  of  the  ease* 
ment,  dated  before  the  commencement  of  the  user.  The  ' 
f^ht  to  light  or  air,  as  it  may  be  acquired  by  mere  user,  so, 
in  my  opimon,  it  may  be  lost  by  non^user,  and  it  would,  I 
think,  be  extremely  unjust  and  inconvenient,  if  a  right  so  • 
eaaily  acquired  couM  be  lost  only  by  an  abandonment  during 
twenty  years*  If  a  man  pulls  down  his  house,  and  converts 
the  groand  on  which  it  stood  into  arable  or  pasture  hmd, 
tfiat  is,  in  my  opiaion,  a  declacaUon  that  he  never  intends  to 
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IM4.  nade  and  sigDed  by  the  said  J.  WoodhouUf  the  difiTeranct 
should  be  paid  by  the  aaid  J.  Fletcher  unto  the  said  fF«  H. 
Hunter,  his  heirs,  executors,  &c.  on  demand;  bul  in  caM 
HtNTsa.  ^e  amount  of  the  inventory  and  valuation,  to  be  taken  aa 
aforesaid,  on  the  expiration  or  other  sooner  determinatioil 
of  the  demise,  should  exceed  the  amount  of  the  then  present 
inventory  or  valuation,  then  W.  H.  Hunter j  his  heirs,  &c« 
sbouM  pay  unto  J.  Fletcher ,  his  executors,  8u:.  the  difference 
in  value  thereof,  wi&in  threie  months  from  the  time  of  such 
valuation  being  made."  The  bankrupt  entered  into  posses^ 
aion  of  the  collieries,  engines,  machincary,  fixtures,  and  dl 
the  moveable  articles  used  thereh),  and  continued  in  posaea* 
sion  until  the  8th  November,  1819;  when  the  defendant  was 
put  into  possession  by  the  sheriff  of  DerbgMre,  Irf  vir« 
tue  of  a  writ  of  habere  fiiciaa  possessionem,  sned  oufc  upon 
a  judgment  recovered  in  IWntYyTerm,  1818,  upon  an  ejects 
ment  brought  for  a  forfeiture  by  reason  of  non-payment  of 
rent.  During  the  time  Fletcher  was  in  possession  of  thd 
collieries  he  had  laid  out  considerable  ^sums  of  money  itt 
repairing  the  machinery,  replacing  implements  which  had 
been  worn  out^  and  keeping  the  property  in  the  same  state 
in  which  it  had  been  demised ;  he  had  also  erected  a  nevt 
engine.  Por  these  purposes  the  sum  of  2000/.  at  the  leaa^ 
had  been  (expended)  add  even  after  the  judgment  in  e^t*- 
ment  had  been  obtained  against  him  by  the  defendatit,.he 
had  purchased  a  new  boiler  at  die  price  of  60/.  for  one  of 
the  steam-engines.  Evidence  was  given  as  to  the  custom  in 
the  coal  districts  of  Derbyshire  when  coal  mines  are  U  to 
tenants*  It  was  proved  that  in  some  instances  the  machine* 
ry  and  implements  are  purchased  by  the  tenanti  in  whmb 
case  the  tenant,  at  theexpiradon  of  the  tenancy,  takes  them 
airway,  and  in  others,  that  the  machmeiy  and  implements  are 
let  with  the  colliery,  the  tenant  paying  a  rateable  proportion 
^  rent  for  the  use  of  them,  and  at  the  expiration  of  tkm 
term  delivering  them  up  with  the  collieiy  to  the  landlords 
Under  these  circumstances  it  was  cOtitmded  that  the  4JcAofa 
was  maintldnable  on  either  of  two  groonds^  firsts  that  the 
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whokof  tfaemacbinery  and  implements  passed  to  the  plain* 
lift  as  assignees  of  Fletcher y  he  having  had  the  apparent 
owaersfaip  during  the  time  he  was  in  possession  under  the 
demise;  or^  second,  that  they  passed  by  operation  of  the 
%l  Joe*  1.  c.  19-9  inasmaoh  as  the  defendant  (supposing  him 
to  be  the  true  owner)  had,  between,  the  time  of  recovering 
ihe  jtt^ment  in  ejectment  and  the  bankruptcy,  suffered  the 
btaknipt  to  remain  in  the  possession,  order  and  disposition 
d  the  pfcoper^  m  question.  It  was  insisted,  thirdly,  that  at 
sll  events  the  plaintiflb  were  entitled  to  recover  the  value  of 
die  moveables,  supposing  they  had  no  right  to  the  fixtures. 
Cootri,  it  was  urged  that  the  bankrupt's  lease  having  be-* 
come  forfeited  by  the  breach  of  covenant  in  not  paying  the 
feot,  the  whole  of  the  property,  fixtures  as  well  as  moveables, 
became  absolutely  vested  in  the  defendant  firom  the  time  of 
bis  obtaining  judgment  in  ejectment,  and  that  die  subsequent 
possession  by  the  bankrupt  was  not  a  possession  v^idiin  the 
meaning  of  the  statute  of  James,  so  as  to  devest  the  right 
jBO  acquired.  The  learned  Baron  left  it  to  the  jury  to  toy, 
ufaether,  under  the  circumstances  proved,  the  bankrupt 
could  be  considered  as  the  reputed  ovmer  at  Uie  time  of  th^ 
bankruptcy,  holding,  that  if  he  were,  the  plaintiffs  could 
recover  for  the  value  of  the  moveable  implements  only% 
The  jury,  under  this  direction,  found  their  verdict  for  the 
plaindffB  for  the  valoe  of  the  moveables  in  possession  of  th^ 
banklrupt  at  the  tinie  of  the  act  of  bankruptcy.  Liberty, 
however,  was  reserved  to  the  plaintiffs  to  move  to  increase 
the  damages,  if  they  should  be  so  advised.  The  learned 
Judge  allio  reserved  liberty  to  the  defendttit  to  move  to  en- 
ter a  nonsuit;  or  a  verdict  foir  him  if  the  Goiirt  should  be  of 
l^pinion  that  the  whole  property  vested  in  him  when  the 
bankrupt's  liease  was  forfeited.  Vaughan,  Serjt.,  obtained 
a  rule  nisi  in  Easier  Term  to  set  aside  the  verdict  for  the 
plaintiff,  and  enter  a  nonsuit,  or  enter  a  verdict  for  the  de- 
fendant, as  the  Court  should  direct 

SknMan  and  N.  R.  Clarke  (with  whom  was  Reader)  now 
It  2 
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shewed  cause.  The  iixtares,  machinery,  and  implemehtf 
used  in  working  these  collieriesy  passed  to  the  assignees 
under  the  operation  of  the  statute  21  Jac.  1.  c.  19*  This 
was  clearly  a  case  of  reputed  ownership  from  first  to  last. 
In  the  first  place,  the  bankrupt  occupied  the  collieries  from 
1810  until  1818,  under  lease  from  the  defendant,  during 
which  time  he  had  complete  dominion  over  the  machinery 
and  implements,  and  in  fact  exercised  that  dominion  in  everj^ 
way  in  which  it  could  be  exercised.  By  bringing  the  eject* 
ment  under  the  proviso  for  re-entry  for  non-payment  of  rent, 
the  defendant  treated  the  bankrupt  as  a  trespasser.  That 
ejectment  was  brought  in  Hilary ^  1818,  and  having  obtain^ 
judgment  in  Trinity  Term  following,  the  defendant  might 
have  possessed  himself  immediately  of  the  whole  of  the 
property ;  but  instead  of  doing  so,  he  suffered  the  bankrupt 
to  continue  in  the  possession,  working  both  the  collieries 
down  to  the  8th  November,  1819>  when  the  habere  facias 
possessionem  was  executed.  It  is  perfectly  clear,  therefore^ 
)hat  from  the  time  the  judgment  was  recovered  until  the  8tk 
November,  the  bankrupt  had  the  reputed  ownership  of  all 
the  machinery  and  moveable  articles  in  the  collieries,  with 
the.. express  permission  of  the  defendant.  He  had  never 
jtaken  any  steps  to  notify  to  the  world  that  the  title  to  the 
property  was  changed,  but,  on  the  contrary,  he  permitted 
the  bankrupt  to  remain  in  possession  as  if  nothing  had  hap* 
pened,  and  thereby  enabled  him,  by  the  reputed  ownership^ 
to  gain  a  delusive  credit;  The  case,  then,  comes  withm  the 
very  words  of  the  statute  21  Jac.  1.,  the  bankrupt  having 
had.  the  possession^  order  and  disposition,  with  the  consent 
of  the  true  owner.  Suppose  there  had  never  been  any  wnt 
of  possession  executed,  can  there  be  any  doubt  that  at  the 
time  of  the  act  of  bankruptcy  this  would  be  considered  as  a 
reputed  ownership  i  This  is  not  like  the  case  of  a  ready«^ 
furnished  house,  where  it  may  be  matter  of  notoriety  that 
the  tenant  has  no  property  in  the  goods.  [Bayley,  J«  May 
not  the  same  observation  be  applied  to  a  ready-furnished 
colliery,  when  by  the  Usage  of  the  country  the.  tenant  works 
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the  colliery  bj  means  of  the  machinery  and  implements  be- 
kmging  to  his  landlord  ?]  But  here  the  bankrupt  had  not 
only  the  use  of  the  things  demised  to  him,  but  he  had  the  % 

power  of  altering  and  replacing  them  at  his  own  pleasure^  Huhtee. 
which  is  not  the  case  where  a  party  takes  a  ready-furnished 
bouse.  Besides,  here  the  bankrupt  had  the  possession  un<* 
der  a  lease,  and  the  apparent  ownership  would  remain  in 
him  until  the  end  of  his  tenancy.  This  is  a  stronger  case 
iSamHomi  v.. Baker  (a),  for  there  the  bankrupt  had  the  vats 
and  stills  demised  to  him,  with  a  power  of  purchasing 'only, 
whereas  here  the 'bankrupt  had  the  power  of  altering  the 
machinery,  removing  it  from  place  to  place,  bringing  new 
engmes  upon  the' premises,  and  doing  every  act  that  the  real 
owner  of  the  property  could  have  done*  This  then  is  one 
of  the  very  cases  contemplated  by  the  statute  of  James* 
The  case  of  lAngard  v.  Messiter{b)  is  an  express  authority 
for  saying,  that  if  the  bankrupt  had  ever  the  reputed  owner- 
ship, it  coiitinued  in  him  until  the  contrary  was  notified  to 
the  vvorld  by  the  true  owner.  In  that  case  a  judgment  ere-* 
ditor  had  purchased,  by  bill  of  sale,  from  the  sheriff,  certain 
machinery  seized  in  execution,  belonging  to  his  debter,  and 
after  marking  it  with  the  initials  of  his  own  name,  allowed 
the  debtor  to  retain  possession  upon  his  agreeing  to  pay  a 
rent  for  the  use  of  it,  and  the  latter  having  remained. in  pos-^ 
session  until  he  committed  an  act  of  bankruptcy,  it  was  held 
that  inasmuch  as  the  change  of  ownership  was  not  notoricus^ 
the  property  passed  to  the  assignees  under  the  statute^ 
Now,  in  this  case  there  was  no  notoriety  whatever  that  the 
reputed  ownership  had  ceased.  It  is  not  sufficient  to  shew: 
that  an  actual  change  of  ownership  has  taken  place;  the 
party  must  go  farther,  and  shew  that  the  ownership  was  no- 
toriously changed.  On  this  ground,  therefore,  Ftetcher^$ 
assignees  are  entitled  to  recover  this  property.  The  bank- 
mpf,  however,  had  not  only  the  reputed,  but  the  actual  ow-? 
•ership  of  a  great  proportion  of  the  fixtures  and  moveables* 

(o)  S>  East,  215. 
'(hy  Aute^  vol  u.  4,9b.   hte  Kirkley  ▼.  Hodgson,  Id.  848. 
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]  8M.        He  had  hid  out  iipwards  of  2000/.  in  repairing  and  replaciiig 
the  old  machinery  aiid  implements,  and  in  purchasing  new 
ariides,  and  there  was  no  evidence  to  shew. that  the  new  ani** 
Hdnter.     cles  bought  were  for  the  purpose  of  replacing  those  which 
had  been  demised  to  him,  or  placing  things  in  the  same 
sitaation  in  which  he  had  found  them.    It  appears  also  thai 
he  had  erected  a  new  engine,  and  it  was.  not  proved. that 
diatMras  substituted  for  any  other  which  had  b^n  on  the 
premises  at  the  commefncement  of  the  term.    [Bajfley,  3. 
But  by  the  terms  of  the  lease  the  defendant  was  to  have 
things  of  that  description  at  a  valuation.]    It  does  not  ap-* 
pear  that  the  defendant  was  to  have  these  things  at  all  events^ 
[Bojr&y,  J.  He  clearly  had  a  right  to  take :  possession  of 
every  thing  ^iduch  had  been  demised,  and  also  of  any  other 
machinery  or  implements  brought  upon  the  premises  durii^ 
the  term.]    His  right  of  possession  could  only  arise  at  the 
expiration  of  the  term  by  efflux  of  time,  and  not  by  deter-« 
mination  of  the  lease  in  consequence  of  a  breach  of  cove- 
nant.    iBayley,  J.  I  apprehend  that  in  order  to  faring  a 
case  within  the  statute  of  James,  the  true  owner  mhst  leavd 
the  goods  in^  the  possession  and  visible  ownership  of  the 
banknipt  up  to  the  time  of  the  bankrilptcy,  but  if  he  resumes 
the  possession  before  the  act  of  bankruptcy,  it  is  nothing 
quoad  the  construction  of  that  statute,  that  a  ialse  credit 
was  given  to  hiin  before.    In  that  view  of  this  case  it  standa 
thus ;  that  on  the  8th  November  possession  is  taken  by  the 
defimdant,  and  no  act  of  bankruptcy  was  committed  until 
the  day  afterwards.    Then  the  visible  ownership  wa^  piit 
an  end  to  the  day  before  the  bankruptcy.]    The  late  vCasea 
do, not  seem  to  have  carried  the  construction  of  the  statute 
to  such  an  extent    The  mere  taking  of  possession  the  day 
before  the  bankruptcy  would  not  be  such  a  termination  of 
the  visible  ownership  as  would  take  the  case  out  of  the  sta- 
tute.   It  would  look  like  a  frandj  if  by  any  secret  arrange^ 
ment  the  bankrupt  were  allowed  to  remain  in  possession  up 
to  the  eve  of  his  bankruptcy,  gaining  all  the  credit  h^  could, 
and  then  before  an  act  qf  bankruptcy  was  actually  com- 
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Aitted,  the  landlord  could  be  permitted  to  come  in  and       .1624. 
resume  the  possession.    The  ^defendant,  by  consenting  to      ^<^v-^*^ 
allow  the  bankrupt  to  remain  in  the  p^session  from  the  tim^  9, 

of  the  alleged  breach  of  covenant  until  the  bankruptcy,  Huntsb. 
thereby  enabled  him  to  gain  a  iabe  credit,  and  consequently 
the  case  comes  within  the  very  terms  of  the  statute.  But 
at  all  events  the  plaintiffs  have  a  right  to  recover  for  the  new 
mffM^  and  those  implements  which  appear  not  to  have 
beea  substituted  for  any  other  which  had  been  upon  the 
premises  when  his  tenancy  commenced.  The  landlord 
would  have  a  right  of  possession  at  the  expiration  of  the 
term  by  efflux  of  time,  but  not  when  he  puts  an  end  to  the 
Isnancy  by  proceeding  against  the  tenant  for  a  forfeiture. 
The  proviso  in  the  lease  is,  that  a  valuation  and  inventory 
shoidd  be  made  three  months  previous  to  the  termination 
of  tlie.>demise,  and  that  the  difference,  if  any,  between  the 
wduation  made  at  the  commencement  of  the  term  mad 
that  made  at  the  end,  should  be  paid  by  the  q»ne  piarty  to 
the  other,  as  the  case  might  be.  The  tenant  was  not 
bomMl  to  deliver  up  the  machinery  and  other  things  upon 
the  premises  until  such  valuation  had  been  made,  even 
if  the  lease  had  expired  by  efflux  of  time,  and  i  fortiori 
he.w»s  not  bound  to  do  so,  whene  the  termmation  of  the 
tenancy  arose  from  the  act  of , the  landlord,  in  proceeding  for 
a  forfeiture.  Here,  no  valuation  having  been  madoi  the 
temnt  w^  not  bound  to  deliver  them  up,  and  consequently 
the  new  articles,  at  least,  contmued  the  property  of  the 
tenant,  and  having  become  vested  in  his  assignees,  they  are 
entitle  to  recover  them  in  thb  action. 

Abbott,  C.  J, — I  em  of  opinion  that  the  rule  ought  to 
be  made  absolute  for  a  nonsuit.  Upon  the  facts  stated,  it 
appears  to  me,  that  the  bankrupt  never  had  the  absolute 
ownership  of  this  property,  and  in  that  respect  the  c^ae  dif* 
fers  from  Lingard  v.  Memter  and  Kirkley  v.  Hodgson  (a), 
in  each  of  which,  at  one  period  of  time,  the  bankmpt  had 
(a)  Ante,  vol.  ii.  648. 
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]  8M.       He  had  laid  out  upwards  of  2000/.  k  repairing  and  reptecing 
tbei  old  machinery  and  implements^  and  in  purchasing  new 
articles^  and  there  was  no  evidence  to  shew. that  the  new  arta-* 
Hdnter.     cles  bought  were  for  the  purpose  of  replacing  those  whicl; 
had  been  demised  to  him,  or  placing  things  in  the  same 
sitnatioB  in  which  he  had  found  them.    It  appears  also  thai 
he  had  erected  a  new  engine,  and  it  was.  not  proved. .that 
ibatMras  substituted  for  any  other  which  had  bfen  on  the 
premises  at  the  commencement  of  the  term.    [BayleypJ. 
^  But  by  the  terms  of  the  lease  the  defendant  w^  to  have 
things  of  that  description  at  a  valuation.]    It  does  not  ap-' 
pear  that  the  defendant  was  to  have  these  things  at  all  events; 
IBayley,  J.  He  clearly  had  a  right  to  take  possession  of 
every  thing  ^ch  had  been  demised,  and  ako  of  any  other 
machinery  or  implements  brought  upon  the  premises  difiring 
the  term.]    His  right  of  possession  could  only  arise  at  the 
expiration  of  the  term  by  efflux  of  time,  and  not  by  deter* 
mination  of  Che  lease  in  consequence  of  a  breach  of  cove- 
nant.    IBayky,  J.  I  apprehend  that  in  order  to  faring  a 
case  within  the  statute  of  James,  the  true  owner  mlist  leave 
the  goods  in  the  possession  and  visible  ownership  of  the 
bankrupt  up  to  the  time  of  the  bankrilptcy,  but  if  he  resumes 
the  possession  before  the  act  of  bankruptcy,  it  is  nothii^ 
quoad  the  construction  of  that  statute,  that  a  ialse  credit 
was  given  to  him  before.    In  that  view  of  this  csise  it  stands 
thus ;  that  on  the  8th  November  possession  is  taken  by  AiB 
defaidant,  and  no  act  of  bankruptcy  was  committed  undl 
the  day  afterwards.    Then  the  visible  Ownership  wa^  put 
an  end  to  the  day  before  the  bankruptcy.]    The  late  jcases 
do  .not  seem  to  have  carried  the  construction  of  the  statute 
to  such  an  extent.    The  mere  taking  of  possession  the  day 
before  the  bankruptcy  would  not  be  such  a  termination  of 
the  visible  ownership  as  would  take  the  case  out  of  the  sta- 
tute.   It  would  look  like  a  fraud,  if  by  ainy  secretanaBge^ 
ment  the  bankrupt  were  allowed  to  remain  in  possession  up 
to  the  eve  of  his  bankruptcy,  gaining  all  the  credit  he  could, 
and  then  before  an  act  qf  bankruptcy  was  actually  com- 
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ttitted,  the  landlord  could  be  permitted  to  come  in  and 
fetume  the  possession.  The  ^defendant,  by  consenting  to 
allow  the  bankrupt  to  remain  in  the  possession  from  the  tim^ 
of  the  alleged  breach  of  covenant  until  the  bankruptcy, 
thereby  enabled  him  to  gain  a  false  credit,  and  consequently 
the  case  comes  within  the  very  terms  of  the  statute.  But 
at  all  events  the  plaintiffs  have  a  right  to  recover  for  the  new 
eogine,  and  tho*^  implements  which  appear  not  to  have 
btea  substituted  for  any  other  which  had  been  upon  the 
pmnises  when  his  tenancy  commenced.  The  landlord 
would  have  a  right  of  possession  at  the  expiration  of  the 
term  by  efflux  of  time,  but  not  when  he  puts  an  end  to  the 
tenancy  by  proceeding  against  the  tenant  for  a  forfeiture. 
The  proviso  in  the  lease  is,  that  a  valuation  and  inventory 
shoidd  be  made  three  months  previous  to  the  termination 
of  tbe.^leiiiise,  and  that  the  difference,  if  any,  between  the 
valuation  made  at  the  commencement  of  the  term  and 
that  made  at  the  end,  should  be  paid  by  the  <^ne  party  to 
the  jother,  us  the  case  might  be.  The  tenant  was  not 
boond  to  deliver  up  the  machinery  and  other  things  upon 
the  premises  until  such  valuation  had  been  made,  even 
if  the  lease  had  expired  by  efflux  of  time,  and  i  fgrtbri 
he.w|a8  not  bound  to  do  so,  whene  the  termination  of  the 
tenancy  arose  from  the  act  of  .the  landlord,  in  proceeding  for 
a  forfeiture.  Here,  no  valuation  having  been  madoi  the 
tcmmt  w^  not  bound  to  deliver  them  up,  and  consequently 
the  new  articles,  at  least,  continued  the  property  of  the 
tenant,  and  having  become  vested  in  his  assignees,  they  are 
entitiM  to  recover  them  in  this  action. 

AnmoTT,  C.  J^*— I  em  of  opinion  that  the  rule  ought  to 
be  made  absolute  for  a  nonsuit.  Upon  the  facts  stated,  it 
lq>peai«  to  me,  that  the  bankrupt  never  had  the  absolute 
ownerahip  of  this  property,  and  in  that  respect  the  c^ae  dif* 
bn  from  Idngard  v.  Memter  and  Kirkley  v.  Hodgson  (a), 
in  each  of  which,  at  one  period  of  time,  the  bankrupt  had 
(a)  Ante,  vol.  ii.  648. 
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been,  the  actual  and  absolute  owner  of  tlie' property  in  dis- 
pute ;  whereas  here  the '  bankrupt  never  had  the  abaolute 
property,  his  right  to  it  being  qualified,  and  subject  to  the 
^terms  of  the  lease  under  which  he  held  the  collieries*  The 
lease  contains  several  covenieints  on  the  part  of  the  banl^rupt, 
and  there  is  a  proviso  that  if  the  rent  be  not  paid  within 
a  certain  time,  the.laddlord  may  re-enter.  That  is  followed 
by  another  proviso,  namely,  that  at  the  expiration  or  other 
Bdoner  determination  of  the  lease,  a  valuation  shall  be  mad^ 
of  all  the  fixtures,'implement8  and  things,  (words  sufficiently 
large  to  comprise  moveable  as  well  as  irremoveable  pro« 
perty,)  and  such  valuation  is  to  be  made  within  three  months 
beforehand.  Now,  if  the  lease  was  to  expire  otherwise 
tlian  by  lapse  of  time,  it  would  be  impossible  that  the  pr6-' 
vision  for  Daaking  a  valuation  three  months  beforehaiid  could 
ever. take:  effect.  The  effect  of  the  proviso,  as  it  seems  to 
me,  is,  .that  whenever  the  lease  expired,  the  landlord  was  to 
be  at  liberty  to  resume  Uie  pbssessioii  not  only  of  the  col* 
lieries,  but  of  all  the  tnachihery  and  implements  us^  therein^ 
whether  fixed  Or  moveable,  he  accounting  for  their  'valuer 
If  the.  valuation  exceeded  that  made  when  the  tenancy  com« 
inenced^  he  would  have  to  pay  the  difference  to  the  tenant; 
but  if  it  was  less,  the  tenant  would  have  to  make  tip  the 
difference.  Considering  this  proidso  for  a  valuation  accord** 
ing  to  its  fair  import,  it  is  impossible  to  suppose  that  it  was 
not  meant  to  include  new  articles  brought  on  the  pranisea 
during  the  term,  as  well  as  what  had  existed  at  the. time  of 
the  demise.  It  stands  to  reason  that  there  must  have  beea 
considerable  wear  and  tear  of  the  old  articles,  and  that  it 
would  be  necessary  to  repair  or  replace  them  from  time  to 
time.  The  provision,  therefore,  for  taking  a  new  valuation 
and  comparing  it  with  the  old  one,  manifestly  shews  that 
every  thing  was  intended  to  be  included  in  the  valuation  at 
the  expiration  of  the  tenancy^  the  landlord  paying  for  such 
as  had  been  added  during  the  term.  Indeed,  the' very  termH 
of  the  proviso  contemplate  the  purchase  of  new  or  additional 
articles  by  the  tenant^  and  that  they  were  to  be  mcluded  in 
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the  valuation  when  the  lease  expired ;  and  the  schedule  an^ 
nexed  to  the  lease  contains  an  inventoryi  not  merely  of  fiz-» 
turesy  but  of  moveable  machinery,  and  other  things  necessaiy 
to  the  working  of  the  collieries.  Then,  if  the  bankrupt 
never  had  the  absolute  ownership,  but  only  a  qualified  right 
to  the  use  of  the  articles  during  the  term,  what  is  there  to 
shew  that  he  had  at  any  time  the  reputed  ownership  i  The 
case  of  Home  v.  Baker  has  been  cited,  but  that  is  mainlj 
distinguishable  from  the  present  case.  .  There  it  did  not  ap« 
pear  to  be  usual  for  moveable  articles,  such  as  vats  and 
other  utensils  of  that  kind,  to  be  let'together  with  the  distil-* 
leiy.  Possession  of  articles  of  that  description,  as  fisir  as 
coDcems  the  world  at  large,  imports  that  the  person  in  pos- 
session has  the  real  and  absolute,  and  not  the  qualified  pro-* 
perty.  In  this  instance  it  appears  from  the  evidence,  that 
io  some  cases  the  lessee  of  a  colliery  is  the  absolute  owner, 
of  the  fixtures  and  machinery,  and  in  others  that  they  belong 
to  the  landlord.  *  The  .case  now  before  us  is  of  the  latter 
description.  It  is  impossible,  therefore,  in  such  a  state  of 
tUngs  to  say,  that  the  mere  possession,  unaccompanied  by 
any  proof  of  an  absolute  ownership,  can  raise  an  inference 
of  a  reputed  ownership  within  the  meaning  of  the  statute  of 
James.  Upon  that  shcni  ground  it  appears  to  me  that  the 
learned  Judge  riiould  either  have  nonsuited  the  plaintiffs^ 
or  Imye  directed  the  jury  to  find  for  the  defendant;  but  I 
think  the  better  course  for  us,  is  to  make  the  rule  absolute 
for  entering  a  nonsiiit,  in  order  that  the  plaintiffs  may  not 
be  precluded  from  bringing  another  action. 

Ba.tlet,  J. — It  appears  to  me,  that  as  the  property, 
leased  to  the  bankrupt,  had  been  in  the  possession  of  the 
landlord  at  the  time  the  lease  was  granted,  and  was  all 
iaduded  in  the  lease,  there  never  was,  from  first  to  last,  a 
reputed  ovmership  in  the  bankrupt;  and  that  the  defendant 
had  a  right  to  take  possession  of  die  whole  as  soon  as  the 
leikse  had  expired  either  by  efflux  of  time  or  by  forfeiture* 
1  am  also  of  opinion,  that  at  the  time  when  the  act  of  ba(ik-u 
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been,  the  actual  and  absolute  owner  of  the  property  in  dis- 
pute; whereas  here  the  bankrupt  never  had  the  absolute 
property,  his  right  to  it  being  qualified,  and  subject  to  the 
terms  of  the  lease  under  which  he  held  the  collieries^  The 
lease  contains  several  covenants  on  the  part  of  the  banl^rupt, 
and  there  is  a  proviso  that  if  the  rent  be  not  paid  within 
a  certain  time,  the.laddlord  may  re-enter.  That  is  followed 
by  another  proviso,  namely,  that  at  the  expiration  or  other 
Bdoner  determination  of  the  lease,  a  valuation  shall  be  mad^ 
of  all  the  fixtures,'implement8  and  things,  (words  sufficiently 
large  to  comprise  moveable  as  well  as  irremoveable  pro* 
perty,)  and  such  valuation  is  to  be  made  within  three  months 
beforehand.  Now,  if  the  lease  was  to  expire  otherwise 
tlian  by  lapse  of  time,  it  would  be  impossible  that  the  pr6- 
vision  for  ikiaking  a  valuation  three  months  beforehaiid  could 
ever.take :  effect. .  The  effect  of  the  proviso,  as  it  seems  to 
me,  is,  .that  whenever  the  lease  expired,  the  landlord  was  to 
be  at  liberty  to  resume  Uie  possession  not  only  of  the  col«> 
lieries,  but  of  all  the  machinery  and  implements  us^  thereid^ 
whether  fixed  or  moveable,  he  accounting  for  their  'valuer 
If  the  valuation  exceeded  that  made  when  the  tenancy  com« 
menced^  he  would  have  to  pay  the  difference  to  the  tenant; 
but  if  it  was  less,  the  tenant  would  have  to  make  tip  the 
difference.  Considering  this  proviso  for  a  valuation  accords 
ing  to  its  fair  import,  it  is  impossible  to  suppose  that  it  was 
not  meant  to  include  new  articles  brought  on  the  premises 
during  the  term,  as  well  as  what  had  existed  at  the  .time  of 
the  demise.  It  stands  to  reason  that  there  must  have  beea 
considerable  wear  and  tear  of  the  old  articles,  and '  that  it 
would  be  necessary  to  repair  or  replace  them  from  time  to 
time.  The  provision,  therefore,  for  taking  a  new  valuation 
and  comparing  it  with  the  old  one,  manifestly  shews  that 
every  thing  was  intended  to  be  included  in  the  valuation  at 
the  expiration  of  the  tenancy,  the  landlord  paying  for  such 
as  had  been  added  during  the  term.  Indeed,  the'vei^  termH 
of  the  proviso  contemplate  the  purchase  of  new  or  additional 
articles  by  the  tenant^  and  that  they  were  to  be  included  in 
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the  valuation  when  the  lease  expired ;  and  the  schedule  an^ 
nexed  to  the  lease  contains  an  inventoryi  not  merely  of  fiz-» 
tures,  but  of  moveable  machinery,  and  other  things  necessary 
to  the  working  of  the  collieries.  Then,  if  the  bankrupt 
never  had  the  absolute  ownership,  but  only  a  qualified  right 
to  the  use  of  the  articles  during  the  term,  what  is  there  to 
shew  that  he  had  at  any  time  the  reputed  ownership  ?  The 
case  of  Home  v.  Baker  has  been  cited,  but  that  is  mainljr 
ifistinguishable  from  the  present  case.  There  it  did  not  ap* 
pear  to  be  usual  for  moveable  articles,  such  as  vats  and 
other  utensils  of  that  kind,  to  be  let  together  with  the  distil-* 
kiy.  Possession  of  articles  of  that  description,  as  fieur  as 
concerns  the  world  at  large,  imports  that  the  person  in  pos« 
session  has  the  real  and  absolute,  and  not  the  qualified  pro-* 
perty.  In  this  instance  it  appears  firom  the  evidence,  that 
in  some  cases  the  lessee  of  a  colliery  is  the  absolute  owner, 
of  the  fixtures  and  machinery,  and  in  others  that  they  belong 
to  the  landlord.  -  The  case  now  before  us  is  of  the  latter 
description.  It  is  imposrible,  therefore,  in  such  a  state  of 
things  to  say,  that  the  mere  possession,  unaccompanied  by 
any  proof  of  an  absolute  ownership,  can  raise  an  inference 
of  a  reputed  ownership  within  the  meaning  of  the  statute  of 
Jame9.  Upon  that  short  ground  it  appears  to  me  that  the 
kained  Judge  riiould  either  have  nonsuited  the  plaintiffs^ 
or  loiye  dii^ctedthe  jury  to  find  for  the  defendant;  but  I 
diinkthie  better  course  for  us,  is  to  make  the  rule  absolute 
for  entering  a  nonsuit,  in  order  that  the  plaintiffs  may  not 
be  precluded  from  bringing  another  action. 

Baylet,  J. — It  appears  to  me,  that  as  the  property, 
leased  to  the  bankrupt,  had  been  in  the  possession  of  the 
hndlofd  at  the  time  the  lease  was  granted,  and  was  all 
included  in  the  lease,  there  never  was,  from  first  to  last,  a 
reputed  ownership  in  the  bankrupt;  and  that  the  defendant 
had  a  right  to  take  possession  of  die  whole  as  soon  as  the 
lease  had  expired  either  by  efflux  of  time  or  by  forfeiture* 
1  am  also  of  opinion,  that  at  the  time  when,  the  act  of  batik-t; 
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%Q^4.       niptby  was  eommttted^  Fletcher  had  not  the  posBession,  order 
^'f^^^      and  diflpotition  of  the  goods  and  chattels  which  are  the  sab* 
«.  jeot  of^this  action,  within  the  meaning  of  the  statute  21  Joe* 

HuMTftB.  1^  ^^  ]Q  ^  ^^^  I  likewise  thmk  that  those  articles  which  were 
fixed  to  the  freehold^  although  thej  had  never  been  the  prc^ 
.perty  of  the  landbrd,  but  had  been  brought  upon  the  pre* 
mises  by  the  tenant,  could  not  be  recovered  ^in  this  action^ 
because  they  are  fixtures  of  that  description  which  the  tenant 
was  not,  according  to  the  terms  of  his  tenancy,  entitled  to 
remove.  The  statute  of  James  has  the  words  ''  possession, 
order  and  disposition,'^  and  with  a  view  of  determining 
whether  a  case  is  or  is  not  within  that  statute,  the  geneial 
question  is,  whether  the  party  has  or  has  not  the  apparent 
ofwnership  of  the  property  at  the  time  of  his  bankruptcy. . 
In  trying  that  question  it  is  necessary  to  look  to  the  charac* 
ter-.of  his  possession,  and  the  place  in  which  the  possession 
ooeiirs.  .  It  is  perfectly  clear  that  if  a  person  lets  a  ready-* 
furnished  house,  the  tenant  has  not  the  possession,  oirder 
and  disposition,  nor  even  the  appar^it  ownership  of  the  fuT'* 
niture,  within  the  meaning  of  the  statute.  Why  ?  Because 
if  the  party  interested  in  ascertaining  die  fact  will  tak^  the 
.  trouble  of  enquiring  in  the  n^hbourhood  where  the  honse 
is  situated,  he  will  easily  ascertain  upon  what  terms  the 
tenant  has  eiatered,  and  will  find  that  the  furniture  belonga 
to  the  bndlord.  In  a  case,  therefore,  of  that  description, 
die  question  of  reputed  ownership  cannot  arise.  *  There  ore 
also  many  other  cases  m  which,  though  the  reputation  of 
the  neighbourhood  may  be,  that  the  tenant  is  the  owner  of 
the  property,  yet  that  will  not  justify  the  conclusion,  that  it 
is  ia  reputed  ownership  vrithin  the  meaning  of  the  statute. 
It  is  incumbent  on  the  party,  in  such  cases,  to  look  a  littte 
further,  before  he  can  predicate  that  the  mere  possession 
eonstitates  a  reputed  ownership.  Before  he  assumes  diat 
the  property  is  actually  vested  in  die  party  in  possession, 
refepence  must  be  had  to  the  terms  on  which  he  hoIds« 
For  instance,  if  he  holds  under  a  lease,  recourse  must  be 
had  to  the  lease  itself,  ia  order  to  asceitaia  what  propei^ 
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im  been  demued.  It  is  notorious,  in  die  nieighbotiiliood 
where  diese  collieries  are  situated/ that  .fixtures  and  xmpl^ 
flseota  of  this  nature  are  in  some  cases  the  proper^  of  tbs 
tenant  himself,  and  in  others  are  demised  by  Ae  hmd- 
lord,  the  tenant  paymg  a  certain  rent  for  the  use  of  them. 
Under  such  circnmstances  it  would  become  material  to 
ascertain  what  was  the  nature  of  die  tenancy,  and  the  terms 
on  which  the  tenant  held  possession.  If  I  take  possession 
of  «  ready-furnished  colliery,  what  is  the  presumption? 
The  presumption  is,  diat  the  fixtures,  machinery,  and  imple* 
nents,  belong  to  the  landlord,  and  tlwt  I  enjoy  the  use  of 
them  only,  paying  the  landlord  a  certain  price  for  that 
acGomoiodation.  1  use  the  words  '^  ready-fiimished''  as 
^pHed  to  a  colliery,  because  it  explains  the  meaning  of 
that  presumption  which  arises  fiom  a  bare,  possession.  If 
I  take  it  upon  the  terms  of  the  landlord's  remaining  the 
proprietor  of  the  furniture,  it  will  depend  upon  the  bargain 
betwecR  me  and  him,  whedier  that  is  the  true  character  of 
the  transaction.  If  it  is  a  doubtful  question,  which  of  us  is 
the  owner  of  die  funuture,  I  take  it  to  be  the  bounden  duty 
of  die  persons  who  are  called  upon  to  give  me  credit,  not  to 
cendode  at  once,  firom  the  bare  possession,  that  I  am  the 
true  owner,  but  to  take  the  trouble  of  ascertaining  the  real 
aatare  of  my  possession.  When  a  man  takes  a  house  or  a 
colliery,  readj^-furnnhed,  on  lease,  in  order  to  ascertain  to 
whom  the  fumitmre  belongs,  a  prudent  person,  before  he 
givea  credit  upon  a  possession  of  that  kind,  ought  to  look 
to  the  terms  of  the  lease,  and  ascertain  whether  it  was  a 
demise  of  a  naked  house  or  a  naked  colliery.  If,  upon 
taking  such  a  step,  he  finds  that  the  tenant  did  not  take  the 
naked  colliery,  but  took  also  all  the  iengines,  gins,  railroads, 
implements  and  other  effects,  necessary  to  carry  on  the  coal 
works,  Mentioned  in  an  inventory  and  valuation,  mEade  at 
the  tinie  when  the  demise  took  place^  he  would  then  give 
oredit  or  not,  as  he  thought  proper.  The  iact  of  a  tenant 
Uiking  possession  of  a  colliery,  with  the  furniture,  at  a  valiH 
adoD,  mentioned  in  an  inventory,  may,  of  itself,  be  conridered 
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.18M*       as  notice  to  the  neigUbour&odd  that  the  furniture  is  notkii 
"^^^'^^^      own  property ;  and  astfieremust  have  been  a  valuer  on*  the 

'   V,  one  side  and  on  the  other,  there  would  be  no  difficulty  in 

HuKTBK.  finding  out  die  valuers,  and  ascertaining  whether  the  tenant 
had  purchased  the  property  out  and  out,  or  w)ss  merely  to  be 
allowed  the  use  of  it,  paying  his  landlord  a  compensation  ia 
the.  shape  of  rent.  I  cannot  conceive,  that  in  a  case  of  this 
description,  when  the  machinery  and  implements  were  noto<» 
riously  the  property  of  the  defendant  before  the  leasewaa 
granted,  the  mere  fact  of  Fletcket^s  taking  possession  could 
raise  a  beliefin  the  neighbourhood  that  he  had  become  the 
proprietor  of  any  one  of  the  articles;  and  if  there  was  not 
originally  that  presumption  raised,  nothing  appears  to  have 
occurred  since  which  could  at  all  justify  the  suppositioo 
of  ownership,  or  obtain  for  the  bankrupt  a  delusive  credits 
There  is  nothing  in  the  lease  which  makes  a  distinction  be* 
tween  moveables  and  fixtures,  so  as  to  let  in  the  presump* 
tion  that  the  bankrupt  might  have  the  order  and  disposition^ 
and' reputed  ownership  of  the  moveables,  though  he  might  i 
notle  entitled  to  the  fixtures.  On  the  contrary^  the  lease 
and  the  inventory  negative  any  such  distinction,  because  they 
include  every  thing  in  and  upon  the  premises,  moveable  and 
hniiioveable.  It  may  be  true  that  some  other  articles  were 
introduced  on  the  premises  afterwards,  but  if  the  bulk  of 
the  property  originally  belonged  to  the  landlord,  and  the 
lease  .demised  every  thing  upon  the  premises  either  fixed  or 
moveable,  the  presumption  would  be  that  the  tenant  introw 
duced  new  articles,  of  whatever  description  they  mi^t  be^ 
merely  for  the  purpose  of  replacbg  others  originally  there, 
and  consequently  they  would  stand  on  the  same  footing  as 
those  originally  demised.  If  that  were  not  the  case,  there 
might  be  a  distinction  between  the  moveables  and  the  fix« 
tures,  but  here  the  lease  treats  the  machinery,  implements, 
and^  every  thing  used  in  working  the  colliery,  as  fixtures',- 
whetUer  they  were  on  the  premises  at  the  time  of  the  demise 
or  brought  on  afteirwards.  The  case  of  Horn  v»  Baker  i^ 
an  authority  to  shew  that  with  reference  to  fixtures  they 
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canDot  be  reciovered  in  an  action  unless  they  are  such  fix* 
tores  as  the  tenant  is  entitled  to  remove,  not  by  the  general 
rule  of  law,  but  according  to  the  bargain  between  him  and 
his  landlord ;  for  in  all  cases,  the  right  of  a  tenant  to  remove 
fixtures  must  depend  upon  the  b^gain  between  the  parties, 
iQthe  absence  of  any  general  rule  of  law,  or  usage  to  the 
contrary.  This,  as  it  seems  to  me,  is  an  answer  to  the  argu<« 
nwot  that  the  tenant  had  the '  reputed  ownership  of  such 
artidets  as  were  not  included. in  the  lease  and  inventory. 
But  if  this, were/not  so,  this  case. clearly  does  not  come 
within  the  operation  of  the  statute,  of  James.     In  order  to 
pass  property  to  assignees  under  the  operation  of  that  .statute 
the.  bankrupt  must  in  all  cases  have  the  ''  possession, of der^' 
and  disposition,"  cU  the  time  the  act  of  banktuptcy  is  coff^ 
muted.     Here  the  bankrupt  had  not  the  possession,  order, 
and  disposition  at  the  time  he  became  bankrupt.    On  the 
Bth  NovemAer,  the  sheriff  puts  the  defendant. into  possessioa 
of  the  coal  mmes,  and  every  thing  belonging  to  them,  aQ<t 
on  tfie  next  day  the  tenant-^rommits  an  act  of  bankruptcy* 
By  the  terms  of  the  bargain  between  the  parties,  the  tenant 
had  no  right  to  remove  any  thing  from  the  land,. and  upoii; 
the  breach  of  covenant  for  paying  the  rent,  the  landlord:  had 
a  right  Jo  rerenter  and  re-possess  himself  of  every  thing,  he 
had  demised.     On  the  8th  NoDember^  the  defendant  is  put 
into  the  actual  possession,  and  there  is  no  dispute  that  pa 
that  day  the  possession  was  perfect  and  complete.    Indeed 
from  first  to  last  there  is  no  evidence  to  shew  that  Fletcher, 
after  the  writ.of  possession  was  executed,  still  retained  any. 
dominion  or  >  authority  over  any  of  the  property.    There, 
was  therefore,  at  that  time,  a  complete  determination  of  bis. 
right  of  possession  in  the   collieries,  and  in  every  thing 
thereto  belonging.     It  is  true  that  thejandlord  took  posses-. 
sion  of.  all  the  articles  then  on  the  collieries^  subject  to'the 
payment  of  any  surplus  value,  exceeding  the  estimate  men« 
tiened  in  the  inventory,  but  if  there  had  been  .no  such  stipu-^ 
lafion  still  the  {bankrupt  would  have  bad  no  right  to  remove, 
any  q{  tjpe  artiples^    The  defendant  having  a  right  Jo  possest 
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himself  of  the  coHieries^  also  acquired  a  right  to  the  ow* 
chinei;  and  implements  with  which  they  had  been  worked; 
Had  the  lease  expired  by  efflux  of  time  a  ?aluati<ki  was 
to  have  been  made   three  months  previously;  but  here 
the  bankrupt  by  his  breach  of  covenant  had  rendered  it  im^ 
possible  to  make  such  a  valuation.     But  in  whatever  way 
the.  tenancy  was  to  have  been  determined^  it  was  quite  clear 
that  the  landlord  was  entitled  to  resume  the  possession  of 
every  thing  »  the  collieries^  suliject  only  to  the  payment  of 
»y  increase  in  the  value  of  articles  on  the  premises,  con- 
trasted with  the  inventory  delivered  when  the  premises  were 
first  demised.    The  stipulation  for  snch  a  payment  manifest^ 
the  intention  of  the  parties  to  have  been,  that  whatever  arti* 
cles  were,  on  the  premises,  whether  new  or  old,  the  landlord 
was  to  have  the  possession  of  the  whole  whenever  the 
tenancy  was  terminated.     For  these  reasons  I  am  of  opinion 
that  as  the  bulk  of  the  property  in  question  was  origmally 
included  in  the  lease,  the  bankrupt  never  had  the  visible 
ownership  of  it  within  the  meaning  of  the  statute,  and  that 
if  he  ever  had  the  visible  ownership  of  the  articles  which  he 
himself  brought  upon  the  premises,  that  ownership  vraa 
determined  before  the  act  of  bankruptcy  was  committed* 
The  case  of  Horn  v.  Baker  is  distinguishable  from  the 
present,  because  there  the  inquiry  was  whether  according  to 
the  usage  among  distillers,  die  lessee  had  a  right  to  die 
vats  and  utensils,  and  it  was  found  by  the  jury,  that  it  was 
not  usual  for  the  tenant  to  leave  them  upon  the  premises, 
and  consequently  they  could  not  be  included  in  what  are 
usually  called  fixtures.     Here  the  usage  was  both  ways^ 
and  therefore  it  became  the  duty  of  those  who  were  disposed 
10  give  credit  to  the  bankrupt,  to  inquire  into  the  terms  of 
Hie  bargain  between  him  and  his  landlord.    One  point  made 
by  Mr.  Denman  in  this  case  is,  that  the  judgment  in  ejeel- 
ment  was  recovered  long  before  the  period  when  the  writ  of 
possession  was  executed*-   I  do  not  particularly  advert  to 
that  circumstance,  because  I  am  of  opinion  that  prior  lo 
the  judgment  in  ejectment,  the  bankrupt  had  not  the  visibte 
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•ownerahip  of  tke  property/ and  thertfore  the  recovery  id        ]8<4. 
'^ectment  oidy  left  tilings  in  stahi  quo.    The  forbearing  to 

ioe  out  the  writ  of  piassession  does  not  at  all  wy  ihe  land- 

•lord's  rights,  or  place  tbd  tenant  in  a  different  situa^n  after     tto  vtbb. 

the  judgment  against  him  had  been  obtained.    I  am  of 

opinion  that  the  rule  must  be  made  absolute  for  entering  ft 

nODsiut. 

HoLROTBj  J. — I  am  also  of  opinion,  independently  of 
the  statute  21  Jac.  1.  c.  19>  s.  1 K  that  the  bankrupt  had 
votsuch  a  right  of  property  in  the  fixtures  and  implements, 
as  to  entitle  his  assignees  to  bring  troven  Butwidi  re- 
ftrcnce  to  that  statute  I  think  likewise,  that  he  had  not  the 
possession,  order  and  disposition  of  the  property,  in  such  a 
way  as  to  bring  the  case  within  its  operation.  This  was  a 
lease,  n^t  of  the  collieries  Only,  but  also  of  the  engines, 
implements,  and  all  the  moveable  articles  which  belonged 
%o  the  coal  works  when  the  lease  was  made,  and  which 
the  bimknipt  was  bonnd  to  deliver  up  at  the  expiration  or 
other  sooner  determination  of  the  term.  It  appears  upon 
Ae  evidence  not  to  have  been  an  unusual  thing  to  make 
-sack  a  ^demise,  the  tenant  paying  the  landlord  a  compen- 
aatiott  for  the  use  of  his  machinery  and  implements.  Re- 
fening  to  the  provisoes  of  the  lease,  it  is  quite  manifest, 
that  the  possession  of  the  bankrupt  was  not  a  possession 
within  the  meaning  of  the  statute.  But  I  agree  with  my 
Brother  Bayley  in  thinking  that  the  possession  having  been 
V^htAilly  taken  away  from  the  bankrupt  before  he  com- 
i&itted  the  act  of  bankruptcy,  that  woiiM  itself  be  sufficient 
to  take  the  case  out  of  the  statute.  From  first  to  last 
Ae  bankrupt  had  never  any  thing  more  than  a  qualified 
right  of  possession,  because  he  was  bound  to  deliver  up  to 
his  landlord  every  thing  upon  the  premises  when  his  tenancy 
ceased.  Hie  possession  in  the  mterval  between  the  judg- 
ment m  ejectment  and  the  execution  of  the  habere  fiicias 
possessionem,  was  virtually  the  possession  of  the  Islnd- 
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J 824.       ]ord>  who  might  at  any  moment  during  that  time  have  ex-. 
er^ised  his  right  of  actual  possession.     His  forbearanoe 
until  the  6th  November  can  make  no  difference,  because 
HoMTsa.     i^m  ^^  beginning  the.. bankrupt  never  had  an  absolute 
right  of.  possession  in  any  part  of  the  property. 

LiTTLEDALE,  J. — ^I  also  agree  with  the  rest  of  the 
Court  m  thinking,  that  the  rule  must  be  made  absolute 
fpr  entering  a  nonsuit.  With  respect  to  the  fixtures  in 
this  case,  they  are  quite  out  of  the  question,  because  the 
assignees  clearly  cannot  claim  them  on  the  ground  thaC 
the  .j^uikrupt  was  the  reputed  owner.  Fixtures  are  not 
goods  and  chattels  within  the  meaning  of  the  statute  21 
Jac.  1.  C'  I9«  Ryall  v.  RoUe{a)  and  Horn  v.*  Baker. 
But  independently  of  that  rule  of  law,  as  to  the  fixtures, 
it  must  depend  upon  the  terms  of  the  bargain  between  the 
parties,  whether  the  property  in  the  other  things  used,  in 
the  colliery  belonged  to  the  tenant  or  the  landlord.  Now 
according  to  the  terms  of  the  lease,  the  machinery  and 
implements  are  as  much  the  subject  of  the  demise  as  the 
collieries  themselves.  Here,  therefore,  is  a  possession 
which  is  not  contemplated  by  the  statute  of  James.  Poa?- 
session  of  moveable  chattels  under  a  lease  is, one  which 
the  law  will  recognize.  If  a  man  takes  a  ready  furnished 
house  on  lease,  the  furniture  demised  to  him  does  not 
faU  within  the  operation  of  the  statute  of  James;  his  ajiH 
parent  ovmership  may  be  consistent  with  the  terms  of  .the 
contract,  and  the  law  will  recognize  such  a  contract.  '  la 
the  case  of  a  factor,  though,  the  possession  of  the  mer- 
chant's goods  may  appear  to  all  the  world  to  be  a  possession 
in  his  own  right,  yet  the  law  says  that  the  statute  of  James 
shall  not  in  such  case  operate  to  prejudice  the  rights  of  the 
true  owner.  There  may  be  other  cases  in  which  the  ap* 
parent  possession  of  goods  can  be  so  explained,  as  to  pre« 
vent  that  statute  from  attaching.  Assuming  the  bankrupt 
.  ^i    .  (a)lAtk.  165.  .     i 
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iu  thU  case. to  have  the  apparent  possession  of  all  the 
moveable  chattels  in  their  collieries,  yet  by  the  very  terms 
of  his  lease  he  is  bound  to  deliver  them  up  in  the  same 
state  in  »which  they  were  demised,  with  a  stipulation  that 
if  there. are  any  additional  things  brought  on  the  premises, 
he  shall  receive  a  compensation;  but  every  thing  on  the 
premises  is  to  be  yielded  up  to  the  landlord.  The  stipula- 
tion as  to  the  time  when  the  valuation  is  to  be  made,  I 
think  could  apply  only  where  it  was  possible  for  the 
landlord  to  give  the  requisite  notice  for  that  purpose;  but 
here  it  was  impossible  to  give  such  a  notice,  because  the 
bankrupt  himself  had  forfeited  his  lease  by  his  breach  of 
the  covenant  to  pay  rent.  The  landlord  had  a  right  to  rcr 
enter.whenever  the  rent  was  in  arrear  for  thirty  days;  and 
it  is  impossible  to  contend  that  the  making  a  valuation  was 
a  condition  precedent  to  the  landlord's  right  of  entry,  when 
by  the  act  of  the  tenant  himself  his  tenancy  was  determined. 
It.b  said  that  after  the  judgment  in  ejectment  the  bankrupt 
was  allowed  to  retain  the  visible  possession  and  reputed 
ownership,  but  I  think  that  makes  no  difference,  because 
the  right  of  entry  existed  on  the  8th  Nov^iber,  by  relation 
to  the  time  when  the  judgment  was  recovered.  But  at  all 
events  the  bankrupt  could  not  in  that  interval  be  considered 
as  having  the  '^  order  and  disposition"  of  the  property, 
within  the  meaning  of  the  statute. .  I. am  also  of  opinion 
tliat  the  statute  4.  Geo.  2.  c.  28.  by  which  power  is  given  to 
a.  tenant  to  reinstate  himself  in  his  term,  within  six  months 
after  execution  executed,  does  not  make  any  difference. 
Upon  the  whole  I  am  of  opinion  that  judgment  of  nonsuit 
must  be  entered. 

Rule  absolute  for  entering  a  nonsuit. 
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Todd  and  others  v.  Thomas  Maxfield. 

Generally        X HIS  was  a  rule  for  enteriDsc  an  exoneretur  on  the  bail- 

speakiDg,  the       .  -  ° 

Court  will        piece,  on  the  ground  that  the  defendant,  who  was  a  bank- 

baiT^wherever  ™P*»  ^^^  obtained  his  certificate.    The  affidavits  upon  which 

the  defendant  the  rule  was  obtained  disclosed  these  facts : — ^The  action, 

his  discharge,   ^'^ic'*  was  on  a  bill  of  exchange,  was  tried  on  the   1 1  th 

Where  a       January,  1824;  judgment  was  signed  on  the  19th  February, 

tained  his  cer-  1824,  and  a  writ  of  ca.  sa.  issued,  returnable  in  fifteen  days 

tificate  under    ^f  jg^^^^-  jq  which  there  was  a  return  of  non  est  inventus ; 

a  commission  ...  . 

of  bankrupt      and  a  writ  of  sci.  fa.  then  issued  against  the  bail,  retuni- 

tria?'^but  did     ^^^^  ^"  ^^^  weeks  of  Easter.     The  defendant  was  declared 

not  plead  it      a  bankrupt  under  three  several  commissions,  which  issued, 

continuance,     the  first  in  January,  1808,  the  second  in  November,  1817, 

the  Court  or-   ^nd  the  third  in  April,  1 823,  but  his  estate  never  had  paid,  nor 

oerec]  an  ex* 

oneretur  to       ^'as  it  ever  likely  to  pay  fifteen  shillings  in  the  pound,  under 

^e^bail^tece   ^"^  ^^  them.     The  certificate  under  the  third  commission 

Where  a    '  was  granted  on  the  9th  December,  1823. 
defendant  had 
been  three 
times  declared      Piatt  now  shewed  cause.     First,  the  defendant  might 

and  had  not     ^^^^  pleaded  his  certificate  puis  darrein  continuance,  and 

H*.l^.  fi^'^o ,     where  that  is  the  case  It  has  been  expressly  held  that  the 

shillings  in  the       .  .  r         ^ 

pound  under     bail  shall  not  be  relieved ;  Clark  v.  Hoppe{a)',  and  second, 

commission       *'  ^^^  bankrupt  has  not  paid  fifteen  shillings  in  the  pound 

the  Court  held  under  the  second  commission,  the  third  commission  and  the 

commission      Certificate  obtained  under  it  are  wholly  void.      Martin  v. 

was  not  void     0'Hara[b\ 
on  that  ac- 
count, but 

voidable  only.  Qomyn,  contr^.  Where  a  bankrupt  is  clearly  entitled  to 
his  discharge,  the  Court  will  relieve  the  bail  although  they 
have  not  regularly  surrendered  him,  and  although  the  certifi- 
cate was  not  obtained  till  after  the  return  of  the  writ  of  ca. 
sa.  Therefore,  unless  the  certificate  is  void,  this  bankrupt 
is  clearly  entitled  to  his  discharge,  Tidd,  280.  6th  editioD  ; 
and  though  Clark  v.  Hoppe  is  a  decision  to  the  contrary,  it 
(a)  S  Taunt.  46.  (b)  Cowp.  888.  ' 
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is  not  a  decition  of  this  Court,  and  never  has  been  adopted 
by  this  Court.  Then,  the  certificate  is  not  void ;  the  third 
commission  is  still  in  existence;  and  though  the  non-pay- 
ment of  fifteen  shillings  in  the  pound  under  the  second 
commission  is  good  ground  for  applying  to  the  Lord  Chan-^ 
cellor  to  supersede  the  third,  still,  until  it  has  been  super- 
seded, it  is  a  valid  commission,  and  the  certificate  obtained 
wider  it  is  not  void. 

Abbott,  C.  J. — Generally  speaking,  the  Court  will  in- 
terpose to  relieve  the  bail,  whenever  the  bankrupt  is  entitled 
to  his  discharge.  In  this  case,  if  the  certificate  was  valid, 
the  bankrupt  was  entitled  to  his  discharge,  and  the  bail 
consequently  are  entitled  to  relief.  It  does  not  appear  that 
the  rule  laid  down  in  Clark  v.  Hoppe  has  ever  been  adopted 
in  this  Court,  and  1  do  not  feel  inclined  to  adopt  it  for  the 
first  time  on  the  present  occasion.  Tlie  certificate  obtained 
under  the  third  commission  is  valid  unless  the  commission 
itself  is  absolutely  void,  and  at  least  so  long  as  the  tommis- 
sion  remains  in  force  the  certificate  continues  valid.  I  think 
the  fact  of  the  bankrupt's  not  having  paid  fifteen  shillings 
in  the  pound  under  the  second  commission,  does  not  render 
the  third  commission  absolutely  void;  but  that  it  is  only 
voidable  by  application  to  the  Lord  Chancellor.  This  rule 
therefore  must  be  made  absolute. 

The  rest  of  tlie  Court  concurred. 

Rule  absolute. 


TwoPENY  and  Boys  v.  Young. 

Assumpsit  on  a  joint  atid  several  promissory  note  for  ^  y^^     j^^ 

fiOO/.  and  interest,  dated   10th  March,  1817,  by  defendant  debtcd  to  C, 

A,  and  B.  gave 
their  joint  and  several  promissory  note  for  the  amount  to  C.  ^.becoming  further 
iodebted  imd  pressed  tor  farther  security,  by  a  bill  of  «8te,  (reci^ng  that  u.  having 
demanded  payment  of  the  debt,  A,  had  requested  him  to  accept  ^further  security,) 
assigned  bis  household  effects  to  C;  as  h,  further  security,  with  a  proviso,  that  he  should 
not  be  turned  out  of  possession  of  the  e6Fects  till  after  three  davs'  notice: — Held,  that 
0*1.  remedy  on  the  note  was  neither  suspended  nor  extinguished  by  the  bill  of  sale, 
but  that  he  might  f  iM  4-  on  the  note  at  any  time,  notwithstanding  the  bill  of  sale. 

s2 
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and  one  Rummen  to  plaiDtiffs^  payable  on  demand.  PIea> 
non  assumpsit^  and  issue  thereon.  At  the  trial  before  GrU'^ 
ham,B.,  at  the  Kent  Summer  Assizes^  1823,  the  case  wa» 
this: — fRummen,  who  was  a  pubiican,  was  at  the  date  of  the 
note  indebted  to  the  plaintiffs,  who  were  in  partnership  as 
distillers,  to  the  amount  of  £90/.  and  being  pressed  for  secu- 
rity persuaded  the  defendant  to  join  in  the  note.  The 
plaintiffs  soon  afterwards  dissolved  partnership,  when  Boys 
took  upon  himself  the  partnership  debts  .and  credits '  ind 
carried  on  the  business  alone,  and  continued  to  deal  with 
Rummen  till  the  close  of  1820,  during  which  interval  he 
received  from  him  676/.  for  goods  supplied  and  for  interest 
t>n  the  note.  At  the  end  of  that  year  there  was  a  balance 
of  380/.  due  to  Boys  for  goods  sold  and  for  the  note,  and 
upon  bis  pressing  for  further  security,  Rummen,  on  the  6th 
January,  >d£l,  executed  a  bill  of  sale,  by  which  (after  re- 
citing that  380/.  was  <iue  to  Boys,  and  that  for  SgO/.  parcel 
of  that  su\u^  Rummen  Slid  defendant  had  given  the.note^ 
and  that  Boys  having  demanded  payment,  Rummen  had  re^ 
quested  him  to  accept  such  further  security  as  was  therein- 
after mentioned,)  he  assigned  to  Boys  as  a  further  security 
all  his  household  effects,  8cc.  The  bill  of  sale  contained  a 
stipulation  that  Rummen  should  retain  possession  ,of  the 
effects  during  his  life,  subject  ta  his  possession  being  deter- 
mined upon  three  days'  notice  at  any  future  time,  while 
•the  said  sum  of  380/*  or  any  part  thereof,  remained  due. 
Rummen  retained  possession  and  continued  to  deal  with 
Boys  till  March,  1823,  .and  in  that  interval  paid  Boys  500/. 
for  goods  supplied.  In  February,  1823,  a  commission  of 
bankrupt  issued  against  Rummen,  founded  upon  an  act  of 
bankruptcy  committed  in  October,  1822*,  and  on  the  4th 
March,  1823,  Boys  demanded  payment  of  the  note  of  the 
defendant.  Upon  these  facts  it  was  contended  for  the  de- 
fendant)  first,  that  the  note  was  merged  in  the  bill  of  sale, 
the  latter  being  a  security  of  a  higher  nature;  and  second^ 
that  the  agreement  in  the  bill  of  sale  to  give  three  days*  np- 
tice,  was  giving  time  to  the  principal,  and  operated  9a  a 
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"release  of  the  surety.  The  learned  Judge  overruled  both 
'objections/ but, gave  the  defendant  permission  •  to  move  for 
*a  nonsuit,  and  the  plaintiffs  had  a  verdict.  Marryatj  in 
'  Mickaetinas  term  last,  having  moved  accordingly  and  ob- 
tained a  rule  nisi^ 

<'  Abraham  now  shewed  cause.  First,  the  language  of  the 
bill  of  sale  clearly  shews  that  it  was  not  accepted  instead  of 
the  note,  but  as  an  additional  security  only;  therefore  it  was 
'iio  discharge  of  the  note,  and  does  not  impair  the  plamdffs' 
remedy  upon  it.  Drake  v.  Mitchell  {a).  Second,  the 
'covenant  not  to  sue  till  after  three  days'  notice  was  no  release 
of  %he  defendant,  and  could  not  operate  so  as  to  restrain  the 
right  of  action  upon  the  note  which  was  previously  vested 
in  the  plaintiffs.    Dean  v.  Newhall(jb). 

Marrydij  contrd.     The  acceptance  of  the  new  security 

released  the  principal  from  the  old  one ;  and  the  covenant 

not  to  sue  without  notice  was  an  indulgence  given  to  the 

'  principal,  and  therefore  released  the  surety  also.     Drake  v. 

*  Mitchell  is  no  authority  for  the  present  case,  because  there 
the  new  security  was  of  a  lower  nature  than  the  old  one. 

'  It  was  held  in  Davey  v.  Prendergrass  (c),  that  the  origmal 
debt  being  on  a  specialty,  giving  time  to  the  principal  by 
parol  would  not  release  the  surety;  but  it  seems  evident 

'from  both  those  cases  that  if  the  indulgence  had  been  given 
by  a  specialty,  or  by  any  security  of  a  higher  nature  than  the 
original  one,  the  surety  would  have  been  considered  as  re- 
leased; and  Courts  of  Equity  have  certainly  carried  that 
principle  to   the  very  fullest  extent  now  contended   for. 

•  BoUlibee  Y.  Slubbs{d). 

BayIev,  J. — Whether  the  mere  act  of  giving  time  to 
the  principal  does  or  does  not  discharge  the  surety,  it  is  not 
necessary  in  this  case  to  decide,  because,  as  it  seems  to  me, 
the  bill  of  sale  did  not  give  time  to  the  principal.     It  recites 

(fl)  3  East,  251.  '  (6)  8  T.  R.  168. 

(c)  5  a  and  A.  187.  [d)  18  Ves.  20. 
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an  existing  security  and  purports  to  be  given  as  a  further 
secarity,  it  could  not  therefore  be  intended  to  limit  or  re- 
strain the  rights  or  remedies  which  the  plaintiff  had  pre- 
viously possessed.  Generally,  a  simple  contract  security  is 
extinguished  by  a  specialty  security,  if  the  latter  gives  a 
remedy  co-extensive  with  that  given  by  the  former.  Whe- 
ther it  is  the  same,  when  the  remedies  are  not  co-extensive, 
we  are  not  called  upon  to  decide,  because  where  the  instru- 
ment by  its  language  shews  that  the  parties  intended  the 
old  security  to  remain  in  force,  the  mere  acceptance  of  a 
new  security  will  not  extinguish  it:  as  was  recently  decided 
in  the  case  of  Solly  v.  Eilerman  (a).  Here  the  language  of 
the  instrument  does  shew  that  it  was  intended  only  as  a 
further  security,  and  therefore  is  the  same  as  if  it  had  con- 
tained an  express  proviso  to  that  effect;  consequently  it 
does  not  operate  as  an  extinguishment  of  the  remedy  on  the 
note,  either  as  against  the  principd  or  the  surety. 

HolHo  Y  D,  J. — I  am  of  opinion  that  the  plaintiff's  ground 
of  action  against  the  defendant  on  the  note  was  not  extin- 
guished by  the  bill  of  sale.  The  recital  proves  the  inten- 
tion of  the  parties  to  have  been,  that  the  note  should  con- 
tinue a  subsisting  security,  and  I  can  see  nothing  in  the  deed 
strong  enough .  to  operate  by  law  in  destruction  of  that 
intention.  The  plaintiffs  were  cmtitled  to  sue  upon  the 
note  at  any  time,  notwithstanding  the  deed.  There  is  a 
stipulation  not  to  put  the  deed  in  force  till  after  three  days' 
notice,  but  there  is  no  stipulation  not  to  sue  upon  the  note^ 
till  after  notice.  The  deed  gives  the  plaintiffs  no  higher 
right  of  action  against  Young.  Dean  v.  Newhall  is  ex- 
pressly in  point,  and  is  indeed  a  stronger  case  than  the  pre- 
sent. The  deed,  therefore,  is  no  discharge  at  all  as  far  as 
respects  the. defendant,  and  affords  no  answer  to  the  present 
action. 

LiTTLEDALE,  J.  concurred. 

Rule  discharged. 
(a)  8  J.  B.  Moore.    3  B.  and  B.  88.  &  C. 
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Young  t;.  Miller.  Saturday, 

Nov.  6. 

By  a  Judge's  order  this  cause  and  all  matters  in  dif-  A  cause  was 

ference  between  the  parties  were  referred  to  two  arbitrators^  ^^^  arbitra- 

one  named  by  each  party,  and  to  such  third  person  as  tors,  one 

•'  ,  J     r  '       named  by  each 

should  be  named  by  the  other  tWQ,  the  award  of*  any  two  party,  and  to 

to  be  binding.     The  two  arbitrators  named  in  the  order,  *"^^  ^^^^ 

^  ...       person  as 

enlarged  tha  time  for  making  the  award  without  nominating  should  be 

the  third.     After  the  enlargement,  being  unable  to  agree  in  ojher*two  re^ 

the  appointment  of  the  third  arbitrator^  it  was  resolved  ferees,  the 

that   each  should  name  one  person,  and  that  they  should  two  to  be    ' 

respectively  toss  up  for  the  choice  of  the  person  to  be  l>>n^»n6-    Th« 
,  ,  arbitrators  not 

fixed  upon.     Each  having  named  a  person,  they  tossed  up,  o6ncorring  in 

and  the  plaintifif's  arbitrator  having  won  the  toss,  chose  the  ^e„t^^'JU^ 

person  whom  he  had  before  nominated,     l^hose  two  then  third,  agreed' 

proceeded  in  the  reference,  and  made  an  award  in  the  plain-  should  name 

tiflPs  favor.    At  the  close  of  last  term  a  rule  nisi  was  ob-  o^e  person, 

.    -  ....  ,  1       /•        ***d  *"*'  they 

tamed  for  settmg  aside  the  award  on  two  grounds ;  first,  should  then 

that  the  third  arbitrator  had  not  been  nominated  before  the  *?^".  "P  ^*J£, 

choice.    The 

time  for  making  the  award  had  been  enlarged ;  and  second,  plaintiff's 
that  the  mode  of  nominating  the  third  arbitrator  wj^s  im-  'ng*won?  ap^^' 

proper.  pointed  his 

own  nominee, 
and  the  award 

Tindai  now  shewed  cause.    As  to  the  first  objection  it  ^i"I  ™"*l® '" 

IS  groundless,  because  there  was  nothmg  m  the  order  of  plaintiff  by 

reference,   making    it    obligatory   on   the   two  arbitrators  Conrt  w^'it 

named,  to  appoint  the  third,  before  they  enlai^ed  the  time  aside,  on  the 

for  making  the  award.    The  two  arbitrators  had  power  to  fhU*mode*of 

enlarge  the  time,  and  if  they  had  appointed  the  tliird  before  appointing  the 

the  enlargement,  it  would  have  been  a  work  of  superero-  tor  was  im* 

gation.     All  the  parties  were  aware  of  the  enlargement,  P'^P^''* 

and,  therefore,  it  is  now  too  late  to  make  any  objection  on 

that  ground.  Then  as  to  the  second  objection,  it  is  answered 

by  the  case  of  Neale  v.  Ledger  {a\  where  Lord  EHenbo^-cugk 

(a)  16  £ast,  M. 
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said,  ''This  was  not  a  tossing  up  between  the  two  arbitrators^ 
which  should  nominate  the  third  in  exclusion  of  the  other, 
which  would  have  been  bad  according  to  the  cases  cited  (a); 
but  after  having  each  of  them  nominated  one,  and  each  of 
them  thinking  that  the  nominee  of  the  other  was  nearly  as 
I  proper  ashis  own,  they  agreed  to  submit  their  opinion  to  this 
mode  of  selection  of  one  out  of  the  two  fit  persons.  I 
cannot  see  any  objection  to  this.  '  The  mode  of  appointing 
twelve  jurors  out  of  all  those  who  are  returned  as  fit  to 
serve  is  by  lot.''  Now,  here,  the  two  persons  of  whom 
choice  was  to  be  made  were  named  before  the  arbitrators 
tossed  up,  and,  therefore,  there  was  nothing  irregular  in  the 
winner's  appointing  the  person  whom  he  had  selected.  -  It 
is  not  suggested  that  this  mode  of  electing  the  third 
arbitrator  was  not  knovm  to  the  defendant  and  his  attorney, 
and  on  that  ground  the  objection  is  not  to  be  favored. 
Welh  V.  Cooke  {b)  is  distinguishable  from  this,  because  that 
was  decided  on  the  ground  that  it  did  not  appear  that  the 
defendant  or  his  attorney  had  any  knowlege  of  the  mode  iQ 
which  the  umpire  had  been  appointed. 


Parke,  contrd.  On  both  or  either,  of  the  grounds  taken, 
the  award  cannot  be  supported.  First,  by  the  terms  of 
the  reference  the  diird  arbitrator  was  to  be  chosen  in  the 
first  instance  by  the  other  two,  and  as  the  award  was  to  be 
made  by  two  out  of  the  three,  there  could  be  no  authority^ 
to  enlarge  the  time  until  the  third  was  nominated,  the 
authority  being  derived  from  the  appointment,  which  was  in 
writing.  Here  the  third  arbitrator  was  not  appointed  until 
after  the  enlargement,  and  that  is  a  fatal  objection.  Second, 
as  the  agreement  to  toss  up  was  made  before  the  nomina- 
tion of  the  two  persons  of  whom  one  was  to  be  chosen, 
that  distinguishes  this  case  from  Neale  v.  Ledger,  where 
the  parties  out  of  whom  the  choice  was  to  be  made,  were 
named  before  any  thing  was  said  about  tossing  up.  Besidies, 
in  that  case,  the  two  persons  proposed  were  considered 

(a)  2  Vern.  485  and  Saycr,  99.  (6)  2  Barn,  and  Aid.  218. 
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^quallj  eligible,  and  that  mode  of  selection  was  resorted  to, 
as  the  fairest  to  both  parties.  But  the  case  of  Vftlh  v. 
Cookt  seems  decisive  in  principle.  .  There  the  parties 
named  two  arbitrators  who  were  to  chuse  an  umpire, 
and  each  arbitrator  named  a  person  to  whom  the  other 
objected,  and  they  afterwards  agreed  to  decide  by  lot  which 
should  name  the  umpire,  and  thereupon  the  party  who  won 
named  the  person  to  whom  the  other  had  previously  ob- 
jected, and  it  was  held  that  the  award  made  by  the  umpire 
so  chosen  was  bad. 

'  Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must 
1>e  made  absolute.  It  is  unnecessary  to  give  any  opinion 
upon  the  first  objection,  the  second  being  fatal.  Here  the 
agreement  to  toss  up  preceded  the  nomination  of  the  two 
persons,  one  of  whom  was  to  be  chosen  as  the  third 
arbitrator.  By  entering  into  that  agreement  the  arbitrators 
named  in  the  submission  precluded  themselves  respectively 
from  the  opportunity  of  objecting  to  the  person  nominated 
by  the  other,  however  unfit  or  disqualified  he  might  be  for 
discharging  the  duties  of  his  ofiice.  The  case  of  'SeaU  v. 
Ledger  is  much  nearer  to  this  than  fVells  v.  Cooke^  because 
in  the  former  the  two  persons  (both  of  whom  were  equally 
eligible)  were  named  before  the  arbitrators  tossed  up, 
whereas  in  the  latter  the  persons  out  of  whom  the  umpire 
was  to  be  chosen  were  not  named  before  the  choice  was 
made. 

Bayley,  J. — In  Neale  v.  Ledger  Lord  EUenborough 
seemed  to  be  of  opinion  that  if  the  parties  tossed  up  who 
shall  nominate  the  third,  without  previously  naming  the 
persons  out  of  whom  the  choice  was  to  be  made,  that 
would  be  bad.  This  case  falls  within  that  rule,  and  con- 
sequently the  rule  must  be  made  absolute. 

HoLUOYP  and  Littlbdale,  J.s,  concurred. 

Rule  absolute. 
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Maynabd  v.  Rhodes. 

■Monday^ 

m  N^.  Assumpsit  on  a  policy  of  insurance  effected  on  the 
insurance  was  ^^^^  ^^  ^  ^^'  Lyoti,  for  the  benefit  of  the  plaintiff.  Plea, 
effected  on  the  non  assumpsit.     At  the  trial  before  Jbbott,  C.  J.  at  the 

life  of  ^.  for       „,.,,,  A.'     •  /•         ■  m   •    •       r«> 

the  benefit  of  Middlesex  Sittings  after  last  Trinity  Term,  it  appeared  that 
^rance'offi^"'  ^^^  plaintiff  having  advanced  a  sum  of  money  to  Mr.  Lyon, 
acted  upon  effected  a  policy  of  insurance  upon  the  life  of  the  latter 
pre^sentatlon  ^^  ^^^  ^^  collateral  security.  Mr.  Lyotif  in  conformity 
as  to  the  state  with  the  regulations  of  the  Insurance  Office,  attended  to 
and  it  turned'    g^^^  ^^  usual  information  as  to  the  state  of  his  health, 

out  that  he       ^nd  in  the  result  the  policy  was  effected.     Within  a  few 

was  not  an  in-  . 

surablelife:      months  afterwards,  Mr.  Lyon  died  of  a  disorder  of  long 

JB  could^not  standing,  but  which  he  had  concealed  from  the  office  at 
mainuin  an  the  time  the  policy  was  effected,  and  the  office  having  refused 
policy  al-  ^^  P^J  ^^  amount  insured,  the  present  action  was  brought. 
though  he  was  It  was  contended  on  the  part  of  the  plaintiff  that  inasmuch 
not  privy  to  i        i  •     •/*•  i     ■  t  •         i*.  ■ 

the  repre-  ^^  the  plaintiff  had  himself  made  no  representation  as  to 
scntation.  ^^  gj^^^  ^f  ^^  Lyon's  health,  and  as  the  qffice  had  acted 
upon  the  representation  made  by  the  latter,  the  action  was 
maintainable.  The  learned  Judge  told  the  jury  that  if  they 
were  satisfied  that  the  representation  made  by  Mr.  Lyon 
was  not  substantially  true  at  the  time  the  policy  was 
effected,  it  must  be  considered  as  a  condition  incorporated 
in  the  policy,  by  which  the  plaintiff  would  be  bound^ 
although  he  himself  was  not  privy  to  the  falsehood  of  the 
representation.  The  jury  under  this  direction  found  their 
verdict  for  the  defendant. 


Scarlett  now  moved  for  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection.^  Admitting  the  general  prin- 
ciple, that  if  a  representation  respecting  the  subject  matter 
of  insurance  turns  out  to  be  substantially  false,  it  shall  make 
void  the  policy,  still  if  the  insurance  is  made  for  the  benefit 
of  a  third  person,  who  is  wholly  ignorant   of  the  state  of 
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health  of  the  partj  whose  life  in  insured,  and  is  in  no  way 
privy  to  the  falsehood  of  the  representation,  he  shall  not  be 
prejudiced  by  a  breach  of  the  condition  on  which  the 
policy  is  effected.  Here  the  Insurance  Office  was  in- 
formed at  the  time  the  policy  was  effected,  that  the  plain- 
tiff was  about  to  advance  money,  to  Mr.  Ltfon,  and  that ' 
the  insurance  was  to  be  for  the  plaintiff's  benefit.  The 
office  made  such  inquiries  as  they  thought  necessary  to 
ascertain  the  state  of  Mr.  Lyon's  health,  and  having  satisfied 
themselves  that  his  was  an  insurable  life,  they  effected  the 
policy.  In  point  of  law,  therefore,  the  plaintiff  ought  not 
to  be  prejudiced  by  the  breach  of  a  condition  to  which  he 
was  not  privy. 

Bay  LB  Y,  J. — I  am  of  opinion  that  the  direction  of  the 
Lord  Chief  Justice  to  the  jury  was  correct  in  point  of  law. 
The  representation  made  by  Mr.  Lyon  as  to  the  state  of 
bis  health  must  be  incorporated  in  the  policy  as  a  con^ 
dition,  making  the  instrument  void  or  binding  according  as 
the  condition  should  or  should  not  be  broken.  It  cati 
make  no  difference  as  to  the  result,  in  point  of  law,  whe- 
ther the  insurance  is  for  the  benefit  of  the  party  whose 
life  is  insured,  or  for  the  benefit  of  a  third  person.  The 
truth  of  the  representation  is  equally  a  condition  in  both 
cases. 

HoLROYB,  J. — ^If  the  jury  were  satisfied  that  the  re- 
presentation, though  made  by  Mr.  Lyon  himself,  was  un- 
true, it  can  make  no  difference  in  the  legal  result  whether 
the  policy  was  effected  for  his  benefit  or  not.  It  was  a 
conditional  policy,  and  the  party  for  whose  benefit  it  was 
effected  must  stand  to  the  consequences, 

LiTTLEDALE,  J. — I  have  not  the  slightest  difficulty 
upon  the  point,  and  1  agree  with  the  rest  of  the  Court  in 
thinking  that  there  is  no  ground  for  a  new  trial. 

Rule  refused. 
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^^**^^;  Rogers  t^.  Jones,  Esq.   • 

gistrate^con^  X  RESPASS  for  false  imprisonment  against  a  magistrate 
mitted  a  wirty  of  the  county  of  Cardigan.  Plea,  not  guilty,  and  issue 
an  alleged  of-  thereon.  At  the  trial  before  Park,  J.  at  the  last  Summer 
onc^toiut"*'  Assizes  for  the  county  of  Hereford,  in  order  to  support  the 
and  afterwards  plaintiff's  case,  a  commitment  under  which  the  imprisonment 
viotion^for*a°'  ^^^^  place,  signed  by  the  defendant,  was  put  in  and  read, 
different  of-  It  recited  that  a  certain  quantity  of  wood,  the  property  of 
that  stated  in  2'*  ^*  ^^^  ^^^^^  ^^^  ^^^  spoiled,  and  taken  and  carried 
the  ^^^  away,  and  that  he,  the  said  T.  D.  had  just  cause  to  suspect 
that  the  con-'  that  the  plaintiff  did  cut  and  spoil  atnd  carry  away  the  same, 
Justifi"  tion"f  ^"^  ^^^^  ^^^  ashen  trees  were  found  on  plaintiff's  premises, 
the  magistate  and  that  he  could  not  give  any  satisfactory  account  how  he 
against  him  came  by  the  same,  and,  therefore,  that  he,  defendant,  con- 
for  false  im-  victed  plaintiff  of  cutting,  spoiling,  taking  and  carrying 
Held  also  that  away  wood,  the  property  of  T.  Z).,  whereupon,  he,  de- 
14*1*^2'' h*h  ^^"*^*"^  ordered  plaintiff, ,  within  the  space  of  twenty-five 
deprives  a  days  then  next  ensuing,  to  pay  to  the  said  T.  D.  eleven 
costs  of  suit"  shillings  in  satisfaction  of  the  damage  done,  and  also 
against  a  ma-  ordered  the  plaintiff  within  the  space  of  twenty-five  days 
Stier  proves  ^  ^^  P^J  ^^  ^^  overseers  of  the  parish  in  which  the  offence 

at  the  trial       ^^s  .committed,  for  the  use  of  thie  poor,  the  sum  of  20/. 

that  the  plam-        ,  .      ,  ^     ,     \  ,  .  •  ,     ,         • , 

tiff  was  guilty  <md  m  default  of  complymg  with  the  said  order,  he,  plam- 

of  the  offence  ^jgr  ^^^  committed  for  disobeying  the  same.     Under  thia 

imputed,  only    •     '      ^  ..." 

applies  to        .Commitment  the  constable  took  the  plaintiff  into  custody 

the^conviaton  ^"^  carried  .him  to  the  house  of  correction,  where  he  was 
has  been  ^  detained  until  he  conformed  to  the  order.  This  commit- 
therefore  such  uient   was    supposed   to  be  founded   on   the   old  statute 

evidence  was  j^  Q^^,^  2^  ^^  2.  In  answer  to  the  alleged  false  imprison- 
inadmissible,,  ,  .  "  .     . 

it  not  appear-  ment  •  the  defendant  gave  m  evidence  a  formal  conviction 

ing  that  the      foyndej  ^^^^  t^g  statute  6  Geo.  3.  c.  48.  which  stated 

conviction  had  *^^     ^ 

been  quashed,  that  the  plaintiff  had  been  convicted  on  that  statute,  for 

whetheTad-  ^'^^^  ^^*  ^°>  ^^  ^^^  8^  ^^^^  ^^^  wood  grounds  belong- 
missible  in  jng  to  T.  D.  of,  &c.  and  did  cut,  spoil,  and  felonioQsly 
damages.  c^r^y  away  two  ash  trees  of  the  said  T,  D.  not  having  the 
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consent  of  the  said  jf.  D*,  the  owner  of  the  said  woods^ 
nor  of  any  other  person, 'entrusted  with  the  care  thereof 
for  which  offence  the  plaintiff  was  ordered  to  pay  the  pe- 
nalty of  20/.,  together  with  the  sum  of  SL  6$.  for  the 
chaiges  and  expenses  attending  the  said  conviction,  this 
being  the  first  offence.  It  was  contended  that  this  being 
a  regular  conviction  drawn  up  conformably  to  the  statute, 
was  evidence  of  all  the  facts  alleged  in  it,  and  a  complete 
justification  of  the  defendant,  for  which  the  case  of/Gray 
v«  Cookson  (a)  was  cited,  but  the  learned  Judge  held,  that 
as  the  plaTntiff  bad  been  committed  upon  a  different  statute, 
the  formal  conviction  afterwards  drawn  up  was  no  answer 
to  the  action.  Evidence  was  then  tendered  under  the 
tuthority  of  43  Geo.  3.  c.  141.  to  shew  that  the  plaintiff 
had  been  in  point  of  fact  guilty  of  the  offence  imputed  to 
kim  in  the  conviction,  but  this  evidence  was  rejected  by  the 
learned  Judge,  and  the  jury  under  his  direction  found  a 
verdict  for  the  plaintiff  damages  23/. 

Sir  William  Owen  now  moved  for  a  new  trial  on  two 
grounds,  first,  that  the  formal  conviction  drawn  up  by  the 
defendant  must  be  taken  as  proof  of  the  facts  therein  stated, 
and,  therefore,  was  an  answer  to  the  action ;  and,  second, 
that  the  leamed  Judge  had  improperly  rejected  proof  that 
the  plaintiff  was  guilty  of  the  offence  imputed.  As  to  the 
first  point,  it  is  clearly  established  by  several  cases,  that  in 
an  action  against  a  magistrate  for  an  act  done  within  his 
jurisdiction,  a  subsisting  conviction  drawn  up  conformably 
to  the  statute,  upon  which  it  is  founded,  is  to  be  taken  as 
conclusive  evidence  of  the  facts  stated  therein,  and  is  a  com* 
plete  defence  to  the  action.  Strickland  v.  Ward  (b)  nnd 
Graf  V.  Cookson  (c).  The  conviction  produced  in  this 
case  was  quite  sufficient  to  answer  any  ground  of  action, 
arising  from  the  commitment  projduced  by  the  plaintiff. 

(«)  16  East,  13.  '  («  7  T.  R.  633. 

(c)  Vide  Maisey  v.  Johnton,  12  East,  67,  and  Briii&n  v.  Kinnaird,  4 
J.  B.  Moore,  M).     1  B.  and  B.  432.  S.  C. 
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That  comimtment,  which  was  founded  upon  an  older  8ta« 
tute,  might  have  been  drawn  up  by  some  officious  person, 
without  the  authority  of  the  magistrate;  hut  it  would  not 
support  an  action,  if  it  appeared  that  the  magistrate  had 
afterwards  drawn  up  a  formal  conviction  upon  the  statute, 
against  which  the  plaintiff  had  offended.  The  case  of 
Gray  ▼.  Cookson  is  an  express  authoiityi  that  a  magistrate 
may  draw  up  his  conviction  after  the  party  has  be^  com- 
mitted. Here  the  conviction  produced  was  founded  upon 
the  6  Geo.  ^.  c.  48.,  and  it  was  laid  down  in  the  same  case, 
that  if  a  conviction  be  good  upon  the  face  of  it  the  pro«i 
duction  and  pl-oof  of  it  at  the  trial  will  justify  the  convict- 
ing magistrate  under  the  general  issue,  in  an  action  of  tres- 
pass, as  well  in  respect  of  such  facts  therein  stated,  as  are 
necessary  to  give  him  jurisdiction,  as  upon  the  pieriis  of  the 
conviction.  In  this  case  there  was  nothing  to  shew  any 
informality  or  irregularity  on  the  hce  of  the  conviction, 
and,  therefore,  on  the  authorities  cited  it  was  a  complete 
answer  to  the  action.  lAbboit,  C.  J.  The  question  is, 
whether  a  magistrate  who  commits  a  person  for  a  sup- 
posed offence  against  one  statute,  which  turns  out  not  to  be 
applicable  to  his  case,  shall  be  at  liberty  to  relieve  himself 
from  liability,  by  producing  a  conviction  on  another  ataUttei 
under  which  he  might  have  been  committed.  Here  thd 
conviction  and  judgment  do  npt  appear  to  have  been 
grounded  upon  any  offence  stated  in  the  oommitipoit. 
The  magistrate  signs  the  commitment  for  an  offence  com- 
mitted against  one  statute,  and  the  conviction  is  drawn  up 
for  an  offence  against  another. — Bayleyy  J.  In  Griiy  v* 
Cookson  there  was  nothing  to  shew  that  the  apprentice 
was  not  originally  committed  upon  a  good  convictibn. 
Here,  in  order  to  render  the  commitment  good,  it  must  ap* 
pear  that  it  was  founded  upon  the  same  statute  as  the  con- 
viction, whereas  the  conviction  proceeds  upon  a  different 
statute].  But  if  the  magistrate  may  draw  up  his  conviction 
Itfter  the  commitment,  the  error  may  be  cured,  and  the  con- 
viction will  have  relation   to  the  offence  actually  proved 
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against  the  partj<  At  all  events  the  learned  Judge  impro- 
perly rejected  die  evidence  tendered  to  prove  that  the  plain^ 
tiff  actually  committed  the  offence  stated  in  the  conviction. 
By  the  43  Geo.  3.  c.  141.  it  is  enacted  that  in  all  actions 
brought  against  any  justice,  for  or  on  account  of  any  con- 
viction made  by  him  under  any  act  of  parliament,  or  for  any 
act  done  or  commanded  by  him,  for  the  levying  any  penalty, 
apprehending  any  party,  or  about  carrying  such  conviction 
into  effect,  in  case  such  conviction  shall  have  been  quashed, 
the  plaintiff,  besides  the  value  of  the  penalty  vehich  may 
have  been  levied,  shall  not  recover  any  more  damages  than 
two  pence,  nor  any  costs  of  suit  unless  it  shall  be  expressly 
aUeged  in  the  declaration  in  such  action,  which  shall  be  an 
action  on  the  case  only,  that  such  acts  were  done  ma- 
liciously and  without  atay  reasonable  or  probable  cause, 
and  by  the  second  section  of  the  same  statute  it  is  enacted 
that  the  plaintiff  shall  not  recover  back  the  penalty  levied, 
nor  any  damages  or  costs,  if  the  justice  proves  at  the  trial 
that  the  plaintiff  was  guilty  of  the  offence.  Now  the 
learned  Judge  held,  that  this  statute  applied  only  to  those 
cases  where  the  conviction  had  been  quashed,  but  if  that  be 
die  true  construction  it  would  have  the  effect  of  placing 
the  magistrate  in  a  better  situation  where  his  conviction 
was  quashed,  than  he  would  be  where  it  was  perfectly 
regular  and  valid  in  every  respect.  {^/Ibbottf  C.  J.  That 
provision  was  introduced  into  the  act  of  parliament  for  the 
purpose  of  giving  a  general  defence  to  the  magistrate,  but 
inasmuch  as  it  might  happen  that  the  conviction  was 
quashed  for  form  and  not  upon  the  merits,  the  legislature 
enacted  that  although  the  conviction  was  quashed,  yet  the 
party  should  only  recover  certain  damages,  unless  he 
proved  that  the  magistrate  acted  from  malice,  and  with- 
out any  reasonable  or  probable  cause.]  The  argument 
must  go  the  whole  length  of  saying  that  whether  the  con- 
viction shall  or  shall  not  have  been  quashed,  the  plain- 
tiff can  only  recover  two  pence  damages  in  the  absence  of 
any  proof  of  malice.    [^Bayley,  J.  Your  argument  would 
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1824.       S^  ^^^^  leagth,  that  if  a  man  be  convicted  upon  perfectly 
^"•^v^o^      insufficient  evidence,  yet  If  the  conviction  be  not  quashed 
R0CER8       jij^  magistrate  would  be  at  liberty,  in  answer  to  an  action, 
Jones.        to  go  into  evidence  for  the  purpose  of  shewing  that  he 
might  have  convicted   him   upon  such  evidence.]      The 
argument  must  certainly  go  that  length;  but  at  all  events 
this  was   admissible  evidence  in   reduction   of  damages, 
because  it  went  to  shew  that  the  defendant  had  acted  with- 
out malice,  and  had  reasonable  and  probable  cause  for  the 
,   '  commitment.^  •    .    .  ,  1 

Abbott,  C.  J. — I  think  there  is  no  ground  for  disturbing 
this  verdict.  It  appe^u^s  to  me  that  the  conviction  cannot 
be  in  any  way  connected  with  the  commitment,  and  con- 
sequently it  fumishes  no  defence  to  the  action*  Jl  am  also 
of  opinion  that  the  conviction  not  having  been  ^(uashed^  ilT 
does  not  come  within  the  provisions  of  the  43  Geo.  3.  c.  141. 
which  in  express  terms  applies  to  actions  brought  in  cases 
where  the  cottviciion  has  been  quashed*  That, point  was 
expressly  decided  in  Gray  v.  Cookson.  The  only  remain- 
ing point  is,  whether  the  learned  judge  ought  to  have  re- 
ceived evidence  that  the  plaintiff  had  actually  committed 
the  offence  for  which  the  conviction  was  drawn  up.  Advert^ 
ing  to  the  amount  of  the  damages  given,  they  very  little 
exceed  20/.,  which  is  all  that  the  plaintiff  could  have  paid 
in  pursuance  of  the  conviction  had  it  been  good,  but  if  the 
commitment  was  bad,  it  is  impossible  to  say  that  the  plain- 
tiff could  properly  have  recovered  less  damages  than  the 
jury  had  given. 

Bayley,  J.— The  conviction  offered  in  defence  may  be 
perfectly  good,  but  the  commitment  not  being  in  pursuance 
of  the  conviction  there  is  no  answer  to  the  action.  The 
conviction  is  grounded  upon  the  6  Geo.  3.  c.  48.,  but  it 
is  difficult  to  say  upon  what  statute  the  commitment  has 
proceeded.  After  the  magistrate  has  made  out  an  erroneous 
commitment,  and  the  party,  is  carried  to  prison,  he  cannot 
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afterwards  correct  his  error,  and  defend  himself  by  making 
out  a  conviction  for  an  offence  of  which  the  party  might 
h^re  been  guilty.  If  the  plaintiff,  in  this  case,  had  been 
committed  for  the  same  offence  as  that  mentioned  in  the 
conviction,  the  conviction  would  have  been  a  defence  to  the 
action,  but  it  is  no  answer  to  an  action  for  a  wrongful  com- 
mitment for  one  offence,  to  shew  that  the  plaintiff  has  been 
guilty  of  another.  There  may  possibly  be  hereafter  a  valid 
commitment  upon  the  conviction,  but  with  that  we  have 
nothing  to  do  at  present.  The  damages  given  in  this  case 
do  not  appear  to  have  been  vindictive,  and  as  the  plaintiff 
was  entitled  to  recover  something,  supposing  the  evidence 
tendered  was  inadmissible,  it  would  be  mischievous  to  the 
defendant  to  send  the  case  down  to  another  trial,  in  order 
to  determine  whether  the  plaintiff  ought  to  recover  20/.  or 
'  23/.     I,  therefore,  think  there  ought  to  be  no  new  trial. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 


Dob  d.  Jackson  zk  Wilkinson.  Monday, 

8M  November^ 
This  was  an  ejectment  for  a  small  piece  of  land  on  the  Where  a  cot- 
side  of  a  turnpike' road  in  the  county  of  Chester.  Plea,  aTmeccof^U^ 
the  general  issue.  At  the  trial  before  Warren,  C.  J.  at  inclosed  from 
the  last  Chester  Assizes,  the  case  M^as  this : — The  land  in  the  side  of  a 
question  had  originally  been  parcel  of  the  waste,  and  about  '"""opike  road 
thirty-three  years  since,  the  defendant  inclbsed,  built  k  thirty  years, 
cottage,  and  laid  out  a  garden  upon  it.  At  that  period  on6  ^  ren't  ?nd 
Traffbrd  was  owner  of  the  freehold  of  the  land  on  each  at  the  end  of 
side  of  the  road.     About  the' year  1809,  the  lessor  of  the  gj,  pence  ^t 

plaintiff  purchased  rrfl^or^fs  estate,  and  after  the  defendant  on  &ur  several 

•  ,  <        .  ,  ,  ,  occasions  to 

had  held  the  piece  of  land  in  question  without  any  adverse  the  owner  of 

•  the  adjoining 
land  -.—Held,  that  this  was  conclusive  evidence  of  a  permissive  occupation  only,  so  as 
to  maintain  ejectment. 

vov  V.  T 
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}824.        claim,  the  lessor  of  the  plamtiff  in  IB  15  demaD^ted  of  ihe 
defendant  the  sum  of  six  pence  by  way  of  rent,  which  he 


Doj; 


Wilkinson. 


V.  paid.     It  was  called  rent  eo  nomine  by  the  witnesses,  but 

it  did  not  appear  that  the  defendant  was  apprised  of  the 
nature  of  the  claim  or  the  object  for  which  it  was  demanded. 
Tliis  sum  was  paid  by  the  defendant  for  three  or  four  succes- 
sive years  without  dispute.  In  J  822  notice  to  quit  was  given, 
but  the  defendant  refused  to  give  up  possession,  insisting  thut 
he  bad  a  right  to  the  land.  The  jury  asked  the  learned 
Judge,  whether^  supposing  the  lessor  of  the  plaintiff  had 
bad  title  for  twenty  years,  the  subsequent  payment  of  jtke 
six  pence  would  establish  his  right  to  recover.  The  learned 
Judge  told  the  jury  that  if  they  believed  the  witnesses 
as  to  the  payment  of  rent  the  plaintiff  would  be  entitled 
to  a  verdict.  The  jury  under  this  direction  found  for  the 
plaintiff. 

D.  F.  Jones  now  moved  for  a  new  trial  on  the  g^tmnd 
of  misdirection.    There  being  no  evidence  in  the  case  that 
the  defendant  was  advertised  of  the  right  in  respect  of 
which  the  six  pence  was  demanded,  the  mere  payment  of 
it,  even  as  rent,  was  not  conclusive  against  the  defendant. 
The  learned  Judge,  therefore,  laid  it  down  too  broadly  in 
telling  the  jury  that, the  payment  of  rent  entitled  the  plain- 
tiff to  recover.     There  was  no  distinct  evidence  pf  an 
attornment  in  the  character  of  tenant.     On  the  contraiy, 
the  probability  was,  that  the  defendant  had  bpen  coaxed 
into  the  payment  of  the  money  without  being  apprised  pf 
the  purpose  for  which  it  was   demanded,  and,  therefore, 
the  learned  Judge  was  not  warranted  in  laying  it  down 
that  the  mere  fact  of  paying  rent  was  conclusive  of  the 
plaintiff's  right  to  maintain  the  action.     Payment  of  rent 
is  an  equivocal  act,  unless  accompanied  by  other  circum- 
stances to  shew  that  the  relation  of  landlord  and   tmant 
exists,  and  ought  not  alone  to  deterqiipe  the  question.    Ac>- 
cording  to  the  late  case  of  Fenner  v.  Duplock  (a)  it  ought  to 
(a)  8  J.  B.  Moore.    2  Bing.  10.  S.  C. 
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have  been  left  to  the  jury  to  say  whether  the  defendant  had 

paid  the  money  in  the  character  of  tenant. 

Pos 

V. 

Abbott,  C.  J. — I  am  of  opinion  that  the  learned  Judge  Wilkimsow. 
was  right  in  telling  the  jury  that  the  payment  of  rent  was 
conclusive  of  the  plaintiff*^  title  to  maintain  the  ejectment. 
He  might  also  have  told  them  that  all  the  antecedent  occu- 
pation was  by  permission,  and  considering  the  situation  of 
the  land  in  dispute  such  a  direction  would  have  been 'jus- 
tified. The  only  question  then  would  be,  whether  the 
jury  believed  the  witnesses,  for  if  they  believed  them  they 
were  bound  in  point  of  law  to  find  for  the  plaintiff.  The 
case  was  so  left  to  the  jury  and  I  think  correctly. 

HoLROYD,  J. (a) — If  this  bad  been  a  question  between 
the  lord  of  the  manor  and  the  defendant,  it  might  have 
been  a  point  for  the  consideration  for  the  jury,  whether  the 
payment  of  rent  was  or  was  not  a  payment  of  a  chief  rent. 
But  the  question  here  was,  whether  the  payment  of  rent 
was  not  an  acknowledgement 'that  the  defendant's  was  a 
permissive  occupation.  In  Bull.  N.  P.  104.  it  is  said,  '^  A 
distinction  has  been  taken  and  allowed  by  all  the  judges  on 
a  case  reserved  by  Pengelly,  C.  B.  that  if  a  cottage  is 
built  in  defiance  of  a  lord,  and  quiet  possession  has  been 
had  of  it  for  twenty  years,  it  is  within  the  statute,  but  if  it 
were  built  at  first  by  the  lord's  permission,  or  any  acknow- 
ledgement have  been  since  made,  (though  it  were  100  years 
since,)  the  statute  will  not  run  against  the  lord,  for  the 
possession  of  a  tenant  at  will,  for  ever  so  many  years,  is 
Bo  disseisin ;  there  must  be  a  tortious  ouster,  and  it  is  not 
to  be  presumed  that  a  country  fellow  should  build  in  op* 
position  to  the  lord,  unless  it  be  shewn,  or  conveyances  are 
produced."  Now  here,  the  rent  is  paid  in  a  manner  which 
leaves  no  room  to  doubt  that  the  defendant  conceived  the 
plaintiff  to  be  entitled  to  receive  it.  It  is  probable  that  if 
the  defendant  had  known  that  the  owner  of  the  adjoining 

(fO  Bt^lty,  J.  wai  99m  to  oh«mbar». 
t2 
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^and  had  no  other  means  of  proving  that  the  land  m  question 
was  held  by  permission,  he  would  not  have  paid  the  rent» 
but  having  paid  it,  that  is  conclusive  evidence  that  he  held 
only  by  permission.  It  is  proof  that  the  plaintiff  had  a 
right  of  entry  on  the  land,  for  otherwise  it  is  hardly  to  be 
supposed  that  he  would  have  made  so  many  successive 
payments.  I,  therefore,  think  that  the  learned  Judge  cor* 
rectly  directed  the  jury  in  point  of  law. 

LiTTLEDALB,  J. — If  the  defendant  had  only  made  one 
payment  of  six  pence  it  might  possibly  be  considered  that 
he  had  paid  it  in  ignorance  of  his  right,  but  here  are  three 
or  four  successive  payments  of  the  same  kind,  anc^I  think 
they  are  conclusive  of  an  acknowdgement  that  he  was 
tenant  by  permission  so  as  to  bind  his  rights. 

Rule  refused. 


stXZer,.  Trip  r.  Thomas. 

Where,  m  nse  THIS  was  an  action  upon  the  case  for  words  spoken  by 
defendant  8uf-  the  defendant,  imputing  subornation  of  perjury  to  the 
ment  by  de-      P'^^intiff,  and  in  which  the  defendant  suffered  judgment  to 

fault,  and  on  pass  by  default.  On  the  execution  of  the  writ  of  inquiry 
the  execution  ..  «.       i  i  /.    i        t  •     'i**  *       .  . 

of  the  writ  of  ^^  evidence  was  offered  on  the  part  of  the  plamtiff,  but  his 

inquirythe       counsel  having  addressed  the  jury  they  assessed  his  da- 

duced  no  mages  at  40/. 

evidence,  and 
the  jury  as- 
sessed the  da-       Ludlow  now  moved  to  set  aside  the  execution  of  the  writ 

^^^dt  first,    ®f  inquiry,  contending,  first,  that  the  jury  could  not   be 

that  the  plain-  justified  in  awarding  any  damages  to  the  plaintiff,  without 

tiff  was  not       ^  • 

bound  to  pro-  u^st  hearing  some  evidence  on  his  part,  which  would  direct 

duceany  ^y^^i^  judgment  in  fixing  the  amount;    and  second,  tliat 

second,  that      under  such  circumstances  they  could  not  at  all  events  be 

noVlwund^to    j^^^^^^^^  *"  awarding  more  than  nominal  damages. 

give  nominal  *   ' 

damages  only.       pgj^  CuRiAM.— We  cannot  interfere  iii  a  case  like  tbi& 
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to  disturb  the  verdict  of  a  jury.    The  defendant,  wisely- 
and  properly  no  doubt,  elected  to  suffer  judgment  by  de- 
fault, and  by  so  doing  admitted  that  be  spoke  the  words  of . 
which  the  plaintiff  in  his  declaration  complained,  and  ren- 
dered it  unnecessary,  therefore,  for  the  plaintiff  to  produce 
any   evidence.      As   the   plaintiff  produced   no  evidence, 
nothing  passed  at  the  inquiry  which  could  tend  to  aggravate 
the  case,  or  to  inflame  the  minds  of  the  jury,  and  as  they 
have  under  such  circumstances  awarded  that  which  they 
thought  the  just  measure  of  damages,  it  would  be  unjusti- 
fiable in  us  to  presume  that  they  were  misled,  or  that  the. 
verdict  they  have  found  is  erroneous. 

Rule  refused. 


Sheldon  V  Cox.      '  lYieidoy, 

9lh  Novanber, 
Declaration  in  assumpsit,  containing  special  counts.  Plaintiff 
upon  an  agreement  to  pay  money  on  exchange  of  horses,  chance  hi»**" 
indebitatus  counts  for  horses  sold  and  delivered,  and  the  horse,  war- 
money  counts.     Plea,  non  assumpsit,  and  issue  threon.     At  ^j^,  defend-' 

tlie  trial  before  Bay  leu  j  J.  at  the  last  Assizes  for  Yorkshire j  *n^  fo"" , 

•     •«•  another  horse 

the  only  faqts  proved  were  that  the  plamtiff  had  agreed  to  and  a  sum  of 

exchange  his  black  horse,  which  he  warranted  sound,  for  the  ™**"«y'    The 

defendant's  bay  mare  and  forty  guineas,  and  to  receive  five  exchaneed, 

guineas  more  if  the  black  horse  suited;  the  exchange  was,  Jefuswi^to  pay 

accordingly  made  as  far  as  respected  the  horses,  but  the  the  moneY, 

defendant,  contending  that  the  black  horse  was  unsound,  pii^^|»8 

refused  to  pay  any  part  of  the  forty-five  guineas.     It  was  norse  wat  un- 

,  ,  ...         1  •     .^     •  1  .  •  ,  sound.    In 

admitted  on  the  part  of  the  plamtiff  that   this  evidence  assampsicon 

would  not  support  the  special  counts,  and  it  was  argued  on,  ^°®  ■P«^ol 

the  part  of  the  defendant  that  the  plaintiff  could  not  re-  with  indebita- 

cover  on  the  common  counts.    The  learned  Judge,  how-  \^q^^^  ^\^ ._ 

ever,  being  of  opinion  that  as  the  only  thing  remaining  to  Held,  that 

recover  the  money  on  the  common  count,  thougii  be  foiled  to  prove  the  agreement  as 
Mated  in  the  special  count. 
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be  done  between  the  parties  was  the  payment  of  the  moneys 
the  plahitiff  might  recover  on  the  counts  for  goods  sold 
and  delivered,  and  accordingly  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff  for  forty-five  guineas. 

Scarlett  now  moved  for  a  rule  to  shew  cause  why  a  non* 
suit  should  not  be  entered,  or  a  new  trial  had,  and  renewed 
the  objection  taken  at  nisi  prius.  There  is  no  case  in 
which  it  has  been  held  that  indebitatus  assumpsit  will  lie 
upon  such  a  contract  as  this.  Leeds  v.  Burrows  (a), 
which  was  cited  at  the  trials  is  distinguishable  from  the 
present  case.  That  was  the  case  of  a  sale  of  goods, 
which  were  to  be  valued  between  an  outgoing  and  an  in- 
coming tenant,  and  when  the  goods  had  been  valued  and 
delivered  to  the  incoming  tenant,  it  was  properly  held  thai 
indebitatus  assumpsit  would  lie  for  goods  sold  and  delivered ; 
because  then  the  special  agreement  was  complete  and  the 
case  came  within  the  rule  of  law  there  laid  down,  namely, 
that  when  the  terms  of  the  special  agreement  have  been 
performed,  if  the  plaintiff,  having  declared  on  the  special 
agreement,  and  also  on  a  general  indebitatus  assumpsit, 
fail  in  proving  the  special  agreement,  he  may  resort  to  the 
general  count.  But  here  the  terms  of  the  special  agree- 
ment had  not  been  performed,  and  the  nature  of  the  con- 
tract not  having  been  altered  by  the  partial  performance  of 
it,  the  plaintiff  was  bound  to  declare  upon  the  agreement, 
and  to  prove  it  to  the  letter;  and  not  having  done  that,  he 
could  not  resort  to  the  common  counts. 

Bayley,  J. — I  thought  at  the  triaU  and  I  am  of  the 
same  opinion  now,  that  the  plaintiff  was  clearly  at  liberty 
to  resort  to  the  common  counts.  What  is  the  transaction . 
here?  The  plaintiff  delivers  a  horse  to  the  defendant,  for 
which  he  is  to  be  paid  partly  by  another  horse  belonging  to 
the  defendant,  and  partly  by  money.  The  defendant  doe» 
'deliver  his  horse,  but  he  does  not  pay  the  money.  Then 
(a)  12  East,  1. 
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why  should  not  the  plaintiflF  recover  that  money  on  a  com- 
moa  count  as  part  of  the  price  of  a  horse  sold  and  de- 
Kvered  to  the  defendant?  I  confess  that  I  can  see  no 
reason  either  in  law  or  equity  to  the  contrary,  and  I  think 
fSm  present  case  comes  completely  within  the  principle  laid 
down  in  Leeds  ▼.  Burrows. 

The  rest  of  the  Court  concurred. 

Rule  refused,  (a) 

ia)  See  the  judgment  of  Mamfield^  C.  J.  in  Cooke  v.  ^unttone,    1 N. 
R.3d5. 


Bishop  and  others,  Assignees  of  Hornblower,  a  Bank-  ^..^f^^^i 

'  ®  '  9th  November. 

rupt,  V.  Crawshay  and  others. 

I^ROVER  for  a  quantity  of  iron  hoops  and  bars.     Plea,  B.,amanufao- 

not  guilty,  and  issue  thereon.     At  the  trial  before  Park,  J.  J-^^jAire, 

at  the  last  Stafford  Assizes,  the  facts  of  the  case  were  these,  makes  goods 

The  bankrupt  was  an  iron  founder  at  Briarly  Hall,  in  ^.,amerchaDt 

Staffordshire^  and  the  defendants  were  iron  merchants  in  j."  Lonthnyznd 

#  rrw        1  1         ^  1      »  forwards  them 

London.      The  defendants,  on  the  20th  January,   1822,  thither,  having 

sent  an  order  to  the  bankrupt  to  make  the  goods  now  sought  ^^J^^JJ^-lj  ^n 
to  be  recovered,  which  were  made  in  pursuance  of  their  act  of  bank- 
order,  and  having  been  loaded  on  board  of  barges  on  the  8th  f"J^e^e  ship- 
February,  were  landed  at  the  wharfs  of  the  defendants  in  ra«nt,  but 
London,  on  the  25th  JF)s6rii£/ry,  their  value  being  l67/. —  bankruptcy,  B. 
The  bankrupt  committed  an  act  of  bankruptcy  on  the  5th  **'??J?  noon  il. 
February,  and  on  the  following  day  drew  a  bill  upon  the  change,  ex- 
defendants  for  400/.  which  the  latter,  upon  faith  that  their  ^^^i^f  [^e    ' 
order  would  be  executed,  accepted;  and  on  the  15th  Feb-  price  of  tbe 
ruary  the  commission  of  bankrupt  issued.     The  defendants  j^  i^^^g  jg^Q, 
had  frequently  had  dealings  with  the  bankrupt,  and  had  been  ^V' °^  the  act 

accepts.  The  goods  having  got  into  the  possession  of  A.,  and  B.  being  declared  a  bank- 
ropt: — Held,  that  the  property  in  the  goods  never  passed  to  A.;  (hat  his  acceptance  of 
the  bill  was  not  a  payment «  by  a  debtor  of  the  bankrupt''  within  the  meaning  of  the 
1  J.  1.  c.  15.  s.  14.;  and  consequently  that  the  assignees  of  B.  might  maintain  trover 
against  A.  for  the  goods. 


V. 
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in  the  habit  of  accepting:  bills  for  him  previous  to  the  arrival 
of  the  goods  they  had  ordered.  On  the  part  of  the  defend- 
ants it  was  contended  that  the  action  could  not  be  main- 
Crawshay.  tained^  ^his  being  a  case  within. the  14th  section  of  the  1  J. 
I.e.  15.,  which  enacts,  "that  no  debtor  of  the  bankrupt 
shall  be  thereby  endangered  for  the .  payment  of  his  debt, 
truly  and  bon&  fide  to  any  such  bankrupt  before  such  time 
as  he  should  understand  or  know  that  he  was  become  bank- 
rupt.*' The  learned  Judge,  however,  being  of  opinion,  that 
the  case  was  not  within  the  protection  given  by  that  section, 
directed  the  jury  to  find  their  verdict  for  the  plaintiffs,  for 
the  value  of  the  goods,  which  they  did  accordingly. 

fV.  E,  Taunton  now  moved  for  a  new  trial-  This  case 
is  similar  to  the  very  recent  case  of  Cash  v.  Young  {a),  and 
must  be  governed  by  it.  It  was  there  held  that "  goods 
bon%  fide  sold  to  and  paid  for  by  a  customer,  in  the  interval 
between  a  secret  act  of  bankruptcy  by  the  trader,  and  the 
suing  out  of  a  commission,  are  not  recoverable  in  trover  by 
the  assignees,  under  the  1  J.  1.  c.  J5.  ss.  13  and  14.'^  It  is 
hardly  possible  to  find  a  point  of  distinction  between  the 
two  cases,  for  here  the  defendants  accepted  the  bill  in  per- 
fect ignorance  of  the  act  of  bankruptcy,  and  upon  the  faith 
of  the  delivery  of  the  goods ;  and  such  an  acceptance  is  in 
construction  of  law  a  payment.  But  if  there  is  any  doubt 
upon  this  point,  still  the  defendants  are  entitled  to  a  new 
trial,  because  the  learned  Judge  should  at  all  events  have  left 
it  to  the  jury  to  decide,  as  a  question  of  fact  arising  upon 
the  evidence,  whether  the  goods  were  or  were  not  bought 
and  paid  for  bon&  fide,  and  in  the  ordinary  course  of  trade. 

Abbott,  C.  J. — I  am  of  opinion  that  the  direction  of  the 
learned  Judge  in  this  case  was  right,  and  that  there  was  no 
question  of  fact  which  he  could  with  propriety  leave  to  the 
jury.  It  appeared  that  the  defendants  had  for  some  time 
past  been  in  the  habit  of  ordering  goods  of  the  bankrupt, 
(tt)  Ante,  vol.  iii.  652. 
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and  of  accepting  bills  for  him  before  those  goods  were  de-        1824. 
livered.      In  this  particular  transaction  they  had  ordered 


Bishop 


Crawshay. 


goods  of  him  to  the  value  of  167/m  he  drew  upon  them,  v, 

not  for  the  amount  of  those  goodsy  but  for  a  much  larger 
sum:  and  they  accepted  his  bill  within  a  few  days  after  the 
goods  had  been  put  on  board  the  barges,  and  long  before 
they  reached  the  hands  of  the  defendants  in  London.    Then, 
the  only  question  is,  whether  the  acceptance  of  the  bill  by 
the  defendants  under  such  circumstances,  was  the  payment, 
of  a  debt  by  a  debtor,  within  the  meaning  of  the  fourteenth 
section  of  the  statute  of  James.    In  order  to  brmg  a  party 
within  the  protection  of  that  clause,  he  must  be  a  debtor  to 
the  bankrupt  at  the  time  when  he  makes  the  payment;  but 
the  defendants  cannot  be  said  to  have  been  the  debtors  of 
ibis  bankrupt  when  they  accepted  his  bill,  because  the 
goods  were  not  then  delivered,  therefore. they  had  then  con* 
tracted  no  debt.     Cash  v.  Yottng  was,  in  one  respect  at. 
least,  a  very  different  case  from  this.    There  a  doubt  arose 
whether  the  payment  for  the  goods  had  been  made  bon& 
fide  or  for  some  secret  and  unjustifiable  purpose,  and  there- 
fore it  was  properly  left  to  the  jury  as  a  question  of  fact, 
whether  the  goods  had  been  bought  and  paid  for  in  the  fair 
and  ordinary  course  of  business.    The  jury  found  that  fact 
in  favour  of  the  defendant,  and  then  the  question  of  law 
arose,  whether  upon  the  true  construction  of  the  statute, 
assuming  the  money  to  have  been  paid  bon^  fide,  the  words 
**  debtor  of  the  bankrupt'*  could  apply  to  a  person  who 
became  a  debtor  after  a  secret  act  of  bankruptcy  com- 
mitted:   and  certainly  the  inconvenience  and  hijustice  of 
holding  the  contrary  were  there  very  forcibly  pointed  out  in 
argument.     If  the  assignees  could  have  recovered,  in  that, 
case  no  individual  would  be  safe  in  buying  and  paying  for 
goods,  even  in  a  retail  shop,  any  where  beyoqd  the  limits  of 
the  City  of  London;  the  defendant  there  could  not  have  re-k 
covered  the  money  from  the  bankrupt^  and  therefore  wpuld 
have  been  *'  endangered"  without  any  fault  of  his  own:  and 
the  assignees  would  have  recovered  the  amount  twice  over, 
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once  IB  moDey  and  CNlce  m  goods.  Bui  here  the  defcndaHls 
were  Hot  *'  debtor^  of  the  bsnknipt"  at  the  time  when  they 
accepted  the  bill;  the  banknipt  had  at  that  moment  ao 
claim  upon  tbem,  alid  if  he  had  not  become  bankrupt,  he 
could  not  have  sued  them  upon  the  bill  as  for  any  demand 
of  his  then  in  existence.  Thetefore,  as  the  defendants  were 
not  debtors  of  the  bankrupt  when  they  accepted  the  biU^ 
and  as  the  bill  was  not  accepted  in  the  way  of  payment  for 
these  particulnr  goods,  bnt  generally  for  the  convenience  of 
the  bankrupt ;  I  am  clearly  of  opinion,  that  diis  is  not  a 
case  within  the  protection  of  the  statute,  that  there  was  no 
question  of  finct  to  leaite  to  the  jury,  and  that  there  is  no 
gronnd  for  disturbing  the  verdict. 

Baylbt,  J. — If  there  had  been  any  ^roof  in  this  case^ 
either  of  a  general  usage  of  trade,  or  of  a  specific  agreement 
between  the  parties,  by  which  the  defendants  were  bound 
to  make  advances  upon  the  goods  previous  to  their  de- 
livery; then  perhaps  it  might  be  considered  that  they  had 
ac<piired  a  property  in  the  goods  from  the  moment  when 
they  accepted  the  bill,  and  then  the  case  of  Woods  v.  Ru^ 
sell  {a)  might  apply  to  the  present.  There  the  bankrupt,  a 
ship-builder^  agreed  to  build  and  equip  a  vessel  for  the  de- 
fendant, and  the  latter  agreed  to  pay  for  her  by  four  instal- 
ments, at  different  dates,  during  the  progress  of  the  work# 
Three  were  paid,  but  before  the  fourth  was  due  or  the  ship 
wad  launched,  the  builder  became  bankrupt,  and  in  an  ac-» 
tion  of  trover  by  the  assignees  for  the  value  of  the  ship,  the 
Court  held  that  as  between  the  bankrupt  and  the  purchaser 
there  was. such  a  transfer  to,  and  general  ownership  in  the 
latter,  as  to  exclude  the  operation  of  the  £1  J.  1 .  c.  19.  s.  16., 
and  bar  the  action.  But  here  there  is  neither  proof  of  any 
usage  of  trade,  nor  of  any  agreement  between  the  parties, 
consequently  the  property  in  the  goods  remained  m  the 
bankrupt  when  he  committed  the  act  of  bankruptcy,  and  then 
passed  from  him  to  his  assignees.  The  acceptance  of  the 
(a)  Ante,  vol.  i.  d67. 
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bill  of  exchange  may  have  been  equivalent  to  paying  for  the        1824* 
goods^  but  still  the  case  does  not  fall  within  the  statute,  be« 
cause  the  defendants  clearly  were  not  the  debtcM's  of  the 
bankrupt,  at  the  time  vi^hen  they  so  accepted  the  bill* 

HoLROYD,  J. — I  am  of  opinion  that  the  property  in  these 
g6ods  passed  to  the  assignees  by  the  act  of  bankruptcy,  and 
that  they  cannot  be  considered  as  having  been  paid  for 
them  by  the  defendants'  acceptance  of  the  bankrupt's  bill. 
The  bill  was  not  drawn  specifically  for  (he  price  of  the 
goods;  and  though  it  was  undoubtedly  accepted  upon  the 
faith  of  the  future  delivery  of  the  goods,  still  so  long  as  the 
order  was  in  course  of  execution  only,  and  dot  actually  ex- 
ecuted, the  property  in  the  goods  did  not  pass  to  the  defiend* 
ants.  Iti  Woods  v.  Russell  there  was  an  express  agreement 
that  the  money  should  be  paid  by  instalments  from  time  to 
time  while  the  vessel  was  in  progress  of  making,  and  the 
payments  were  specifically  appropriated  to  that  particular 
object.  Here  the  goods  were  completed,  but  the  money 
advanced  was  not  appropriated  to  them,  therefore  the  de- 
fendants could  not  have  recovered  them  in  an  action  of 
trover,  if  they  had  been  delivered  to  any  other  person. 
Then  was  this  a  payment  within  the  14th  section  of  the 
statute?  I  think  clearly  not.  There  was  no  debt  due  from 
the  defendants  to  the  bankrupt  when  they  accepted  the  bill; 
it  was  not  even  certain  that  there  ever  Would  be  any  such' 
debt ;  and  there  was  no  appropriation  of  the  acceptance  m 
payment  of  these  particular  goods ;  the  acceptance  therefore 
cannot  be  considered  as  a  payment  made  by  '^  a  debtor  of 
the  bankrupt,"  within  the  meaning  of  the  statute. 

LiTTLEDALE,  J.  Concurred: 

Rule  refused. 
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Tuesday,      Be  NT  ALL  and  others.  Assign  As  of  Baker  and  Fabnlet, 


9/ A  November. 


Bankrupts,  and  Dyer,  v.  Burn. 


Where  goods  iHIS  Was  an  action  of  assumpsit  for  goods  bargained  and 

\tL\ueoAoL  *^^^i  *°^  goods  sold  and  delivered  by  the  plaintiff  Di/er  and 

lying  in  the  the,  bankrupts  before  their  bankruptcy,  and  was  brought  to 

were  sold  recover  .13/.  14s.,  the  value  of  a  hogshead  of  Sicilian  wine, 

without  any      g^j^  ^^  ^y^^  defendant  by  the  bankrupts,  who  resided  in  Lon^ 

written  con-  "^  ,  '^    ' 

tract,  and  a      d^n,  and  who  were  co-partners  >with  the  plaintiff  Dyer,  who 

JwelTS  A?'  ^««*^®^  in  Sici/if.    At  the  trial  before  ^4i6o«,  C.  J.  at  the 

buyer,  it  was    London  Adjourned  Sittings  after  last  term,  the  facts  were 

buyeVsaccept-  these.    On  the  15th  February,  1822,  the  bankrupts,  in  the 

ance  of  the      mune  of  the  firm,  sold  the  defendant  a  hogshead  of  Sicilian 

delivery  order  . 

was  not  an       wine,  which  was  then  housed  in  the  London  Docks,  at  the 

anwTonbe''^  P"*^®  of  13/<  I4s.;  and  at  the  same  time  gave  the  defendant 
goods,  so  as  to  an  invoice  and  a  delivery  order,  signed  by  the  firm,  but  no 
out^of  Sic*^^  written  contract  was  made  between  the  parties.  On  the 
statute  of  5th  June  they  applied  to  the  defendant  for  payment,  who 
said,  that  he  had  lost  the  delivery  order;  that  he  had  not 
been  permitted  to  taste  the  wine,  nor  had  it  been  transferred 
to  him  within  the  proper  period;  and  that  he  had  in  conse- 
quence been  deprived  of  the  opportunity  of  reselling  the 
wine,  and  therefore  should  decline  paying  for  it.  It  was 
proved  to  be  the  custom  of  the  trade  to  give  a  delivery  order 
whenever  it  is  intended  by  the  buyer  immediately  to  remove 
the  wine,  and  that  upon  production  of  the  delivery  order  at 
the  London  Docks,  and  payment  of  the  duty,  which  the  seller 
always  deducts  from  the  price,  the  buyer  may  at  any  time 
obtain  possession  of  the  wine.  It  was  objected  on  the  part 
of  the  defendant,  that  his  acceptance  of  the  delivery  order 
was  not  an  actual  acceptance  of  the  wine,  such  as  is  required 
by  the  statute  of  frauds,  and  consequently  that  there  having 
been  nO  written  contract  of  sale,  the  action  could  not 
be  maintained;  and  the  Lord  Chief  Justice,  holding  the 
objection  to  be  well  founded,  nonsuited  the  plaintiffs,  witU 
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liberty  to  them  to  move  to  enter  a  verdict  in  their  favour 
for  13/.  145. 

Barnewall  now  moved  accordingly.  The  acceptance  of 
the  delivery  order  by  the  defendant  was  substantially  ati 
acceptance  of  the  wine  itself,  within  the  meaning  and  re- 
quisites of  the  statute,  because  it  was  in  evidence  that  upon 
producing  the  delivery  order  at  the  London  Docks,  he  might 
the  very  same  hour  have  obtained  possession  of  the  wine. 
This  case  falls  within  the  rule  laid  down  by  Lord  Kenyan 
m  CfiapUn  v.  Rogers  {a),  where  he  said,  "  where  goods  are 
ponderous,  and  incapable  of  being  handed  over  from  one  to 
toother,  there  need  not  be  an  actual  delivery,  but  it  may  be 
done  by  that  which  is  tantamount,  such  as  a  delivery  of  the 
key  of  the  warehouse,  in  which  the  goods  are  lodged,  or  by 
delivery  of  other  indicia  of  property .''  Here  indeed  the 
vendor  had  it  not  in  his  power  to  deliver  to  the  defendant 
the  key  of  the  warehouse  in  which  the  wine  was  lodged, 
because  it  was  lying  in  the  London  Docks,  but  he  did  give 
him  tbat  which  equally  enabled  him  to  acquire  the  posses- 
sion of  the  goods,  and  which  was  equally  an  indicium  of 
property,  namely,  the  delivery  order.  So,  in  an  action  for 
not  delivering  a  quantity  of  rice,  it  appeared  that  the  de- 
fendant had  informed  the  plaintiff  that  he  had  a  quantity  of 
rice  to  sell ;  there  was  no  evidence  to  prove  any  contract 
made,  but  the  plaintiff  produced  an  order  on  Bennett  znd  Co. 
to  deliver  to  him  ^0  barrels  of  rice,  which  was  signed  by 
the  defendant,  and  a  witness  proved  that  defendant  had  told 
him  that  he  had  sold  20  barrels  of  rice  to  the  plaintiff  at  I7s, 
per  cwt.  The  plaintiff  then  proved  the  delivery  of  the  order 
for  the  rice  to  the  warehouseman  of  Bennett  and  Co.  I1ie 
rice  not  having  been  taken  away  immediately^  the  defendant 
afterwards  countermanded  the  delivery,  in  consequence  of 
which  Bennett  and  Co.  refused  to  deliver  the  rice  to  th^ 
plaintiff,  who  sent  for  it  some  days  after  the  order  had  been 
countermanded.  Eyre,  C.  J.  .was  of  opinion  that  the  order 
(a)  1  East,  194. 
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for  the  delivery^  directed  to  the  peraous  in  whose  possession 
the  rice  was,  amounted  to  a  delivery,  so  as  to  take  the  case 
out  of  the  statute;  Searle  v.  Keeves(a).  Both  these  cases 
seem  to  be  in  point  with  the  present.  It  may  be  argued 
that  as  the  Jjondon  Dock  Company  were  the  agents  of  the 
seller,  the  goods  in  their  possession  must  continue  his  pro- 
perty, until  they  consented  to  become  the  agents  of  the 
Jiiuyer;  and  that  they  might  refuse  to  shift  their  agency: 
9nd  in  the  case  of  an  ordinary  warehouseman  the  argument 
might  be  of  weight.  But  the  London  Dock  Company  are 
certificated  by  the  treasury,  under  the  warehousing  act,  43 
G*  3.  Cf  132.,  which  confers  upon  them  the  exclusive  privi- 
lege of  bousing  wiues  until  the  duties  upon  them  are  paid ; 
consequently  they  are  bound  to  receive  the  goods  in  the 
first  instance,  to  transfer  them  from  hand  to  hand  when  re- 
quired, and  to  be  the  agents  of  the  person  to  whom  the 
goods  belong  for  the  time  being.  That  has  been  decided 
in  Alluutt  V.  In^li$  (h).  Upon  these  grounds  it  is  submitted 
tbftt  the  Court  will  at  least  grant  a  rule  to  shew  cause. 

A.9B0TT>  C.  J.'^-It  appeared  upon  the  evidence  that  the 
defendant  bad  not  been  allowed  access  to  the  wine,  even 
for  the  puipose  of  tasting  it«  but  if  he  had;  he  certainly  never 
had  the  opportunity  pf  obtaining  the  absolute  possession  of 
it.  He  never  could  have  ''  actually  accepted"  the  wine, 
'^  or  a  part  thereof,"  until  the  London  Dock  Company  had 
accepted  the  seller's  delivery  order,  and  by  90  doing  con- 
sented to  become  the  agents  of  the  defendant  as  the  buyer* 
They  held  it  in  the  first  instance  as  the  seller's  agent39  ^>>4 
the  property  could  not  be  changed,  while  they  continued  so 
to  hold  it.  They  may  be  bound  by  law  to  transfer  their 
agency,  when  r^uired,  from  the  seller  to  the  buyer  pf  0oods 
in  their  custody,  and  they  may  be  liable  to  an  action  for 
refusing  so  to  dp;  but  if  tbey  did  in  this  cuse  improperly 
refuse  to  transf^er  the  goods,  it  follows  that  there  could  not 

(«)  3  Bip.  S98.    Mw.  N.  P.  fn,  3d.  edit  S.  C. 
(k)  19  East,  537. 
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lie  an  actual  acceptance  of  them  by  tbe  buyer  until  be  pb-       13^4. 
tained  tbe  actual  possession  of  tbem,  wbicb  be  n^er  dicL      ^'^'v-v' 
It  has  been  said  that  th^  delivery  order  in  this  case  was  a     ^"^^^^ 
9inbpl  of  property,  puid  constituted  m  actual  4elivef7  of       Bu»r. 
the  goods,  like  the  key  of  a  warebouse,  as  put  by  l^ord  M.w 
j/Qn ;  h^%,  as  it  appeprs  to  me,  tbey  are  mainly  dJITerent ;  for 
the  key  at  opce  ^ivea  the  bolder  tbe  actiial  acce9ii  to  and 
possession  of  the  goods,  whereas  the  delivery  order  wais 
wholly  useless,  until  it  was  accepted  by  persons  who  might 
by  poaaibiUty  refuse  to  aceept  it*    I  am,  therefore,  of  opinion 
that  tbe  nonauit  in  this  case  was  righf. 

HoLiipTxi(a)and  Littleoai^e,  J^,  concuned. 

Rule  refused. 

(a)  Ba^le^j  J.  was  abtenc. 


Ford  v.  Primrose.  Tueiday, 

n  9th  November, 

OLANQEfi.    Th^  decbmtion  dleged  that  the  defendant.  The  words,  <<I 

intendug  it  to  be  beli^e4  thai  tbe  plaintiff  had  bcm  guflty  of  think  the  pre- 
,  II-  II-  ^j-       "ent  business 

fliQider  or  aaanshiughter,  m  a  colloquiuQi  of  a«o  concerouig  ought  to  have 

the  6mk  of  plaintiff's  wifis,  «sed  these  words;—"  I  think  Jju^J^forfi 

the  pneaent  bnsiness  ought  to  have  the  most  ri^d  inquiry,  (the  plaintiff ) 

for  he  (meaning  the  plaintiff)  murdered  his  first  wife,  that  first  wife;  that 

is,  he  administered,  improperly,  medicines  to  her  for  a  cer-  >>>  he  adminis- 
,  .  ,  .  ,  ,  ^  ,         1      t   f«     ^     icred,  impro- 

lau  complaint,  which  was  tbe  cause  of  her  deads.  On  perly,  medi- 
not  guilty,  the  jury,  at  the  last  Assizes  for  the  county  of  ?°"  ^®  ^^J^ 
Svjfolk,  before  Guzelee,  J.,  found  a  verdict  for  the  plaintiff,  complaint, 

death,"  are  ap- 
Siorki  now  moved  to  arrest  the  judgment,  for  that  these  if^donbtfiir 

words,  taken  together,  wer§  not  actionable,  inasmuch  as  ^he  doubt  is 
*        I.  '  .  ..,,,.  r^      cured  by  the 

fney  did  not  import  any  cnme  pumshable  by  law.    The  verdict. 
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word,  '*  murdered,**  is  fully  exfdained  by  what  follows,  whfdi 
shews  that  the  death  was  caused  by  the  administration  of 
improper  medicines  for  a  certain  complaint/  whereof  the 
woman  died.  Now,  if  medicines  were  improperly  adminis- 
tered, either  from  actident  or  ignorance,  and  death  ensued, 
it  would  be  neither  murder  nor  manslaughter.  The  words 
declared  upon,  therefore,  do  not  import  any  offence  in  law, 
and  consequently  are  not  actionable. 

Abbott,  C.  J. — ^Admitting  it  to  be  doubtful  whether 
these  words  import  the  charge  of  a  crime  upon  the  plaintiff, 
that  doubt  has  been  removed  by  the  verdict;  for  the  decla- 
ration alleges  that  the  defendant  uttered  these  words  with 
an  intention  to  cause  it  to  be  believed  that  the  plaintiff  was 
guilty  of  murder  or  manslaughter,  and  if  the  jury  were  of 
opinion  that  they  were  uttered  with  that  intention,  we  cannot 
say  that  the  plaintiff,  is  not  entitled  to  a  verdict.  But  I  can- 
not say  that  these  words  may  not,  in  reasonable  construction, 
import  a  charge  of  murder  or  manslaughter,  especially  after 
the  finding  of  the  jury. 

Baylet,  J. — I  take  it  that  if  a  man,  by  the  improper  ad- 
ministration of  medicines  to  another,  cause  his  death,  that 
would  be  manslaughter.  And  if  he  administers  medicines 
widi  an  intent  to  produce  death,  it  virould  be  murder.  I 
think  the  words  declared  upon,  import,  at  least,  a  charge  of 
manslaughter. 

HoLROYD,  J.  and  Littledale,  J.  were  of  the  same 
opmion. 

Rule  refused  (tt)w 

(a)  Vide  Thompton  v.  Bernard^  1  Camp.  48,  and  Minort  v.  Leejord^ 
Cro.Jac.  114. 
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1.824. 

Cadman  v.  Lubbock.  Tuesday, 

Assumpsit  for  goods  soU  and  delivered^  to  which  the  ^  tg„jer  of' 

defendant  pleaded,  first,  non  assumpsit,  and  second,  a  tender  21.  to  pay 

of  a  sum  of  i/.  13j.,  on  which  issue  was  joined.    At  the  last  g^^  (f  ti,^ 

£isex  Assizes,  before  GraAam,  B.  it  was  proved  that  the  plaintiff  ob- 

jects  to  receive 
defendant,  before  action  brought,  tendered  2/.  to  the  plain-  jtonljbecaoae 

tiff,  and  demanded  the  change.    The  plaintiflF  refused  to  ^^•,®°'^^*** 

take  the  money,  saying  that  more  than  l/.  135.  was  due  to  sum,  and  not 

him.    Upon  this  evidence  the  learned  Judge  directed  aver-  S^^^*  fJ|^,"no 

diet  for  the  defendant,  holdmg  that  the  plea  of  tender  was  change. 

sufficiently  proved. 

Knox  now  moved  for  a  new  trial,  contending  that  a  tender 
of  2/.  in  payment  of  1/.  13«.  could  not  support  the  defend- 
ant's plea,  for  that  he  ought  to  have  tendered  the  exact  sum. 
The  plaintiff  was  not  bound  to  give  change  when  a  larger 
sum  was  offered.  He  cited  Thomas  v.  Evam  (a\  Botterbee 
V.  Davis  (fi),  Robinson  v.  Cooke  (c),  and  Brady  v:  Jones  (d). 

Abbott,  C.  J. — ^I  think,  on  the  authority  of  decided 
cases,  the  direction  of  the  learned  Judge  was  perfectly  right, 
and  that  this  was  a  good  t^der.  Here  the  money  was  pro* 
daced,  and  although  it  amounted  to  more  than  was  intended 
to  be  paid,  yet  the  plaintiff  ^oes  not  make  any  objection  on 
that  ground,  nor  does  he  say  '^  I  cannot  give. you  change — 
You  must  produce  roe  1/.  13s.;"  but  he  puts  his  refusal  to 
take  the  money  upon^  perfectly  different  ground,  namely, 
that. the  sum  be  claimed  was  more  than  1/.  IBs. 

Bayley,  J. — ^This  is  not  like  a  case  where  the  party  does 
not  produce  any  money  at  all ;  but  the  objection  here  is,  as 
to  the  quantum  of  money  tendered.     In  Black  v.  Smith  (e) 

(a)  10  Eas^  101.  (6)  3  Camp.  70. 

.  (c)  6.Taunt  136.  (<0  Ante,  vol.  ii.  305. 

(c)  Peake,  N.  P.  C.  ^.  Vide  Douglas  v.  Patrick,  3  T.  R.  683 ; 
Wrigktv,  Retold,  b^;  Cole  v.  Biake,VeBk^N,F.C.  179;  Spyh^y. 
Bide,  1  Camp.  181;  Wtti^s  case,  5  Rep.  115,  a.;  Astley  ▼.  R^nolds, 
Stra.  916 ;  Muffatt  v.  Potions,  1  Marsh,  55. 

VOL.  V.  V 
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Lord  Kenyon  said,  ^*  I  take  it  to  be  clear  beyond  a  doubt 
that  if  the  debtor  tenders  a  larger  sum  of  money  than  is  due, 
and  asks  change,  this  will  be  a  good  tender  if  the  creditor 
does  not  object  to  it  on  that  account,  but  only  demands  a 
larger  sum."  In  that  case  there  was  evidence  that  the  party 
had  the  money  ready.  So  here,  the  money  was  produced, 
and  the  plaintiff  dqes  not  object  that  he  has  no  change,  but 
he  puts  his  refusal  to  take  the  money  upon  a  totally  different 
I  think  this  was  a  good  tender. 


HoLUOYD,  J.  and  Littledalb,  J.  were  of  the  same 
opinion. 

Rule  refused. 


Wednaday^ 
Natfember  10. 

A  receipt  is 
not  an  estop- 
pel; it  is  only 
primll  facie 
evidence  that 
the  money  has 
been  paid|and 
IS  open  to  ex« 
planation. 
Therefore 
where,  in  as- 
sumpsit by 
two  co-trof- 
teeS|  for  money 
liad  and  re- 
ceived to  their 
l^e,  the  defen- 
dant produced 
the  receipt  of 
one  of  them  for 
the  money: — 
Held,  that  the 
plaintiflBi  frere 
not  estopped 
from  givmg 
evidence  to 
shew  that  the 
nooey  had  not 
been  paid,  and 
that  the  re- 
ceipt had  been 
obtaiaed  by 
fraud. 


Skaifb  and  Caris  v.  Jackson. 

Assumpsit  tor  money  had  and  received.  Plea,  non 
as^npai^and  iaaue  thereon.  At  the  trial  before  BayUy^  J. . 
at  the  last  Assizes  for  Yorkshire,  the  case  was  this : — ^The 
plaYtttiffs  were  co^^rastees,  and  the  defendant  had  received, 
od  their  account,  a  snaif^f  money  belonging  to  them  in  that 
character.  In  answer  to  the  action  the  defendant  produced 
a  receipt  for  the  money,  signed  by  ffae  plaintiff,  Ceru,  wdf  • 
The  plaintiffs,  m  reply,  proposed  to  shew  that  the  giving  ^of 
that  receipt  was  ft  fraudulent  transaction,  and  that  the  money 
bad,  in  fact,  never  reached  their  hands.  This  was  objeotod 
to  on  the  part  of  Ae  defetidant,  and  it  wfts  conlMded  that 
the  receipt  of -one  of  the  plaintifia  was  conclnsive  upon  both, 
and  estopped  diem  from  disputing  its  validity.  The  learned 
Judge  overruled  the  objection,  and  admitted  the  evidence, 
and  the  plaintiffs  obtained  a  verdict  on  the  merits,  die  de- 
fendant having  leave  to  move  to  enter  a  nonsuit. 

.  Bro^gham  now  moved  accordingly.  The  evidence  ob- 
jected  tb  at  the  itr ial  ought  not  to  have  been  received*  if 
there  was  real  gKOUnd  for  sayii^  that  the  receipt  was  fie- 
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tidouf,  or  firaudulently  obtained^  that  might  have  ju8ti6ed       1824. 
the  plaintiffs  in  applying  to  the  equitable  jurisdiction  of  the 


Skaife 


Jacksok. 


Court,  before  the  trial|  to  prevent  the  receipt  being  set  up  ^  v, 
as  a  defence ;  bufr  at  the  trial  it  was  not  competent  for  the 
plaintiffs  to  produce  evidence  of  fraud  in  answer  to  their 
own  receipt.  There  can  be  no  doubt  that  if  Caris  had  sued 
alpoe,  tbe  receipt  would  have  been  a  complete  defence  to 
the  afctiop,  because  a. party  cannot  set  up  his  own  frau4  in 
favour  of  himself;  Jlner  v.  George  (a):  and  in  the  subse- 
quent case  of  Henderson  v.  Wild  (fi),  it  seems  to  have  been 
held  that  a  receipt  by  one  of  two  co-plaintiffs  was  binding 
upon  both^  where  both  were  jointly  interested  in  the  trans- 
action to  which  the  ^receipt  had  reference. 

Abbott,  C.  J. — I  think  we  ought  not  to  grant  any  rule 
in  this  case.  The  receipt  was  not  a  discharge  of  the  action, 
nor  could  it  have  been  pleaded  in  bar ;  but  a  release  stands 
npon  different  grounds,  and  even  where  it  is  fraudulent,  can 
be  avoided  only  by  an  application  to  the  equitable  jurisdic- 
tion of  the  Court.  A  receipt  is  open  to  explanation  :  it  is 
not  an  estoppel ;  it  is  no  more  than  prirn^  facie  evidence 
that  the  money  expressed  upon  the  ftce  of  it  has  been  paid. 
It  has  been  argued  that  a  party  cannot  set  up  his  own  fraud ; 
but  it  should  be  remembered  that  the  maxim  of  law,  ^'  nemo 
aUegans  turpitudinem  suam  audiendus  est,*'  is  much  more 
peculiarly  applicable  to  the  defendant. than  to  the  plaintiffs 
in  this  case.  Admitting  the  fraud,  it  would  be  extremely 
unjust  to  allow  the  misconduct  of  one  of  two  plaintiffs,  who 
are  necessarily  joined  in  the  suit,  to  prejudice  the  honest 
daim  of  the  other.  It  is  not  denied  that  the  money  was  in 
fact  never  paid  over,  and  therefore  we  should  not  be  justified 
in  suffering  such  a  receipt  to  operate  as  a  defence  to  this 
action. 

LiTTLBDALE,  J.  (c). — ^I  entirely  agree  with  my  Lord 

(a)  1  Gamp.  898.  (6)  9  Id.  561. 

(t)  Hfflrojfdy  J.  was  in  the  Bail  Court. 
V2 
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Chief  Justice.  The  receipt  was  clearly  not  an  estoppel,  l)ut 
was  open  to  proof  of  the  circXimstances  under  which  it  was 
obtained :  it  was,  in  effect,  no  more  than  a  verbal  acknow- 
ledgment of  payment.  But,  in  addition  to  the  arguoiekit 
that  the  receipt  was  an  estoppel,  it  has  been  argued  that  it 
was  given  for  the  purpose  of  defrauding  the  cestui  que  trust, 
and  it  is  said,  '^  in  pari  delicto  potior  est  conditio  possiden- 
tis." But  the  argument  fails,  because  these  plaintiffs  were 
not  in  pari  delicto;  one  of  them  was  not  in  delicto  at  all, 
•and  against  his  interests  therefore,  at  all  events,  the  defendant 
cannot  be  permitted  to  set  up  his  own  fraud.  If  Caris  had 
sued  alone,  and  the  fraud  had^  been  brought  home  to  him, 
the  case  would  have  stood  on  a  very  different  footing. 

Rule  refused. 


Thundayf  Sykes  V.  Sykes  and  another. 

November  11.  .-^ 

Where  plaiD-  DECLARATION  in  case,  for  infringing  a  patent,  stated, 
^aod8**^^ik«'  that  plaintiff  before  and  at  the  time,  &c.  carried  on  business 
Patent.''^  to  as  a  shot-belt  and  powder-flask  manufacturer,  and  made  and 
were  bis  own^  ®^'^  ^^^  profit  great  numbers  of  shot-belts  and  powder-flasks, 
maoufacture;  which  he  was  used  and  accustomed  to  mark  with  the  words 
copied  the  "  Sykes.  Patent.",  to  shew  that  the  same  were  manufactured 
mark  on  hU  y^y  plaintiff,  and  to  distinguish  them  firom  similar  articles 
that  th^  were  manufactured  by  others ;  that  plaintiff  enjoyed  great  repu- 
nlfrraSlre'and  ^^^^^  ^^^  ^^^  public  and  others,  by  means  of  the  excel- 
8oId  the  goods  lence  of  the  said  shot-belts  and  powder-flasks,  and  made 
and^for  plain^  ST^^^  gams  by  the  sale  thereof,  but  that  defendants,  knowmg, 
tiflfs  manufao-  g^c.  and  contriving,  &c.  wrongfully,  knowingly,  and  fraudu- 
that  case    '     lently,  against  the  will  and  without  the  license  of  plaintiff, 

would  he  for  made  great  numbers  of  shot-belts  and  powder-flasks,  and 
the  miury,  °  r  ^ 

though  plaintiff  and  defendants  were  both  named  **  Sykes/'  and  neither  of  them  in  fact 
had  a  valid  patent.  The  declaration  alleged,  that  defendants  sold  the  goods  as  and  for 
goods  manufactured  by  plaintiff;  the  evidence  was,  that  the  persons  to  whom  defendant 
sold  them  knew  that  they  were  not  manufactured  by  plaintiff,  but  that  defendants  copied 
plaintiff's  mark,  and  sold  the  goods  so  marked,  in  order  that  the  purchasers  might  re-sell 
them  as  and  for  goods  manafactured  by  plaintiff,  and  which  they  did :— Held,  not  a 
fatal  variance. 


MICHAELMAS  TERM,  FIFTH  GEO.  IV. 

marked  or  caused  the  same  to  be'  marked  with  the  words 
**  SyJ^es.  Patent.",  in  imitation  of  the  mark  so  made  by 
plaintiff  in  that  behalf  as  aforesaid,  and  in  order  to  shew 
that  the  same  were  manufactured  by  plaintiff;  and  know- 
*Dg'jj  wrongfully,  and  deceitfully,  sold  for  their  own  lucre 
and  gain  the  said  shot-belts  and  powder-flasks,  so  made  and 
marked  as  aforesaid,  as  And  for  shot-belts  and  powder-flasks 
manufactured  by  plaintiff;  whereby  plaintiff  was  hindered 
from  selling  great  numbers  of  shot-belts  and  powder-flasks, 
and  was  greatly  injured  in  reputation,  the  shot-belts  and 
powder-flasks  so  manufactured  and  sold  by  defendants,  be- 
ing greatly  inferipr  to  those  manufactured  by  plaintiff,  &c. 
Plea,  not  guilty,  and  issue  thereon.  At  the  trial  before 
Bayley,  J.  at  the  last  York  Assizes,  the  facts  proved  in  evi- 
dence were  these : — ^The  father  of  the  plaintiff  had  some 
years. ago  obtained  a  patent  for  the  manufactui^  of  shot- 
belts  and  powder-flasks,  but  upon  an  action  brought  by  him 
for  the  infringement  of  that  patent,  it  was  held  to  be  invalid 
in  consequence  of  an  inaccuracy  in  the  specification.  The 
patentee,  however,,and  after  him  the  plaintiff,  continued  to 
mark  their  articles,  as  before,  with  the  words  ^^  Sykes.  Pa- 
tent.", for  the  purpose  of  pointing  them  out  as  being  of 
th^ir  ovni  manufacture.  A  short  time  ago  the  defendants 
set:  up  in  the  same  line  of  business,  making  articles  of  the 
same  sort,  but.  of  an  inferior  quality  and  price,  which  they 
sold  to  retail  dealers,  having.first.  marked  them  with  a  stamp 
which  was  a  facsimile  of  the  mark  used  by  the  plaintiff. 
This  was  done  in  order  that  the  retail  dealers  might  sell  the 
articles  again,  which  they  actually  did,  as  and  for  goods 
manufactured  by  the  plaintiff,  though  they  themselves,  and 
the  persons  who  so  purchased  of  them,  knew  that  the  goods 
were  in  fact  made  by  the  defendants.  In  consequence  of 
this  proceedmg  the  plaintiff's  business  had  considerably 
liEdlen  off.  For  the  defendants  two  objections  were  taken : 
first,  that  as  one.  of  the  defendants  was  named  Sjfkes,  he 
had  a. right  to  stamp  his  own  name  upon  his  own  goods, 
and  had  an  equal  right  with  the  plaintiff  to  add  the  word 
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**  Patent"  after  his  name,  neither  of  diem  in  feet  having  any 
valid  patent :  and  second,  that  there  was  a  fatal  Variance 
between  the  declaration  and  the  evidence,  tfi6  ferjoder  alleging 
that  the  defendants  sold  the  articles  as  and  for  articles  ma- 
nufactured by  the  plaintiflf,  and  the  latter  shewing  that  the 
persons  to  whom  they  sold  them  well  knew  that  they  were 
inanufiictured  by  the  defendants.  The  learned  Judge  over- 
ruled both  objections ; — the  first,  because  the  defendanto 
had  no  right  to  mark  their  goods  as  and  for  goods  manuftM:- 
tured  by  the  plaintiff,  whiich  the  declaration  alleged,  and  the 
evidence  proved  them  to  have  done ;  and  the  second,  be- 
cause it  was,  in  his  opinion,  a  question  to  be  left  to  the  joiy, 
whether  the  defendants  had  used  the  mark  for  the  purpose 
of  representing  their  goods  as  the  manufacture  of  the  plam- 
tiff.  The  case,  therefore,  went  to  the  jury  upon  the  whole 
of  the  fa^s,  and  they  foiind  a  verdict  for  the  plaintiff. 

TBrougham  now  moved  for  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  had,  and  relied  upon  the  second  ^ol>- 
jection  taken  at  nisi  prius.  The  allegation  upon  the  recioird 
was,  that  the  defendants  sold  the  goods  as  and  for  goods 
ienanufactured  by  the  plaintiff;  but  the  evidence  was  Mrtl 
the  persons  to  whom  they  sold,  knew  the  goods  to  be  ma- 
nufactured by  the  defendants.  That  was  a  clear  and  fattsA 
variance.  The  allegation  should  have  been  that  the  defend- 
ants sold  the  goods  to  J.^  jB.  and  C,  in  order  that  they 
might  re-sell  them  as  and  for  goods  manufactured  by  the 
plaintiff,  and  then,  perhaps,  the  declaration  might  have  been 
supported  by  the  fact. 

Abbott,  C.  J. — I  think  the  averment  in  thiB  deduratiMy 
to  which  the  present  otgection  is  taken,  was  tabstanttdly 
proved  by  the  facts  in  the  case.  It  is  perfectly  dear  thai 
the  defendants  stamped  the  artideis  of  tfieir  own  manofiic* 
ture  with  the  maA  ^  Sykes.  Pat^t/'  for  the  purpose  of 
repl^senting  them  as  the  inantrfhcfure  of  fhe  plaintiff^  and 
though  they  did  not  in  their  own  persons  sell  the  gooda  aa 
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nod  for  goods  maniiActuFed  by  the  plaintiff,  etill  they  did  19M. 
«dl  them  to  third  perftooa  in  order  tb«t  tbey  might  r^9i^ll  *^^''^' 
tbem^as  good«  manufactured  by  the  plaintiff,  and  tho99  third  «. 

persons  did  in  fact  so  re-sell  them»  '  Ip  my  opinion  that  wan       fa^"^ 
in  sabstance  and  effect  a  selling  by  the  defendants  of  their 
#wn  goods  as  and  for  goods  made  by  \b»  plaintiffi  and  .tbere- 
kne  that  the  declaration  was  supported  by  the  evidence,  aad 
the  verdict  ouglit  not  to  be  disturbed. 


The  rest  of  the  Court  ooncurred. 


Rule  refused. 


DrpQV  V.  WpOP.  Friday, 

.^^  November  19. 

JUECLARAHON  in  trespass,  for  breaking  and  entering  Trespass  for 
plaintiff's  dwening4iOtt8e,and  seitbg  and  carrying  away  hk  breaking  and 
goods.     Plea,  as  to  the  breaking  and  entering  the  dwelling-  tiflP's  dwelling- 
tottse,  tbiU  onr  lord  the  now  king,  before,  &c.  was,  and  stM  Jj^jJJJJf' ""^ 
IS,  seised  in  right  of  his  duchy  of  Lancaster,  of  the  liberty  carrying  away 
tad  franchise  of  the  hononr  of  Potitefract,  in  Ae  coun^  of  pj*^  *  justifi- 

Ybr*,  with  the  appurtenances;  and  that  from  time  imme-  cation  under  a 

.  .  ^-,  judgment  re» 

itnorial  nntil  the  time  of  the  passing  of  the  17  Geo.  3.  c.  \6.,  covered  in  a 

a  court  baron  had  been  used  to  be  holden,  in  and  for  the  «>"»  baron, 

and  a  precept 
said  honour,  for  the  suitors  of  the  court,  for  the  recoveiy  of  iuued  thereon. 

debts  md  damages  not  exceeding  forty  sfaillmgs,  arismg  ^^^J.*^"^"; 

within  die  said  honour,  and  after  the  passing  of  that  act,  for  notanymemo- 

tbe  recovery  of  debts  and  damages   not   exceeding  five  proceedings, 

pounds,  arising  within  the  said  honour;  that  defendant  bo-  or  of  the  said 
;  '  ,         .    .  -       ,  -^  ^      supposed 

fore,  occ.  secovered   a  judgment  in  the    said  court  for  judgment,  re- 

U.9$.  llrf.,  and  prosecuted  and  sued  out  upon  the  said  ^j'^J^J^  ^'"* 

judgment,  according  to  the  custom  of  the  said  court,  a  pve-  baron,  in  the 

cept  directed  to  the  chief  bailiff  and  his  deputies,  command-  ^^^^^  ._°^"" 

faig  them  to  levy  the  said  sum  so  awarded,  &c. ;  concluding  Held,  LUtle" 

iAft  ^justification  of  the  breaking  and  entering  the  dwdRing-  ^^^^^  that  the 

house  for  the  purpose  of  levymg  the  goods,  under  the  pre-  '*Pjj^®^^ 

immaterial  issue,  and  was  therefore  bad  on  general  demurrer. 


W<oox>. 
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18S4.       cept.     Replication,  that  there  is  uot  any  memorandum  of 
^^^^      the  proceedings,  or  of  the  said  supposed  j  udgmen t,  remaining 
V,  in  the  sud  court  baron,  in  the  said  plea  mentioned.    GenenJ . 

demurrer,' and  joinder  in  demurren 

ilf tViter,  in  support  of  the  demurrer.  The  (act  put  in . 
issue  by  this  replication  is  immaterial,  and  therefore  fur- 
nishes ground  for  a  general  demurrer.  A  court  baron  is  not 
'  a  court  of  record ;  therefore  a  judgment  obtained  there  can 
be  entitled  to  nO  greater  weight- than  a  foreign  judgment, 
which  it  has^  been  repeatedly  decided  is  not  a  record  : 
Walker  v.  Witter  (a),  Galbraith  v.  Neville  (A).  Suppose 
the  defendant  had  taken  issue  upon  the  replication,  and  had 
brought  into  this  C!ourt  the  memorandum  of  the  proceedings 
in  the  court  baron^  it  could  not  have  been  read;  such  a 
4ocument  would  not  have  been  evidence,  and  the  steward  of 
the  court  baron  must  have  been  called  as  a  witness  to  prove 
the  proceedings.  The  only  mode  by  which  the  proceedings 
ip  a  court  baron  can  be  reviewed,  and  its  judgment  cor- 
rected, is  a  writ  pf  false  judgment ;  and  when  such  a  writ 
issues,  the  proceedings  themselves  are  not  removed  into  the 
court  above,  but  the  writ  is  directed  to  the  steward,  and  he 
certifies  the  proceedings.  The  jury  in  a  court  baron  have 
qo  power  to  act  but  by  custom,  nor  can  the  court  itself  de*:. 
cide  except  by  custom,  for  by  common  right  all  pleas  in 
that,  court  must  be  decided  by  wager  of  law,  2  Inst.  143.; 
and  that  must  be  inferred  to  have  been  the  course  here,  for 
jpo  custom  to  the  contrary  is  allegi^d  or  found.  The  stew- 
ard's memorandum  is  no  evidence  of  itself;  he  may,  for  his 
own  personal  convenience,  take  a  note  of  the  proceedings, 
but  that  does  not  constitute  the  judgment  of  the  court,  nor 
operate  as  an  authentic  record  of  it.  An  issue,  therefore, 
tendered  upon  the  fact  whether  there  is,  or  is  not,  remainmg 
in  the  court  baron  any  such  memorandum  or  note,  is  a  per- 
fectly immaterial  issue,  and  the  replication  tendering  such 
]80Ue  must  consequently  be  held  bad  on  general  demurrer* 
(a)  t  Doug.  1.  (6)  Id.  5. 
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Blackburn,  coDtri.  The  fundamental  question  in  this 
case  is,  ix^hether  a  court  baron  ought,  or  ought  not,  to  keep 
some  memorandum,  in  the  nature  of  a  record,  of  their  pro- 
ceedmgs ;  because  if  it  is  their  duty  so  to  do,  then  this  repli- 
cation tenders  a  material  issue,  and  cannot,  at  least,  be 
questioned  by  a  general  demurrer.  Now  it  does  appear 
essential  that  such  a  memorandum  should  be  kept,  because 
a  writ  of  false  judgment,  being  in  the  nature  of  a  writ  of 
error  from  an  inferior  court,  as  was  resolved  in  Jentlemaifs 
»case  (a),  must  be  perfectly  inoperative,  unless  some  such 
memorandum  could  be  produced;  for,  in  the  absence  of 
.such  a  document,  the  superior  court  would  have  nothing 
by  which  to  guide  their  judgment,  unless  the  judge  and  the 
suitors  in  the  court  below  were  to  appear  before  them  in 
person,  which  would  be  a  most  inconvenient  and  anomalous 
proceeding.  IBayley,  J.  Suppose  the  proceedings  had 
been  removed  after  the  suing  out  of  a  fi.  fa.  upon  the  judg- 
ment, then  the.  replication  would  have  been  true ;  but  the 
replication  does  not  state  that  there  was  no  memorandum 
remainmg  in. the  court  baron  at  the  time  when  the  fi.  fo. 
issued,  but  only  that  there  is  none  remaining  now ;  that  may 
be  true,  and  yet  the  proceedings  may  have  been  removed.] 
The.  statute  17  Geo.  S.  c.  Id.  s.  28.,  provides  that  the  pro- 
ceedings of  this  court  shall  not  be  removed  at  all ;  besides, 
if,  they  bad  been  removed  before  the  fi.  fa.  issued,  the  de- 
fendant should  have  rejoined,  and  taken  issue  upon  the 
replication.  The  objection  here  is  that  the  traverse  is  im- 
material, and  there  are  authorities  shewing  that  such  an 
objection  can  only  be  raised  by  a  special  demurrer :  Hawe 
V.  Planner  (fi),  and  the  cases  tiiere  cited. 

Abbott,  C.  J.— This  replication  is  calculated  to  put  in 
issue  a  fact  so  perfectly  immaterial,  that  even  if  a  verdict 
bad  been  found  for  the  plaintiff  upon  that  issue,  be  could 
not  have  obtained  judgment;  and  therefore  I  am  of  opinion 
|hat  it  is  bad  upon  general  demurrer.  The  .plea  states  that 
(a)  6  Rep.  11.  (h)  1  Sauod.  14>  note  2. 


2>TflOir 
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J  894.  tbere  has  existed,  fixmi  time  immemorial,  withm  the  hooour 
of  Pontefracty  a  court  baron,  the  jiuisdiction  of  which  was 
at  first  limited  by  custom  to  sums  not  exceeding  forty  shil- 

^^'^^  lings,  but  was  afterwards,  by  the  17  Geo.  3.  c.  15.  a.  £7o 
extended  to  sums  not  exceeding  five  pounds.  I  cannot^ 
however,  find  that  any  of  the  provisions  of  that  statute  at 
4UI  affect  or  change  the  original  nature  or  constitiition  of  the 
court ;  it  does  not,  at  any  rate,  make  it  a  court  of  record, 
and  therefore  we  must  treat  it,  as  it  is,  as  a  court  not  of 
record.  I  do  not  think  it  necessary  to  the  present  question 
to  aaquire  whether  it  is,  or  is  not,  the  duty  of  the  steward  to 
make  *  memorandum  of  die  proceedings  of  the  court ;  but 
assamii^  that  it  is,  and  that  he  has  neglected  to  performthat 
duty,still  I  cannot  say  diat  the  judgment  of  lite  court  has  been 
rendered  v^iolly  unavailing.  Construing  die  repUcatian  in 
the  very  lai^st  sense  that  its  words  can  bear,  it  asserts  no 
jnore  than  this,  that  there  is  not  now  in  existence,  and  never 
was  Huide,  any  memorandum  of  the  proceedings  or  jtidgment. 
Supposing  that  to  be  stricdy  true,  the  steward  may  be  guihy 
of  a  misdemeanour  in  thus  neglecdng  his  duty,  but  his  neg- 
lect of  duty  cannot  operate  to  deprive  an  innocent  party  of 
the  benefit  of  his  judgment.  The  question  whether  jndg^ 
laent  was  given  for  that  party,  in  such  a  court,  is  a  matter 
of  fact  for  the  <lecision  of  a  jury,  and  the  production  of  the 
^steward's  memorandum  would  only  increase  the  facility  with 
which  he  could  prove  the  affirmation  of  diat  question.  Bot 
on  a  plea  of  judgment  recovered  in  a  oonvt  of  record,  the 
•allegation  is,  that  there  is  not  remainkig  in  At  oourt  bcAow 
the  record  of  any  such  judgment,  importing  therefore  dnt 
no  such  judgment  ever  was  ^iven;  and  there  the  qnes- 
tion,  whether  such  a  judgment  has,  or  has  not,  been  given^ 
is  to  be  decided  by  the  court  above,  upon  inspection  of  the 
Teoord,  and  not  by  a  jury.  But  the  foot  that  a  judgment 
baa  been  given  may  be  proved  by  evidence,  and  by  other 
evidence  than  the  stevirard's  written  meraorandnm;  cause- 
ifiientiy,  this  replication  does  not  go  the  length  of  denying 
that  any  judgment  was  given  in  the  court  baron^  bnt  merely 
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JBserts  Uuit  the  etutence  of  such  judgment  cwniot  be  pr^red 
by  the  memorBBdam  of  the  proceedbgs.  Upon  these 
grounds  I  am  of  opinion  that  the  replication  in  this  case  is 
insufficient,  and  that  the  defendant  is  cntided  to  jndgBwnt 
on  demnrter. 

Bay  LEY,  J«-*X  am  also  oF  opitiion  that  tlub  replication 
«  badt  The  plea  states  that  die  defendant  obtained  jadg- 
SKi^  in  die  court  baft>n,  and  toed  out  executioii  theteoo. 
T1m&  proper  question  arising  upota  that  plea  is,  whether  the 
defendant  did  obtain  such  a  judgment;  md  the  pfannttff 
might  have  denied  that  fact,  and  taken  issue  upon  it;  but 
instead  of  that  he  only  says  diat  there  is  no  memorandum  of 
die  judgment  remainiBg  in  the  court:  he  does  not  even  say 
that  it  was  not  remaining  there  at  the  time  when  idecntiaii 
was  sued  out.  Perhaps  that  may  have  been  properly  greuaid 
of  special  demurrer,  and  of  speeial  demurrer  only,  becauie 
whether  the  memorandum  was  remaining  at  the  time  when 
the  replieati<Hi  was  pleaded,  was  a  perfectly  immateriul  feet 
But  it  eeems  to  me  that  t^  feplicatiott  is  bad  m  substMiee, 
because,  this  not  being  a  court  of  record,  it  does  net  appeair 
that  it  was  ^  duty  of  tfie  sfeWaid  to  mafce^  or  k^p,  taenm>- 
tanda  of  the  proceedings  of  the  court ;  and  eveii  if  tfmt  had 
appeared,  the  only  reisttlt  woutd  be  ditft  t)ie  steward  would 
be  liable  to  punishment  for  neglecting  his  duty ;  not  that 
the  eiutor  of  the  court  should  be  prejudiced  by  his  neglect* 
The  argument  that  the  memorandum  would  be  iieCessi«ry 
for  the  purpose  of  suing  out  a  writ  of  fel^e  judgment  aft 
one  time  produced  some  impression  on  my  mind ;  but, 
fipon  reference  to  tiie  statute,  that  impreiivnon  has  been 
removed,  because  whatever  obligation  may  have  previously 
existed  of  making  such  memorandum,  appears  to  be  removed 
by  the  |nH>viBlons  of  oMt  statute. 

HoLBOTD,  J. — I  think  this  replication  is  bad  in  law, 
and  upon  general  demurrer.   The  allegation  of  the  plea. 


DrsoH 
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1824.  that  the  defendant  obtained  a  judgment  in  the  court  baron, 
puts  in  issue  a  fact  which  was  triable  by  a  jury;  because 
the  fact  is  alleged  without  a  verification,  and  without  a 

Wood.  prout  patet  by  the  memorandum.  The  plaintiff,  in  his 
replication,  does  not  deny  that  fact,  either  in  express  terpis, 
or  by  necessary  implication ;  he  has  therefore  admitted  it. 
The  result  then  is,  that  the  plaintiff  admits  that  a  judgment 
was  obtained,  but  denies  that  there  is  any  existing  meijaor 
randum  of  it  That  cannot  go  to  invalidate  the  judgmeot 
itself,  nor  is  it  an  answer  to  the  plea,  because  it  only  denies 
the  eidstence  of  one  particular  species  of  evidence  of  the 
judgment  having  been  obtained. 

LiTTLE^DALB,  J. — I  am  inclined  to  think  that  the  present 
olgection  could  not  properly  be  raised  except  on  special 
demurrer.  The  plaintiff  might  have  replied  generally  de 
injurill  suft,  though  he  certainly  was  not  bound  to  take  that 
course ;  he  was  at  liberty  to  put  any  particular,  fact  in  issue, 
but  my  doubt  is  whether  he  has  put  any  fiict  properly  in 
issue.  It  seems  to  me  that  the  replication  does  in  substance 
deny  that  any  judgment  (was  obtained.  Undoubtedly  the 
usual  mode  of  proceeding  in  a  court  baron  is  by  wager  of 
law,  but  still  I  think  it  is  the  duty  of  the  steward  to  make 
an  entry  of  the  fact  that  the  defendant  did  come  in  and 
wage  his  law.  If  that  was  his  duty,  then  we  must  intend 
that  he  did  so,  and  then  the  allegation  that  no  such  entry  is 
remaining,  may  fairly.be  construed  as  meaning  that  no  judg- 
ment was  obtained:  On  special  demurrer,  however,  this 
replication  would  clearly  be  bad,  and  therefore  I  am  not 
disposed  to  say  that  the  defendant  is  not,  upon  the  whole, 
entitled  to  judgment. 

Judgment  for  the  defendant. 
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Warne  v.  Bryant.  Friday, 

Assumpsit  by  a  builder  for  work  and  labour,  and  ma-  The  claose  in 
terials  found.     By  an  order  of  nisi  prius  the  cause  and  all  reference  aa- 

matters  in  difference  between  the  parties  were  referred  to  thorising  the 

-      .       -  ^      .  ,  ,  .      arbitrator  to 

an  arbitrator,  (not  a  professional  man,)  with  power  to  him  examine  the 

to  examine  the  parties  to  the  suit  on  oath,  if  he  should  think  I»5^««  ^^  *hc 
*^  .       ,  ,      '       ,  .    suit,  on  oath, 

fit.    The  plaintiff  having  proved  a  prim&  facie  case  by  evi-  if  he  thinks  fit, 

dence  of  measure  and  value,  the  defendant  in  answer  called  ^eMiminc  ^ 

several  witnesses,  who  proved  a  verbal  agreement  between  plaintiff  to  a 

the  plaintiff  and  defendant,  by  which  the  former  agreed  to  j^i^h  no  other 

find  the  materials,  and  do  the  work  at  prime  cost,  with  a  f ^dence  can 

,,  .,l>«  adduced  on 

profit  of  10/.  per  cent  only  upon  the  whole  business  when  the  same  side. 

done.  There  being  no  evidence  to  negative  the  existence 
of  such  an  agreement,  the  plaintiff's  attorney  proposed  to 
call  the  plamtiff  himself,  who  was  alone  cognisant  of  the 
tact.  The  defendant's  attorney  insisted  that' the  plaintiff 
could  not  be  a  witness  to  prove  his  own  case,,  but  the  arbi- 
trator was  of  opinion  that  under  the  clause  in  the  order  of 
nisi  prius  above  mentioned,  he  had  authority  to  examine  the 
plaintiff,  which  he  did  accordingly,  and  ultimately  made  an 
award  in  the  plaintiff's  favour,  exceeding  by  40/.  the  amount 
which  he  would  be  entitled  to  recover  under  the  agreement 
set  up  by  the  defendant. 

Denmau,  C.  S.  now  moved  for  a  rule  nisi  to  set  aside  the 
award,  on  the  ground,  that  the  arbitrator  had  exceeded  his 
authority,  in  examining  the  plaintiff  in  support  of  his  own 
case,  upon  a  point  which  went  to  the  very  gist  of  the  case 
for  the  defendant.  The  power  in  the  order  of  nisi  prius 
authorising  the  arbitrator  to  examine  the  parties,  was  in  the 
common  and  ordinary  form,  but  this  must  be  understood  as 
authorising  the  arbitrator  to  examine,  the  parties,  only 
where  there  is  no  other  evidence  to  enable  him  to  arrive  at 
the  justice  of  the  case.    Here  the  defendant  proved  the 
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agreement  by  indifferent,  witnesses,  and  the  plabtiff  alone 
was  examined  by  way  of  reply,  which  is  contrary  to  all  prin- 
ciple. Undoubtedly  there  is  no  case  to  be  found  in  which 
this  point  has  been  expressly  decided. 

Abbott,  C.  J. — We  think  the  words  of  the  rule  of  re- 
ference are  sufficiently  comprehensive  to  give  the  arbitrator 
power  to  examine  either  of  the  parties,  m  any  stage  of  the 
inquiry,  so  as  to  enable  him  to  arrive  at  a  just  and  satisfactory 
conclusion  upon  th^  matters  in  dispute.  The  object  of 
introducing  such  a  clause  is,  that  the  arbitrator  may  not  be 
fettered  in  his  mquiry,  by  the  same  rules  by  which  the  judge 
and  jury  at  nisi  prius  would  be  bound.  It  is  matter  of  dis- 
cretion with  the  arbitrator  whether  he  will  or  will  not  exa- 
mine the  pardes  themselves,  and  it  is  very  fit  that  such  a 
discretion  should  be  vested  in  such  a  tribunal,  where  the 
object  is  to  come  at  the  real  merits  of  a  case,  without  those 
restraints  which^must  govern  the  proceedings  of  a  Court  of 
Law.  We  should  be  nullifying  the  clause  in  question,  if 
we  were  to  hold  in  defiaqce  of  its  terms,  that  the  plaintiff 
was  not  a  competent  witness  in  support  of  his  own  case; 
and  as  no  authority  is  cited  to  the  contrary,  I  think  we  can- 
not say  that  the  arbitrator  has  exceeded  his  authority. 

Batlby,  J.  and  Holroyd,  J.  {a)  concurred. 

Bule  refused. 

(a)  LUtkdale,  J.  was  absent. 


Rayeb  v.  Cooke. 

Coleridge  on  a  former  d^y  obtained  a  rule  calUpg 
Qp  ihe  plaintiff  to  phew  cf^use  why  the  outlftwry  in  this  c^pe. 


Mcndmff 

In  prooeuof 
outlawry  the 
third  procla- 
matioo  mast 

be  made  ia  the  pariah  m  mhkk  the  defendant  is  dwelling  at  tha  time  the  writ  of  pro- 
clamation issues;  if  made  othemvise  it  is  a  nullity,  but  the  Court  will  only  set  aside 
the  outlawry  on  ihe  terms  of  the  defendant  putting  in  bail  to  pay  the  condemnadom 
money,  unless  it  appears  that  the  process  of  the  Court  has  been  abused,  or  the  pro* 
clamation  has  beep  made  in  a  different  parish  in  order  to  prevent  the  defendant  having 
knowlcd);;e  of  th#  proceediiig. 


Batu 
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ahooid  not  be  reversed  upon  the  defendant's  ptttting  in  buit-  1884^ 
ID  the  alternative.  On  shewing  cause  against  the  rule  this 
day^  the  facts  disclosed  by  the  affidavits  on  both  sides  were  "  «. 
these : — ^The  action  in  which  the  defendant  was  outlawed.  Goose* 
was  brought  upon  a  bond  dated-about  twelve  years  previously. 
Hie  bond  described  the  defendant  as  of  fVorthamdale  Farm, 
in  the  parish  of  Lifton,  in  the  county  of  Devon.  Shortly 
after  the  bond  was  executed,  the  defendant  sold  fVortfuim'' 
dale  Farm  to  the  plaintiff,  but  continued  in  possession  atf 
his  tenant,  and  paid  rent  for  about  three  years  afterwards. 
He  then  removed  from  the  parish  of  Lifton  to  the  parish 
of  Georgehanif  m  the  same  county,  but  about  fifty  miles 
from  the  former  parish,  and  resided  principally  there  for 
about  seven  years.  The  defendant  was  the  owner  of  several 
houses  m  the  borough  of  Southwark,  and  he  occasionally 
came  np  to  London  to  look  after  his  property.  It.  way 
staled  in  the  affidavits  in  answer  to  the  motion,  that  the  de^ 
fendant  had  resorted  to  several  contrivances  to  avoid  service 
of  process  both  in  London  and  Middlesex  in  other  suits, 
and  had  dso  secreted  himself  in  his  dwelling  house  in 
Georgekam,  to  avoid  service  of  process  in  thb  action;,  that 
the  lAieriff  of  Devonshire  had  about  the  same  time  executed 
a  writ  of  fieri  frtcias  on  his  goods  and  effects  in  the  same 
palish,  and  that  in  the  opinion  oi  the  deponents,  GeorgeAam 
was  ttot  the  defendattt's  last  place  of  permanent  residence, 
AcBigh  they  did  not  know  what  his  last  permanent  resi- 
dence in  the  eoimty  was.  It  appeared  that  the  last  procla* 
aaftioa  under  the  process  of  outlawry  was  made  at  the 
chnrch  door,  in  the  parish  of  Li/ion,  of  which  place  the 
defendant  was  described  in  the  bond,  and  the  writ.  Under 
these  circumstance  the  question  was  whether  as  the  outlawry 
was  not  conformable  to  the  provision  of  the  statute  31  £/tz. 
c«3.  it  oqght  to  be  set  aaide,  upon  the  defendant's  putting  in 
b«tl  in  the  alternative,  or  giving  j>ail  for  the  condemnation 

money. 

« 

Marrjfat  and  Tindal  shewed  cause  against  the  rule.   The 


CASES  IN  THE  KING  S  BENCH, 

objection  to  the  outlawry  is  that  the  third  proclamation  was 
not  made  at  the  place  prescribed  by  the  statute  of  Elizabeth, 
namely^  at  or  near  the  .most  usual  door  of  the  church  or 
chapel  of  the  town  or  parish  where  the  defendant  was 
dwelling  at  the  time  of  the  exigent  being  awarded.  If  that 
be  so,  then  the  only  question  is  whether  the  defendant  must 
put  in  bail  in  the  alternative,  or  give  bail  to  satisfy  the  con- 
demnation money.  Now  according  to  the  case  of  Taylor 
V.  Waters  {a)  the  omission  to  make  the  last  proclamation  at 
the  usual  place  of  the  defendant's  residence,  renders  the  out- 
lawry a  nullity,  and  therefore  under  the  Sd  section  (Jb)  of  the 
statute,  it  can  only  be  reversed  on  the  condition  of  the  de- 
fendant putting  in  bail  to  satisfy  the  condenmation  money. 

Coleridge  in  support  of  the  rule.  According  to  decided 
cases,  the  Court  upon  the  facts  here  disclosed  can  only  re-, 
quire  the  defendant  to  put  in  bail  in  the  alternative.  There 
is  no  doubt  that  the  outlawry  is  irregular,  because  the  last 
proclamation  was  made  at  a  wrong  place,  which  renders  it 
as  objectionable  as  if  it  had  been  made  at  a  wrong  time ; 
but  if  it  is  only  an  irregularity,  the  Court  have  a  discretionary 
power  under  6  Hen.  8.  c.  4.  of  requiringliail  in  the  alterna- 
tive only.*  In  Waters  v.  Taylor  the  Court  only  required 
that  the  defendant  should,  give  bail  in  the  alternative;  and 
this  was  on  the  ground  that  the  making  of  the  proclaniation 
at  the  wrong  time  was  merely  an  irregularity,  for  if  diere 
had  been  no  proclamation  at  all,  the  recognizance  of  bail 
ought  to  have  been  taken  to  satisfy  the  condemnation  money. 
There  is,  however,  no  pretence  here-for  requiring* the; de-. 

(a)  Ante,  vol.  iii.  575.    See  Volet  v.  Waters.  Id.  55. 

(6)  Which  enacts  "  that  before  the  reversing  of  any  outlawry,  through 
or  by  want  of  any  proclamation  to  be  had  or  made  according  to  the 
form  of  this  act,  the  defendant  in  the  original  action  shall  put  m  bail 
not  only  to  appear  and  answer  to  the  plaintiff  in  the  former  suit,  in  a 
new  action  to  be  commenced  by  the  said  plaintiff  for  the  cause  men- 
tioned in  the  first  action,  but  also  to  satisfy  the  condemnation,  if  the 
plaintiff  shall  begin  his  suit  before  the  end  of  two  terms  next  after  the 
avoiding  of  the  outlawry." 
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fendant  to  give  bail  for  the  condemnation  money,  becauae-  J  824. 
there  has  been  in  fact  an  abuse  of  the  process  of  the  Court,  y""'"'"^ 
bj  making  the  last  proclamation  at  a  place  distant  fifty  miles  v. 

from  the  parifth  where  the  defendant  resided.  It  lies  upon  vJooke. 
the  plaintiff  to  shew  that  he  has  used  due  diligence  to  find 
the  defendant,  and  there  is  no  doubt  that  if  proper  diligence 
had  been  used  in  this  case  the  defendant's  residence  might 
have  been  found,  and  the  proclamations  properly  made.  In 
Hefy  ▼•  Hewson^a)  the  Court  reversed  the  outlawry  on 
motion,  on  the  ground  that  the  defendant  was  a  prisoner 
pending  the  writ  of  exigent,  and  that  decision  proceeded 
according  to  what  is  stated  in  Beauchamp  v.  Tomkins  (6), 
on  the  ground  that  the  process  of  the  Court  had  been  abased, 
and  the  defendant,  being  in  the  country,  might  have  been 
found  if  due  diligence  had  been  used.  The  case  of  Hes$e 
V.  Wood(c)  is  an  authority  in  support  of  the  motion  in  the 
terms  prayed  in  this  case.  There  the  outlawry  was  reversed 
on  the  ground  that  the  defendant  was  beyond  seas  at  the 
time  the  outlawry  took  place,  )Eind  therefore  the  Court  re- 
quired Ae  recognizance  to  be  taken  in  the  alternative  only.  . 
In  principle,  that  case  is  not  distinguishable  from  this;  and 
as  the  plaintiff  has  not  used  due  diligence  to  find  out  the 
defendant's  place  of  abode,  the  Court  will  not  require  bail 
to  satisfy  the  condemnation  money. 

Abbott,  C.  J. — It  appears  to  me  that  this'  case  is  per- 
fectly  distinguisbable  from  those  which  have  been  cited  on 
the  part  of  the  defendant.  In  those  cases  there  was  no  ob- 
jection that  the  proclamations,  such  as  are  required  by  the 
statute  of  Elizabeth,  had  not  been  in  fact  made,  but  the  ob- 
jection was  that  they  were  made  irregularly  and  at  an  impro- 
per time.  In  the  present  case  the  objection  is  that  the 
third  proclamation  required  by  the  statute,  was  made  in  the 
county  and  in  the  parish  of  which  the  defendant  was  described 
to  be  in  the  writ,  and  of  which  he  described  himself  at  the 
time  of  the  execution  of  the  bond,  but  not  in  that  parish 
(•)  Barnes,  3S 1.  (6)  3  Taant.  143.         (c)  4  TihiDt^^Ql. 

VOL.  V.  X 
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^ere  he  resided  at  the  time  when  the  outlawry  took  place. 
Now  prior  to  the  statute  of  Elizabeth,  this  would  un- 
doubtedly have  been  a  good  outlawry;  but  that  statute  re* 
quires  "  that  in  every  action  personal,  wherein  any  writ  of 
exigent  sh^ll  be  awarded  out  of  any  Court,  a  writ  of  pro- 
clamation shall  be  awarded  and  made  out  of  the  same  Court, 
having  day  of  teste  and  return^  as  the  said  writ  of  exigent 
^hflrll  have,  directed  and  delivered  of  record  to  the  sheriff  of 
the  county  where  the  defendant  at  the  time  of  the  exigent 
so  awarded  shall  be  dwelling,  which  writ  of  proclamation 
shall  contain  the  effect  of  the  same  action ;  and  that  the 
sheriff  of  tlie  county  unto  whom  any  such  writ  of  proclama- 
tion shall  be  delivered,  shall  make  three  proclamations,  one  in 
the  open  county  court,  another  at  the  general  quarter  sessions 
of  the  peace,  id  those  parts  where  the  defendant  at  the  time 
6f  the  exigent  awarded  shall  be  dwelling,  and  the  third,  one 
month  at  the  least  before  the  quinto  exactus,  by  virtue  of 
the  said  writ  of  exigent,  at  or  near  the  most  vsual  door  of 
the  church  or  chapel  of  that  town  or  parish  where  the  de^ 
fendatit  shall  be  so  dwelling.^'  In  this  case,  the  sheriff,  hi- 
stead  of  proclaiming  the  defendant  in  the  pVish  in  which 
he  was  living  at  the  time,  proclaimed  him  in  the  parish  of 
which  he  originally  described  himself  in  the  bond  which  he 
executed,  and  certainly  if  the  case  stopped  there,  the  pro- 
clamation would  not  be  in  conformity  with  the  letter  of  the 
statute  of  Elizabeth,  and  the  outlawry  would  be  reversed 
for  want  of  proclamation ;  but  still  the  question  is  whether 
"die  defendant  is  entitled  to  have  the  outlawry  set  aside  ufh- 
less  he  either  gives  bail  for  the  condemnation  tnoney  or  suN 
renders  himself.  If  it  had  appeared  that  the  plaintiff  or  his 
attorney,  or  any  other  person,  had  wilfhlly  made  the  I&St  pro- 
tiamation  in  a  different  parish,  in  order  to  prevent  the  de- 
fencknt  from  having  knowledge  of  the  proceeding,  I  inclme 
to  think,  according  to  due  of  the  cases,  the  Coart  would 
allow  the  defendant  to  put  in  bail  in  another  fortb.  Blit  f 
^onfites  I  can  see  nothing  in  this  case,  which  ought  ¥6  leiad 
us  to  the  coDcluiion  that  this  was  donp  with  any  iliprbper 
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object  or  with  a  design  to  prejudice  the  defendaot.  It  ap- 
pears  that  the  defendant  has  been  living,  sometimes  in  one 
parish  and  sometimes  in  .another,  and  it  was  extremely  diffi- 
cult, to  find  out  where  he  was  at  the  time  the  third  procla- 
mati<m  was  made.  That  being  so,  I  see  no  ground  to  justify 
us  in  setting  aside  this  outlawry,  except  on  the  terms  of 
putting  in  bail  to  pay  the  condemnation  money  according 
to  the  statute. 

HoLBOYD,  J.  (a). — I  am  of  the  same  opinion.  The 
statute  of  Elizabeth  does  not  give  the  Court  the  power  of 
ezerciaiog  any  discretion  Mrith  respect  to  cases  which  fall 
within  its  operation,  and  we  can  only  set  aside  the  outlawry 
upon  those  terms  which  the  statute  requires,  namely,  by 
requiring  die  defendant  to  put  in  bail  to  pay  the  con* 
demnation  money.  It  seems  to  me  that  the  third  procla- 
maftioD  in  this  case,  not  bemg  made  in  the  parish  where  the 
defendant  actually  resided  at  the  time,  it  comes  within  the 
terms  of  the  statute,  and  must  be  considered  as  if  no 
proclamation  had  been  made  at  all.  It  dso  appears  to 
me,  that  there  is  no  ground  for  imputing  to  the  plaintiff  or 
his  attorney  any  abuse  of  the  process  of  the  Court,  and 
consequently  we  should  not  be  warranted  in  exercising  a 
discretion  in  fitvour  of  the  defendant,  even  supposing  lis  to 
have  snch  discretion. 

LiTixEBALE,  J. — In  Taylor  v.  Waters  the  Court  exer- 
cised die  discretionaiy  power  given  fa^  the  6  Hen.  6w  c.  4. 
in  favour  of  the  defendant,  on  the  ground  that  the  want  of 
due  proclamation  was  only  an  irregularity.  But  here  this 
outlawry  must  be  reversed,  on  the  ground  that  the  procla- 
mation was  absolutely  a  nullity,  the  proclamation  not  having 
been  made  according  to  the  provisions  of  the  statute  of 
Etkabethf  and  therefore,  we  are  bound  to  order  baS  to  be 
taken  to  pay  the  condemnation  money.  The  ground  of 
complaint  here  is  not  an  irregularity,  so  as  to  give  the  Court 
(a)  Bmfk^j  J.  was  gone  to  chambers. 
X  2 
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J  824.  a  discretionary  power,  but  the  objection  goes  to  the  whole 
proceeding,  and  the  case  is  to  be  considered  as  if  no  pro^ 
damation  had  been  made  at  all. 


Rater 

V. 

Cooke. 


Rule  absolute  but  without  costs,  defendant  undertaking 
to  put  in  bail  to  answer  the  condemnation  money. 


Nwmh^ie.  ^^^  King  v.  The  Justices  of  Surrey. 

f^tsuMt  Scarlett  ?ioved  for  a  rule  to  shew  cause  why  a  man- 
no  ale  license  damns  should  not  issue  to  the  Justices  of  the  eastern  half 
ed  but  on  the  hundred  of  Brixton,  in  the  county  of  Surrey,  commanding 
i8t  S^tenUfcr  ^jj^m  ^q  re-hear,  an  application  for  an  ale  license,  to  one  Bar- 
within  twenty  ^on,  for  a  public  house,  within  their,  jurisdiction,  it  being 
hfl  16  ale°^  suggested  that  the  magistrates  had  refused  the  applicant  a 
houses  in  dties  license  for  the  house  in  question  under  a  misapprehension 
poratelre  wT  ®'  ^^  ^^^'  '^®  ^°'y  diflBculty  was,  whether  the  Justices 
oepted;  but  had  jurisdiction  to  grant  the  license  at  any  period  of  the 
c.  77.  si  7.  all  y^^r  except  at  the  annual  meeting  in  the  month  of  September. 

general  annual  By  ^  £g  Q^^^  2.  c.  31.  s.  4.  it  is  enacted  that  "  no  license 

meetings  for         ^ 

granting  li-       shall  be  granted  but  on  the  Jir$t  of  September,  yearly,  or 

in  d^s'^anT  ^^^^°  twenty  days  after,  and  that  such  license  shall  be  made 
towns  corpo-  for  one  year  only,  to  commence  on  the  29th  day  of  Septem'- 
other  places  in  ^^''Z'  ^^  ^7  '*  ^^'  ^^^^  '^  ^°  exemption  of  cities  and  towns 
h^d^^^h^  corporate  as  to  the  time  of  grantmg  licenses.  The  3  Geo. 
month  of  Sep-  4.  c  77-  3. 7-  repeals  the  exemption  in  favour  of  cities  ancl 
^^^Hcld^that^'  towns  corporate,  and  enacts  "  that  from  and  after  the  passing 
the  efiect  of  of  this  act,  all  general  annual  meetings  of  the  justices,  or 
not  to  repeii?'  magistrates  for  the  purpose  of  granting  licenses  to  sell  ale, 

the  i^erai       beer,  and  other  exciseable. liquors,  by  retail,  as  well,  ia  cities 

provision  of  -  .       ■,       ,        - 1  •  i  •      i 

the  former       ^^d  towns  corporate,  as  m  all  other  places  withm  that  part 

M*Mdit5"o  ^  ^^  *®  ^°*^  Kingdom  called  England,  shall  be  held  in  the 
ration  to  cities  and  towns  corporate  only. 

Mandamus  will  not  lie  to  the  Justices  to  re-hear  an  application  for  an  ale  license  at 
any  other  period  of  the  year  than  within  the  first  twenty  days  of  September,  though  the 
Justices  may  hare  refused  a  license  under  a  mistake  of  the  law. 


The  RiHG 
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month  of  September  in  each  and  every  year^  any  local  custom 
or  usage  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing." Now,  as  this  statute  was  passed  for  the  purpose  of  ^  H' 
introducing  new  regulations  as  to  the  manner  of  licensing  ^^f  c  "«Rg^** 
ale-houses,  the  7th  section  ought  to  receive  a  liberal  con- 
struction. [Bay  ley  J  J.  Have  the  Justices  any  power  to 
grant  licenses  except  in  the  month  of  September?'}  They 
are  directed  by  the  7th  section  to  meet  in  that  month,  but 
there  is  nothing  in  the  late  statute  which  makes  it  impera- 
tive upon  them  not  to  grant  a  license  at  any  other  period  of 
die  year.  It  is  submitted  that  the  late  statute  leaves  it  open 
to  the  Justices  to  grant  a  license  at  any  time  in  the  year,  ex- 
cept in  cities  and  towns  corporate,  and  if  so,  then  it  is  com- 
petent to  the  Justices  to  hear  an  application  for  a  license, 
though  the  first  twenty  days  of  September  may  have  elapsed. 
It  is  obvious  that  by  the  last  statute  the  Justices  have  the 
whole  month  of  September  to  grant  the  license,  which  is  a 
material  alteration  of  the  provision  in  the  26  Geo.  2.,  which 
limits  the  time  within  the  first  twenty  days  of  the  month. 

.  Per  Curiam. — We  are  clearly  of  opinion  that.the  Jus- 
tices have  no  power  to  grant  a  license  at  any  other  period 
of  the  year  than  during  the  month  of  September.  The  4th 
section  of  the  26  Geo.  2.  c.  3 1 .  is  not  repealed  by  the  3  Geo. 
4.  c.  77.  s.  7«  By  the  l6th  section  of  the  first  mentioned 
statute  there  was  an  exception  as  to  cities  and  towns  corpo- 
rate. The  object  of  the  7th  section  of  the  3  Geo.  4.  c.  77. 
is  to  extend  the  general  provision  of  the  26  Geo.  2.  so  as  to 
apply  to  cities  and  towns  corporate.  Whether  the  operation 
of  section  7  of  3  Geo.  4.  c.  77.  is  to  extend  the  time  of 
granting  licenses  in  cities  and  towns  corporate  up  to  the 
30th  September,  is  a  point  not  necessary  to  decide,  but  it  is 
quite  obvious  that  that  section  cannot  be  constru^  to  alter 
the  provision  in  the  26  Geo.  2.  c.  31.  s.  4.  as  to  the  time 
within  which  the  license  shall  be  granted,  unless  the  two 
clauses  are  contradictory,  which  they  certainly  are  not;  and 
therefore  the  general  provision  in  the  26  Geo.  2.  remains  in 


810  CASES  IN  THE  XINg's  BENCH, 

18M.       fofC€,  and  consequendy  the  Justices  have  bo  jurradictXNi  to 

grant  a  liceose  but  on  the  1  at  day  of  September,  yearly,  of 

v.'^     within  twenty  days  after, 
The  Justices 

Rule  refused  (a)* 
(a)  Vide  Aer  v.  TAe  Ju$tice$  rf  Farringdon  WUhoiUf  ante,  ¥oI.  iv.  7S&. 


The  Kivo 

The  Justice 
of  SuRREir. 


Wednesday,  The  KiNG  r.  The  INHABITANTS  of  LaMPETBR. 

17th  NaVi 

iderTfS*    '^^  Justices  made  thctt  order,  dated  14th  May,  18«J, 

movai  must  be  for  the  removal  of  Gfren  JR€e5,  widow,  from  the  parish  of 

a  reasonable     Lampeter  to  the  parish  of  Llanfairclifdoge,  both  in  the 

time.  There-  county  of  Cardigan ;  but  on  the  same  day  suspended  the 
fore,  where  an  .         i.   .  *  ^    .  Vi  •  u      -^ 

order  of  re-      execution  of  the  order,  on  aiccount  of  the  age  and  mfirmity 

moval  was       ^f  ^^  pauper,  which  in  their  opinion  rendered  it  unsafe  for 

made  and  sas-  r     r    ^  r 

pended  on  the  her  to  travel.    The  same  Justices,  on  the  l6th  February, 

^amorof Ihe  ^  ®^»  made  another  order,  which,  after  reciting  that  the  par- 
age and  infir-  per  was  dead,  and  that  it  had  been  duly  proved  before  them 
pauper;  and     ^^  ^^^^9  ^^^  ^^  expense  of  12/.  Ids.  6d.  had  been  occasioned 

she  survived     |,y  ^j,e  suspension  of  the  order  of  removal,  directed  the 

three  years^ 

but  no  notice    churchwardens  and  overseers  of  Llanfairclydoge  to  pay  that 

removal'wM^^  *"°*  ^^  ^^^  churchwardens  and  overseers  of  Lampeter,  or 
served  on  the  to  such  of  them  as  should  demand  the  same.  Both  diese 
Sie'was^order-  ^^^^^  ^^®  served  upon  the  appellants,  for  the  first  time, 

ed  to  be  re-  on  the  same  l6th  February,  and  the  sum  of  12/.  I3s.  6d. 
moved,  till  af-  .  .-.,11..  ^  •  1     ■ 

ter  her  death:  ^^^  ^^  uie  same  time  demanded  of  mem ;  upon  which  they 

---Held,  that     appealed  against  the  order  of  removal.    The  appeal  was 

tbeservioewas  ,,,,-.  ^  «      .         -•       . 

not  within  a     heard  at  the  last  Easter  Quarter  Sessions  for  the  connty  of 

timc*"and*that  ^^^^^^f  ^'*^"  *®  Court  held  that  the  order  of  removal 

the  order  of     and  suspension  never  having  been  served  or  executed  in  the 

void?^*  ^^     pauper's  lifetime,  nor  after  her  death  until  the  money  was 

demanded,  the  order  of  removal  had  become  a  nullity,  and 

the  respondents  were  not  entitled  to  give  any  evidence  in 

support  of  that  order,  or  of  the  adjudication  of  the  pauper's 
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settlement  in  the  appellant  parish.    The  order  of  removal        18M. 
consequently  quashed,  subject  to  the  opinion  of  this 


CoMrt.  Th.Ki«. 

The 
Inhabit  AX  TS 
W.  E  Tuunion  and  Rutsell,  in  support  of  the  order  of  ofLiMPBTva, 

Sessions.    The  question  arising  upon  the  facts  of  this  case 

is  somewhat  novel  in  its  nature^  and  extremely  important  in 

its  consequences.    The  Court  are  now,  for  the  first  time^ 

called  upon  to  decide  whether  a  parish  can  recover  the  ex* 

penses  incurred  by  them  in  consequence  of  the  suspension 

of  an  order  of  rcmova)  under  the  35  Geo,  3.  c.  101.  a.  2., 

where  the  pauper ^ied  before  removal,  and  where  no  notice 

of  the  order  of  removal,  or  of  the  suspension,  was  given, 

until  f^r  the  pauper's  death,  to  the  parish  to  which  she 

was  ordered  to  be  removed.    No  direct  authorities  are  to 

be  found  upon  this  point,  but  Rex  v.  Chagford  (a)  seems 

to  throw  some  light  upon  it.    There,  a  pauper,  duripg  the 

suspension  of  an  order  of  removal,  became  irremoveable  in 

consequence  of  an  estate  descending  to  him,  and  it  was  held 

diat  such  a  case  was  not  within  the  act,  and  that  the  pauper 

not  having  been  removed,  no  order  for  the  payment  of  any 

cliaigee  incurred  during  the  suspension  of  the  original  order 

of  removal  could  be  made.    Bayley,3,,  in  his  judgment 

there,  seems  to  put  the  question  upon  the  true  ground,  for 

he  says,  f^a  very  long  period  has  elapsed,  during  which  this 

order  remained  suspended,  and  no  notice  of  it  was  given  to 

the  opposite  party.    Now,  if  that  notice  had  b^en  given, 

(and  there  are  no  words  in  the  act  that  supersede  the  necea-  ^ 

sity  of  it,)  it  might  have  enabled  the  other  parish  to  have 

made  prompt  inquiry,  and  to  have  ascertained  the  fiict  relft- 

itive  to  the  settlement  of  the  pauper.    I  tbink^  therefore,  that 

this  affords  an  additional  reason  for  holding  *diat  the  Ses^iops 

have  come  to  a  right  concluyion  in  this  case.''    Tk^  pb- 

sorvation  applies  to  this  case,  for  here  the  evidenci^  pf  t|^ 

pauper,  which  would  have  been  so  material  in  ascertmifig 

where  the  real  settlement  was,  has  been  lost,  apd  the  most 

(a)  4B.feA.'435. 


The  Kivo 
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forcci  and  conaequcndy  the  Justices  have  bo  jurradictkNi  to 

grant  a  license  but  on  the  Ist  day  of  SepienAer,  yearly,  ev 

v.'         within  twenty  days  after. 
The  Justices 

^^'''^'^-  Rule  refused  (fl). 

(a)  Vide  Aer  v.  TAe  Ju$tice$  rf  Farringdon  WUhoiaf  ants,  ¥oI.  iv.  735. 


Wednetdajf,  The  KiNG  V.  The  INHABITANTS  of  LaMPETBR. 

17th  NaOi 

idcrTnS*    '^^  Justices  made  their  order,  dated  14th  May,  IMI, 

movai  must  be  for  the  removal  of  Gfren  JHees,  widow,  from  the  parish  of 

a  reasonable     Lampeter  to  the  parish  of  Llanfairclydoge^  both  in  the 

time.  There-  county  of  CarcItMii ;  but  on  the  same  day  suspended  tb^e 
forey  where  an  -         t>   %  *  <.«  %  •  n      • 

order  of  re-      execution  of  the  order,  on  aiccount  of  the  age  and  mfirmity 

moval  waA  ^f  ^^  pauper,  which  in  their  opinion  rendered  it  unsafe  for 
made  and  sos-  r     r    j  r 

pended  on  the  her  to  travel.  The  same  Justices,  on  the  I6th  February f 
acSmorof'the  ^®^»  ™*^®  another  order,  which,  after  reciting  that  the  pau- 
age  and  infir-  per  was  dead,  and  that  it  had  been  duly  proved  before  them 
pauper;  and     o"  o9.\iiy  that  an  expense  of  12/.  ISi.  6d.  had  been  occasioned 

she  survived     [,« ^1,^  suspension  of  the  order  of  removal,  directed  the 

three  jears^  , 

but  no  notice    churchwardens  and  overseers  of  Llanfairclydoge  to  pay  that 

removaTwM^^  *""*  *^  ^^^  churchwardens  and  overseers  of  Lampeter,  or 
served  on  the  to  such  of  them  as  should  demand  the  same.  Both  diese 
SiTwas  order-  <»^®^  9f&te  served  upon  the  appellants,  for  the  first  time, 

ed  to  be  re-  on  the  same  l6th  February,  and  the  sum  of  \^L  l$$.6d. 
moved,  till  af-  .  •        ..  ,    ,     ^   .  « •  i     ■ 

ter  her  death :  ^"^^  ^^  ^^  ^^une  time  demanded  of  mem ;  upon  whtch  they 

^lleld,  that     appealed  against  the  order  of  removal.    The  appeal  was 

not  within  a     heard  at  the  last  Easter  Quarter  Sessions  for  the  county  of 

L^e*'and\hat  ^^^^^^f  ^'»^"  *«  Court  held  that  the  order  of  removal 

the  order  of     and  suspension  never  having  been  served  or  executed  in  the 

void.  *  ^^     pauper's  lifetime,  nor  after  her  death  until  the  money  was 

demanded,  the  order  of  removal  had  become  a  nullity,  and 

the  respondents  were  not  entitled  to  give  any  evidence  in 

support  of  that  order,  or  of  the  adjudication  of  the  pauper's 
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settlement  in  the  appellant  pariah.    The  order  of  removal        18M. 
consequently  quashed,  subject  to  the  opmion  of  this 


Court.  "^f'^ 

The 

fV.  E  Taunton  and  Russell,  in  support  of  the  order  of  ofllicpBTVR. 
Sessions.  The  question  arising  upon  the  facts  of  this  case 
is  somewhat  novel  in  its  nature,  and  extremely  important  in 
its  consequences.  The  Court  are  now,  for  the  first  time, 
called  upon  to  decide  whether  a  parish  can  recover  the  ex* 
pense^  incurred  )>y  them  in  consequence  of  the  suspension 
of  an  order  of  removal  under  the  35  Geo.  3.  c.  101.  $.  2., 
where  the  pauper^ied  before  removal,  and  where  no  notice 
of  the  order  of  removal,  or  of  the  suspension,  was  given, 
until  nfter  the  pauper's  death,  to  the  parish  to  which  she 
was  ordered  to  be  removed.  No  direct  authorities  are  to 
be  found  upon  this  point,  but  Rex  v.  Chagford  (a)  seems 
to  throw  some  light  upon  it.  There,  a  pauper,  duripg  the 
suspension  of  an  order  of  removal,  became  irremoveable  in 
consequence  of  an  estate  descending  to  him,  and  it  was  held 
dial  such  a  case  was  not  within  the  act,  and  that  the  pauper 
not  having  been  removed,  no  order  for  the  payment  of  any 
charges  incurred  during  the  suspension  of  the  original  order 
of  removal  could  be  made.  Bayley,3.,  in  his  judgment 
there,  seems  to  put  the  question  upon  the  true  ground,  for 
he  w^jB,  f^a  very  long  period  has  elapsed,  during  which  this 
order  remained  suspended,  and  no  notice  of  it  was  given  to 
the  opposite  party.  Now,  if  that  notice  had  been  ^ven, 
(and  there  are  no  words  in  the  act  that  supersede  the  neces-  , 
sity  of  it,)  it  might  have  enabled  the  other  parish  to  have 
made  prompt  inquiry,  wd  to  have  ascertained  the  ftct  reiar 
itive  to  tbe  settlement  of  the  pauper.  I  tbinki  therefore,  that 
Ais  affords  an  aclditional  reason  for  holding*diat  the  Ses^iops 
h%ire  come  to  a  right  conclusion  in  this  case.''  Tiiat  ob- 
servation applies  to  this  case,  for  here  the  evidencf^  pf  t|^ 
pauper,  which  would  have  been  so  material  in  aseert^j^ifig 
where  the  real  settlement  was,  has  been  lost,  apd  the  most 
(a)  iB.(cA.'i5S. 
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important  witness  in  the  case  has  been  wholly  excluded* 
Great  inconvenience  and  injustice  is  produced  in  another 
V.  point  of  view,  because  this  delay  has  the  effect  of  shifting 

The  ii^Q  burthen  of  the  expenses  from  those  who  ought,  to  those 

of  Lampjktek.  who  ought  not,  to  bear  it.  The  mhabitants  of  a  parish  for 
the  time  being,  are  the  proper  persons  to  bear  the  expenses 
of  maintaining  its  poor ;  but  in  a  case  like  this,  new  inhabi- 
tants, who  have  come  into  the  parish  since  these  expenses 
were  incurred,  must  necessarily  be  charged  with  a  portion  of 
them.  .  It  is  enacted  by  the  49  Geo.  3.  c.  1124.  s.  2.,  that  in 
cases  where  the  order  of  removal  is  suspended,  the  period 
for  appealing  against  it  shall  be  computed,  not  from  the 
time  when  the  removal  is  made,  but  from  the  time  when 
the  order  is  served ;  implying,  therefore,  that  the  order  may 
be  served,  and  indeed  that  the  legislature  intended  it  to  be 
served,  before  it  is  carried  into  execution,  thait  is,-  before  the 
pauper  dies.  In  Rex  v.  St.  Mary4e-'Bone  {a\  neither  the 
order  of  removal  or  suspension  was  served  until  after  the 
death  of  the  pauper,  and  though  it  was  not  there  held,  for 
indeed  the  point  did  not  arise,  that  the  order  of  removal  in 
consequence,  became  a  nullity,  still  it  was  held  that  the  sub- 
,  sequent  order  to  pay  the  expenses  was  a  grievance,  and  that 
an  appeal  against  it  was  given  by  the  3  fF.  &  Jtf.  c.  1 1 . «.  9. 

JZ.  F.  Richards,  contri.  This  case  must  be  governed 
by  that  of  Rex  v.  St.  Mary-le'Bone.  There  the  order  of 
removal  was  suspended ;  and  the  pauper  died  without  any 
removal  takmg  place,  and  without  the  order  being  served, 
or  any  notice  of  its  existence  being  given.  The  judgment 
of  the  Court  there  turned  upon  the  3  ^.  &  M.  c.  11.,  and 
decided,  that  the  order  for  payment  of  the  expenses  was  a 
grievance,  against  which  that  statute  gave  an  appeal.  Now, 
if  the  Court  there  had  been  of  opinion  that  the  order  of  re- 
moval was  void  for  want  of  service  or  notice,  the  case  would 
at  once  have  been  disposed  of  on  that  ground,  and  no  dis- 
cussion would  have  taken  place  upon  the  other  point.  The 
(o)  13  East;  51. 
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inference,  therefore,  is,  that  the  proceednigs  towards  the 
remoTal  were  not  considered  altogether  as  a  nnllity  in  that     ^^ 
case,  and  that  the  service  of  the  order  of  removal  after  the  v. 

death  of  the  pauper  was  deemed  a  good  service.  •  h  bitamis 

ofLiKPBTSB* 

~  Abbott,  C.  J. — I  am*of  opinion  that  the  Sessions  came 
to  the  right  conclusion  in  this  case.  The  utmost  effect  of 
die  case  of  Rex  v.  St.  Mary-le'Bone  is  this ;  that  the  death 
of  a  pauper  durmg  the  suspension  of  an  order  for  his  re- 
mdval-does  not  render  that  order  a  nullity;  and  that  a  subse- 
qoent  order  for  payment  of  the  expenses  is  a  grievance  upon 
the  parish  to  which  the  pauper  is  ordered  to  be  removed, 
for*which  an  appeal  will  lie.  No  question  arose  in  that 
case  respecting  the  necessity  of  serving  or  giving  notice 
of  the  order  'of  removal,  or  the  order  for  suspending'  it; 
that  question  arises,  for  the  first  time,  in  the  present  case. 
The  legislature  have  no  where  fixed  any  precise  time  for 
the'servic^,  but  it  is  evident  frotn  the  49  Geo.  3.  c.  124.  si  2., 
that  such  an  order  f9i ay  be  served  previous  to  a  removal; 
therefore,  if  a  suspended  order  may  be  served,  and  rea- 
son and  justice  require  that  it  should  be  served,  it  cer- 
tainly should  be  served  within  a  reasonable  time.  In  this 
case  a  period  of  three  years  elapsed  between  the  issuing  of 
the  original  order  of  removal  and  the  death  of  the  pauper, 
and  during  all  that  period  no  notice  was  given  either  of  the 
original  order,  or  of  the  order  for  its  suspension.  I  am, 
therefore,  of  opinion  that  the  order  of  removal  in  this  case 
was  not  served  within  a  reasonable  time,  and  consequently 
that  the  order  of  Sessions,  quashing  that  order,  must  be 
confirmed. 

Bay  LEY,  J. — The  judgment  of  this  Court  in  Rex  v.  Si. 
Martf'le-Bonef  is  perfectly  consistent  with  the  judgment 
now  delivered  by  my  Lord  Chief  Justice.  In  tha^t  case  the 
pauper  died  before  the  next  practicable  sessions  after  the 
order  of  removal  was  made,  therefore  the  parish  sought,  to 
be  charged  had  no  possibility  of  appealing  against  that  order 
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IBM.       during  his  life;    B;  the  35  G90.  3.  justices  were  empowered 

lo  suspend  the  order  of  r^iaoval,  and  to  direet  the  costs  of 

suspension  to  be  paid  to  the  removing  parish ;  and  it  waa 

1*^         held  in  the  case  alluded  to  that  an  order  for  such  costs  was 
laaAUTAVTf 

of  LuciBTia.  8  grievance  within  the  3  W.  and  M*  c.  11.  s.  9->  for  which 
an  appeal  would  lie.  It  is  quite  consistent  with  that  deci* 
sioiij  as  it  is  also  with  the  provisions  of  the  49  Geo.  3.  c^ 
]24*i  that  the  service  of  the  order  of  removal  should  nol 
be  delayed  for  an  indefinite  period;  and  it  is  but  ju^t  th|ii 
the  parish  upon  which  it  is  sought  to  cast  a  burtheui  should 
have  the  earliest  opportunity  of  enquiring  whether  they  ^ro 
liable  to  bear  that  burthen  or  not.  A  delay  of  three  years 
has  deprived  the  appellacnt  parish  in  this  case  of  every  such 
opportunity,  because  it  has  taken  away  from  th^n  the  power 
of  examining  the  most  important  witness,  the  pauper;  and 
it  has  been  productive  of  tUs  further  injustice,  that  it  has 
tended  to  throw  the  expense  of  supporting  the  pauper,  during 
that  interval,  upon  persons  who  were  not  then  inhabitants 
of  the  parish,  and  who,  therefore,  ought  to  be  eaempt  from 
such  a  liability* 

LiTTLEdALB,  J.  cpucurred. 

Order  of  Sessions  confirmed. 


Wtdnudtnfy    The  KiMG  V.  The  Churchwardens  and  Overseers  of  the 
Poor  of  Chbist's  Parish  in  Yobk. 

Where  a  pan-  gy  an  order  of  two  Justices,  William  Herby,  Jane,  his 
per,  10  years        .  ,  . 

.  old,  went  to     wife,  and  Ann,  their  child,  were  removed  from  the  township 

JSitln'/^'     of  Saint  Mary  Gate,  in  the  North  Riding  of  the  county  of 

dothMfOikmg  York,  to  Christ's  parish,  in  the  city  of  York;    and  the 

mmd  to  jto»     sessions,  upon  appeal,  confirmed  dieir  order,  subject  to  die 

to  do  what  he  opinion  of  this  Court  npon  the  following  case  :-r- 

could,  and 

what  he  was  bid,"  and  he  remained  two  years:— Held,  that  this  was  not  a  yearly 

hiring,  and  that  a  teulemcnt  was  aot  aoqaired  by  service  oader  ic 
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The  iiCliAr  of  Am  pauper  wu  settked  io  CAnit'f  pmtb,       1M4. 
sad  die  pauper  Ui^  with  bk  parenti  tUl  ka  wa»  about  tan       "^^^"^ 
ytara  oldj,  wben  be  went  to  Mr.  Francis  Peacoekf  for  aaeat  ^"^ 

aad  clothes,  as  long  as  he  bad  a  nund  to  stop.  Pme^ck  Cnisr^^ 
then  lived  at  Craike,  was  a  wood  carrier,  aod  had  two 
ftniis.  The  paaper  was  to  do  what  be  could,  awl  what  be 
was  bid«  He  staid  rather  anore  than,  two  years  in  Peaeoek^s 
service,  in  the  parish  of  Craikif  and  was  supplied  with  meat 
sad  clodies*  The  pauper's  fiither  did  not  hire  his  son  to 
Peacock,  and  believed  the  bargain  was  only  for  meat  and 
clothes.  The  Court  being  of  opinion  that  such  stf  f  iee  in 
Craike  was  not  suflScient  to  give  the  pauper  a  settlemeat 
there,  confirmed  the  order  as  aforesaid. 

Tindalj  in  support  of  ^he  order  of  sessions.  There  are 
three  several  grounds  upon  which  the  Court  must  hold  diat 
^  pauper  gained  no  settlement  in  the  parish  of  Cfaihi^ 
Ymt^  the  fether  was  no  party  to  any  contract^ of  hiring  to 
Peacock,  and  the  pauper,  being  an  iafiint,  was  not  sui  juris 
to  make  any  contract  for  himself,  such  as  would  give  Pea- 
cock control  <ner  him,  or  constitute  the  relation  of  master 
and  servant  between  them.  There  was,  therefore^  no  hiring, 
and  it  can  only  be  presumed  that  Peacock  took  the  lad  into 
his  house  from  motives  of  charity,  and  a  service  under  such 
circumstances  will  not  confer  a  settlement.  Rex  v.  fPoy- 
hUl  (u).  Secondly,  the  sessions  have  not  found  as  a  fsct 
that  there  was  any  contract  of  hiring,  and  in  the  absence  of 
that  fact  the  Court  cannot  presume  it;  ii€x.v.  Seacroftiby 
Thirdly,  even  if  there  was  a  contract  for  a  hiring,  it  was  not 
for  a  year/ it  was  only  for  the  pauper  to  stop  **  as  long  as 
he  had  a  mind  to  stop,"  and  that  is  clearly  insufficient  to 
confer  a  settlement. 

'Solan  ^  and  Alexander,  contrjk.    A  settlement  has  been 
gained  by  hiring  and  service  in  Craike.    An  infant  may  enter 
into  a  contract  without  the  interference  of  his  father,  if  it 
(a)  Burr.  S.  C.  491.  {h)  9  M.  and  S.  4711. 
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be  a  beneficial  one,  which  diis  clearly  was,  because  the  pau- 
per, although  so  young,  was  to  receive  clothes  and  victuats 
in  exchange  for  his  sendees.     Rex  v.  Wayhill.  does  not 
govern  this  case,  because  there  it  was  expressly  found  as  a 
Act  that  the  pauper  was  employed  from  motives  of. charity ; 
here  it  is  not  so  found,  and  there  i&no  reason  why  the.  Court 
should  presume  the  fact.     The  sessions  are  not  bound  to 
find  a  contract  of  hiring  as  a  fact.  Rex  v.  Chertsey  {a)  and 
Rexv.  Woifield{b)\  and  there  have  been  instances  in  which 
it  was  impossible  to  find  such  a  fact,  and  yet  where  the 
>Court  have  held  that  a  settlement  was  gained.  Rex  v.  Holy 
'Trinity  (c).    A  contract  to  receive  clothes  and  victuals  in 
return  for  service  is  sufficient;  it  is  not  necessary  that  there 
should  be  an  agreement  for  the  payment  of  wages  in  money ; 
.Rex  V.  Worfield{h).    This  was  a  general  hirmg,  which  the 
Court  will  infer  to  have  been  a  hiring  for  a  year  in  the  ab- 
sence of  proof  to  the  contrary,  especially  when  there  has 
been  a  service  for  a  year  under  it.    Then  it  was  a  yearly 
hiring  with  a  condition  annexed,  namely,  that  the  pauper 
should  be  at  liberty  to  quit  the  service  if  he  chose;  but 
that  condition  never  having  been  acted  on,  and  a  year's  ser- 
vice having  been  completed,  the  contract  becomes. the  same 
«8  if  the  condition  had  never  been  inserted,  and  a  settlement 
is  acquired.     Rex  v.  Sidney  (d),  Rex  v.  New  Windsor  (eX 
Rex  v.Atkerton(J),  Rex  v.  St.  Ebbs  (g).  Rex  v.  Putney  (A), 
R£x  V.  Northwbld(i)f  and  Rex  v.  Byker(k).  The  mere  pri- 
vilege that  the  pauper  had  of  quitting  the  service  if  he 
chose  cannot  affect  the  case,  because  such  a  privilege  must 
always  exist,  and  may  always  be  implied;  as: was  laid  down 
by  Lord  Ellenborough  m  Rex  v.  Mitcham(t).     There  are 
some  few  cases  apparently  opposed  to  the  present  argu- 
ment, but  upon  examination  they  will  all  be  found  to  difier 
from  the  present  in  their  circumstances.  In  Rex  v.  Elstack(m) 

(a)«T.  R.39.        (6)5T.  R.  506.  (c)Ciild.  101. 

(<OBarr.S.C.l.     (c)Id.  19.  (/)  Id.  203. 

(g)  Id.  389.  (A)  2  Sou.  191.  pi.  254.  (0  Ante,  vol.  ii.  790. 

{k)  Ante,  vol.  iii.  330.      (/)  12  East,  351.  (m)  2  Bott.  203.  pi.  264. 
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and  Rex  v.  Dedham  (a),  the  presumption  of  a  yearly  hiring, 
was  completely  rebutted  by  the  fiict  that  there  was  an 
express  agreement  for  weekly  wages;  and  in  Rex  v.  Bradn 
iitiicA(ft)the  same  effect  was  produced,  because  there  the 
pauper  agreed  to  live  with  his  master  by  the  week. 

Abbott,  C.J. — It  cannot  be  denied  that  a  general  hiring 
is  by  construction  of  law  a  hiring  for  a  year,  if  nothing  ap- 
pears upon  the  face  of  the  case  to  rebut  that  presumption. 
Here  no  such  presumption  can  arise,  because  the  pauper 
went  **  for  meat  and  clothes,  as  long  as  he  had  a  mind  to 
stop,**  and  consequently  might  have  quitted  the  service  any 
hour  he  chose.  That  completely  negatives  the  idea  of  a 
hiring  for  a  year,  and,  therefore,  upon  that  short  ground, 
I  am  clearly  of  opinion  that  no  settlement  was  gained  in 
Craike. 

Batley,  J. — I  am  of  the  same  opinion.  There  was  a 
case  of  Rex  v.  Trowbridge,  in  Easter  Term,  1816,  not 
reported,  which  was  almost  parallel  to  the  present,  and 
where  this  Court  held  that  a  hirmg  **  for  as  long  time  as  the 
pauper  pleased,"  was  a  hiring  at  will,  and  rebutted  the 
presumption  of  a  hiring  for  a  year. 

Littledale,  J.  (c)  concurred. 

Order  of  sessions  confirmed. 

(a)  Burr.  S.  C.  653.  (b)  Id.  669. 

(c)  Hoiraydj  3.  was  in  the  Bail  Court. 


MoRLEY  V.  Newman. 


Wedneidi^f 
November  17. 


The  parties  to  this  cause  had  carried  on  for  some  time  By  submission 

the  business  of  surgeons  and  apothecaries  at  Harncastle,  in  -^  *'^'**"^^ 

between  A.  and  JB^  who  carried  on  the  business  of  surgeons  and  apothecaries  at  H.,  to 
dissolve  partnership,  and  that  all  matters  in  diflference  Mtween  them,  atfd  the  terms  and 
conditions  on  which  the  co-partnership  should  be  dissolved,  should  be  referred  to  an 
arbitrator;  and  the  arbitrator  having  determined  that  it  should  not  be  lawful  for  B^ 
during  the  life-time  of  J.,  to  carry  on  the  profession  or  practice  of  a  surgeon,  &c  at 
H.  or  within  thirteen  miles  thereof :— Held,  that  the  arbitrator  had  not  eiceeded  his 
authority. 


MoftLET 
V. 
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iBtA.  o^ptrttiersinp,  but  disputes  having  arisen  between  them,  it 
was  agreed  that  the  partnership  should  be  dissolved^  and 
that  all  matters  in  difii^eticey  and  the  terms  and  conditiotts 
Newxak.  ^n  which  (he  co^aitnership  sbottld  be  dissolTed|  should  be 
referred  to  an  arbitrator.  It  was  part  of  the  terms  of  sob- 
mission  that  Morley  should  carry  on  the  business  for  his 
own  sole  benefit.  The  arbitrator  awarded,  among  other 
things,  as  part  of  the  terms  and  conditions  of  the  said  disso- 
lution, to  him  referred,  that  it  should  not  be  lawful  for  Nev- 
iTUiii,  during  the  life-time  of  Morley,  to  carry  on  the  profes* 
sion  or  practice  of  surgeon  and  apothecary  in  Horncastle, 
or  within  thirteen  miles  thereof. 

Scarlett  had  obtained  a  rule  to  shew  cause  why  the  award 
should  not  be  set  aside,  on  the  ground  that  the  arbitrator 
had  exceeded  the  authority  given  him  by  the  submission,  in 
awarding  that  Newman  should  ^ot  practice  within  a  certam 
distance  of  Horncastle. 

Denman  and  G.  Marriott  on  this  diqr  shewed  cause,  and 
contended  that  the  arbitrator  had  AiU  power  to  award  in 
the  manner  complained  of,  under  the  terms  of  the  submiasioii. 

Scarlett  and  Pa^eson,  contri,  msisted  that  the  arbitrator 
had  no  power  to  impose  the  term  objected  to. 

Abbott,  C.J. — ^I  am  of  opinion  that  the  arbitrator  had 
power,  under  the  general  terms  of  the  submission,  to  make 
an  award  in  the  terms  in  question. 

Bayle  Y,  J.— I  think  the  arbitrator  had  power  to  impose 
the  condition  as  to  Neumanns  practice,  but,  supposing  him 
to  have  exceeded  his  authority,  still  his  award  can  only  be 
void  as  to  that  part;  but  it  may  be  part  of  the  terms  on 
which  the  rule  is  to  be  discharged,  that  Newman  shall 
enter  mto  a  covenant  not  to  practice  within  a  certain  dis- 
tance of  Homcasik. 
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LiTTLEDALEy  J.(<i). — Such  a  coodition  accompanying        18M. 

a  diaaolatimi  of  partnership  is  very  usual.  ^^v^i/ 

Momtmt 
ei 
Rule  discharged.         Nevtmaif. 

(«}  Hoirqyd,  J.  was  (gone  to  chambers. 


Garbbtt  v.  Handley.  Frid^, 

_  Ncvember  19. 

1  HIS  was  an  action  of  assumpsit  on  a  guarantee.   The  ftrst  Where  one 
count  of  Ae  declaration  stated  that  on  12th  February,  1818,  dJj-*'  *?  * 
in  consideration  that  plaintiff,  at  the  request  of  defendant,  declared  upon 
would  advance  to  one  Hiameu  Gibbons  the  smn  of  55ot.  to  rivcn^Sm 
enable  him  to  discharge  immediately  the  sum  of  550?.  for  ^^^  for  the 
which  he  bad  become  security  for  one  ^other  T%onut$  Gib^  a  sumof 
bmu,  defendant  undertook  and  promised  phnntiff  that  pro*  "^[J3  "^"^ 
vision  should  be  made  for  repaying  him  llie  said  first  men«  and  it  appear- 
boned  sum  of  550/.,  under  a  certam  arrangement  then  going  ^o^V^ 
on  for  the  settlement  of  all  the  concerns  of  the  said  first  advanced  out 
mentioned  T.  Gibbons:    The  declaration  then  averred  that  fa^i^^^i 

plaintiff  did,  inmiediately  after  the  makmg  of  the  said  pro-  ^^  *•  ^ 

interest  was 
mise,  to  wit,  on  the  said  12th  February,  advance  and  p^,  joint,  the  goar 

and  cause  to  be  advanced  and  paid,  to  tibe  said  first  men*  [^i^e^bMn 

tioned  T.  Gibbons,  the  said  sum  of  550/.  for  the  piupose  declared  dpon 

aforesaid,  but  that  defendant,  in  breach  of  his  midettaking,  IJ^^JIj^y^ 

did  not  make  provision  for  repayment  thereof.    There  weie  and  tCt  the 

other  counts  not  necessary  to  set  out  with  particularity.  ^uA^^tu^ 

Plea,  non-«ssumpsit|  and  issue  thereon.    At  the  trial  before  ^^^' 

Jbbott,  C.  J.  at  the  Middlesex  Adjomned  Sittings  afker  last 

Hilary  Term,  the  case  was  this  :-^The  plaintiff  was  a 

partner  in  the  banking  firm  of  Messrs.  Bodenham,  PhUHps 

and  GarrM,  of  the  city  of  Hereford.    In  th^  year  1818 

Thomas  Gibbmff, 'Esq.  had  contracted  to  purchase  an  estate 

of  hi^  cousin,  Mr.  Thomas  Gibbons,  but  had  not  paid  the 

porchase  money.    Mr.  T.  Gibbons,  being  indebted  to  a  Mr, 

H^oodhousein  a  latf  e  sum  of  money,  prevailed  on  hiseoaiin, 

T.  Gibbbnsi  Esq.  to  join  him  m  a  wammt  of  attoniqr  lo 
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Mr.  Woodhotue,  for  securing  the  amount.  In  consequedce 
of  the  non-payment  of  the  money  within  the  period  stipu- 
lated, Mr.  fVoodhouse  entered  up  judgment,  and  took  out 
execution,  under  which  the  sheriff  of  Herefordshire  took 
possession  of  the  goods  of  both  the  Gibbons^s.  In  order  to 
discharge  the  execution,  2\  Gibbons,  Esq.  who  kept  a  bank- 
ing account  with  the  plaintiff's  house,  applied  to  the  plain- 
tiff to  advance  him  the  money  for  that  purpose,  which  he 
agreed  to  do,  provided  he  obtained  the  guarantee  of  a  third 
person  for  its  repayment.  The  defendant,  who  was  an 
attorney,  and  had  been  concerned  professionally  for  T.  Gift- 
bons,  Esq.  was  referred  to  upon  the  subject,  and  he  gave 
the' plaintiff  the  following  guarantee : 

*^  Sir,,  I  understand  from  Mr.  Gibbons  that  you  have  had 
the  goodness  to  consent  to  advance  550L  to  discharge  imme- 
diately a  like  sum  for  which  he  became  security  for  his 
cousin,  Mr.  T.  Gthbom^  upon  my  assurance,  which  I  hereby 
give,  that  provision  shall  be. made  for  repaying  you  this 
sum,  under  the  arrangement  now  going  on  for  the  settlement 
of  all  Mr.  Gibbons* s  cencenis.'' 

On  the  faith  of  this  letter,  Bodenham  and  Co.  advanced 
the  sum  of  574/.  to  T.  Gibbons,  Esq.  on  die  18th  February, 
by  debiting  him  to  that  ankount,  and  transferring  the  sum 
to  the  credit  of  the  under  sheriff  of  Hiere/ord^^Ve,  who  at " 
that  time  kept  a  cash  account  with  Bodenham  and  Co.  It 
appeared' that  at  this  time  T.  Gibbons,  Esq.  was  indebted 
to  Bodenham  and  Co.,  on  his  banking  account,  in  the  sum 
of  564/. ;  and  the  574/.  advanced  as  above  mentioned,  was 
charged  to  his  debit  in  the  partnership  accounts.  Under 
these  circumstances  it  was  objected,  on  the  part  of  the 
defendant,  that  the  plaintiff  had  no  right  to  sue  alone,  inas- 
much as  the  money  advanced  was  the  property  of  himself 
and  co-partners,  even  assuming  the  guarantee  to  have  been 
entered  into  with  him  personally.  The  Lord  Chief  Justice 
yielded  to  the  objection,  and  directed  a  nonsuit.  Another 
objection  taken  at  the  trial  was,  that  before  the  plaintiff 
could  recover,  it  lay  upon  him  to  prove  that  the  arrangement 
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stated  in  the  defendant's  letter  to.be  going  on  for  the  settle- 
ment of  Mr.  Gibboni  concerns,  had  not  taken  place ;  but 
upon  this  point  the  Lord  Chief  Justice  gave  no  opinion, 

Copleif,  A.  G.  in  Easter  Term,  obtained  a  rule  nisi  for 
setting  aside  the  nonsuit,  and  granting  a  new  trial. 

Jervis  and  Tindal  now  shewed  cause.  First,  the  evi- 
dence in  this  case  clearly  did  not  sustain  the  avermient  in 
the  declaration.  The  declaration  assumes  that  th^  money; 
advanced  was  the  property  of  Garrett  only,  whereas  it  be- 
longed to  himself  and  his  partners  Bodenham  and  Phillips. 
There  is  nothing  on  the  face  of  the  guarantee  which  makes 
it  a  personal  contract  with  the  plaintiff  alone.  According 
to  its  legal  effect,  it  is  a  guarantee  to  repay  the  money  to  the 
plaintiff  and  his  partners,  whose  jomt  property  it  was ;  and 
as  the  plaintiff  has  not  declared  according  to  its  legal  eflfect, 
this  action  cannot  be  maintained.  In  point  of  law  the 
interest  is  joint,  and  as  the  plaintiff  has  no  several  interest 
in  the  money,  he  cannot  sue  alone.  Second,  the  onus  was 
cast  upon  the  plaintiff  to  shew  that  no  provision  had  been 
made  by  the  defendant  to  repay  the  money,  by  the  arrange- 
ment spoken  of  in  the  letter,  for  the  settlement  of  Mr.  Gih^ 
bons^  concerns.  Non  constat,^  but  that  arrangement  may  be 
still  going  on,  and  if  it  be;  the  breach  assigned  is  not  proved, 
and  consequently,  on  that  ground  also  the  action,  cannot  be 
sustained. 


Gabrett 

V, 

Handlbt. 


Copley,  A.  G.  and  Campbell,  contr^.  The  answer  to  the 
first  objection  is,  that  where  an  express  promise  is  made  to 
one  of  several  parties,  although  they  may  have  a  joint 
interest,  that  one  may  maintain  an  action  in  his  own  name, 
as  trustee  for  himself  and  others.  In  the  case  of  a  policy  of 
insurance,  and  in  many  other  cases,  where  the  promise  is 
made  in  express  terms  with  an  individual'  underwriter,  he 
may  maintain  an  action  in  his  own  name,  although  there 
may  be  more  persons  connected  with  him  in  partnership  or 
interest.    Here  there  is  no  privity  between  the  defendant 

VOL.  V.  T 
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and  the  plaintiff's  partners.    The  plaintiff  undertakes,  per- 
sonally, that  the  money  shall  be  advanced,  and  he  does 
advance  it  himself  out  of  the  partnership  funds,  but  with 
the  consent  of  his  partners;  and  the  promise  to  repay 
having  been  made  to  him  individually  and  personally,  he 
may  maintain  an  action  in  his  own  name.    The  declaration 
avers  that  the  plaintiff  advanced  the  550/.  in  consideration 
of  the  defendant's  promising  the   plaintiff  that  provision 
should  be  made  for  repaying  him.     Now  die  letter  given  in 
evidence  completely  proves  that  averment.    It  may,  how- 
ever, be  collected  from  this  transaction  that  Bodenham  and 
Co.  had  lent  the  money  in  question  to  the  plaintiff  for  his 
own  personal  purposes,  and  that  he  afterwards  advanced  it 
to  the  defendant  on  his  own  account  in  furtherance  of  the 
agreement  be  had  entered  into.    Then  the  answer  to  the 
second  objection  is,  that  it  would  be  calling  upon  the  plain- 
tiff to  prove  a  negative  if  the  onus  was  cast  upon  him  to 
shew  that  no  provision  had  been  made  by  the  defendant  for 
repaying  the  money.    If  any  arrangement  had  been  made 
for  the  settlement  of  Mr.  Gibbons*  concerns,  it  lay  upon  the 
drfendant  to  shew  that  such  arrangement  had  taken  place. 
According  to  the  defendant's  letter  the  arrangement  alluded 
to  was  an  act  to  be  done  by  himself,  and  it  is  upon  the 
assurance  that  the  plaintiff  was  to  be  repaid  by  means  of 
such  an  arrangement,  that  the  lattef  was  induced  to  advance 
the  money.     It  lay,  therefore,  upon  the  defendant  to  make 
out  as  matter  of  defence  that  such  an  arrangement  had 
taken  place. 


Abbott,  C.  J. — My  learned  brothers  agree  with  me  in 
thinking  that  upon  the  first  point  a  nonsuit  ought  to  be 
entered,  and  therefore  it  is  unnecessary  to  give  any  opinion 
upon  the  second.  The  letter  itself  is  an  engagement  on 
the  part  of  the  defendant  to  be  answerable  to  the  plaintiff 
for  an  advance  of  money  to  be  made  by  him.  It  is  addressed 
to  the  plaintiff  alone,  and  it  takes  no  notice  of  his  partners. 
If  the  plaintiff  had  borrowed  the  money  of  his  partners,  and 
had  advanced  it  to  Gibbons,  all  would  have  been  right,  and 


Garrett 
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it  would  have  been  competent  for. him  to  have  maintained  J  824. 
the  action ;  but  the  contrary  appears  to  have  been  the  fact. 
If  he  had  borrowed  the  money  of  his  partners,  he  would 
have  been  made  debtor  to  them  in  the  partnerriiip  account,  Handlbt. 
but  he  was  not.  So,  if  he  had  borrowed  the  money  of  his 
partners,  and  be  had  lent  it  to  Gibbons^  the  latter  would 
have  been  made  debtor  to  him  alone ;  but  Gibbons  is  made 
debtor,  not  to  the  plaintiff,  but  to  the  partnership,  and  the 
money  advanced  is  brought  as  an  item  into  the  account 
which  had  previously  existed  between  him  and  the  partner- 
ship. This  is  abundant  evidence  to  shew  that  this  is  not 
money  advanced  by  the  plaintiff  individually,  but  by  the 
plamdff  and  his  partners,  out  of  the  partnership  funds.  I 
am  of  opinion,  therefore,  that  Gibbons  being  made  debtor 
to  the  partnership,  the  evidence  is  not  sufficient  to  support 
the  declaration,  and  a  nonsmt  ought  to  be  entered. 

Batley,  J. — ^The  letter,  it  is  true,  is  addressed  to  Gar- 
rett personally,  but  it  is  an  answer  to  the  allegation  in  the 
declaration,  which  states  that  he  was  the  person  by  whom 
the  money  was  advanced,  when  it  appears  in  fact  that  he 
alone  did  not  advance  the  money,  but  that  it  was  advanced 
by  himself  and  partners  in  their  joint  capacity  as  bankers. 
If  it  could  have  been  made  out  that  the  money  was  the  sole 
property  of  the  plaintiff,.he  might  have  sued  alone ;  but  the 
evidence  proves  that  it  was  partnership  money. 

HoLROYD,  J. — I  agree  with  the  Attorney  General  that 
if  an  express  promise  is  made  to  one  of  several  partners,  he 
may  sue  alone,  provided  his  interest  is  several ;  but  if  the 
legal  effect  of  the  promise  is  to  make  him  trustee  for  his 
partners,  the  action  should  be  brought  according  to  the 
interest,  although  the  engagement  is  entered  into  with  him 
personally.  I  thmk  the  nonsuit  in  this  case  was  right. 
There  is  no  occasion  to  give  any  judgment  on  the  second 
point  (a) 

Rule  discharged. 

(o)  Liitledaiey  J.  was  absent. 
y2 
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Friday^  GiLL  V.  CuBITT  and  Others. 

November  19. 

Where  a  bill  ASSUMPSIT  by  the  indorsee  against  the  acceptors  of  a 
counted abill  '^*'*  ^^  exchange,  drawn  by  one  JR.  Evered  on  Ae  1 9th 
of  exchange  Jugust,  1823,  at  two  months,  for  the  sum  of  71/.  Is.  \\d. 
upon  being  '  Piea,  non  assumpsit,  and  issue  thereon.  At  the  trial  before 
?T^^  r^lT  ^**^''»  ^  J-  *^  ^^^  London  Adjourned  Sittings  after  last 
goodness  of  Hilary  Term,  the  plaintiff  in  the  first  instance  rested  his  case 
* nce^w^ihout  ^^  ^^®  usual  proof  of  the  hand-writing  of  the  drawer  and  ac- 
asking  his  ceptors.  The  case  in  defence  was  this : — On  the  20th  August, 
oiher'quest^on,  ^  ^^^f  ^  ^^^^^  ^^  ^^^  defendants,  who  are  tradesmen  in  London, 
and  it  turned  made  up  a  parcel  by  their  direction,  containing  some  patterns 
out  that  the  ^  ,  ,  ,  .  ,  •  ,  .  ,  T  i  -ii  r 
bill  bad  been  of  goods,  and  a  letter  m  which  were  enclosed  three  bills  of  ex- 
stolen  :•—  change,  one,  the  bill  in  question,  another  for  50/.,  and  the  third 
action  by  the  for  43/.  1  £$.,  and  addressed  it  to  Mr.  Evered,  a  manufacturer 
the  acceSIr*^  at  Birmingham,  The  defendants'  porter,  on  the  same  day, 
that  it  was  for  booked  the  parcel  at  the  Green  Man  and  Still  coach  office, 
whether  the  to  go  by  the  Birmingham  .coach.  The  parcel  arrived  at  its 
plaintiflPhad  destination,  but  upon  examining  its  contents  it  appeared 
under circum-  that  the  letter  had  been  opened,  ^nd  the  tliree  bills  taken. 
orhTio'^Jlve  *^*y-  *^"  ^^^  following  day  Mr.  Evered,^e  drawer,  ad- 
excited  the  vertised  the  loss  of  the  bills  in  t\^o  newspapers,  and  gave 
nruSen^'and*  ^^®  defendants  notice  of  the  loss.     In  reply  to  this  case,  it 

careful  man,     >|'as  proved  on  the  part  of  the  plaintiff,  who  is  a  bill  broker 
and  the  jury      .      »       t       t  «  i  i  •  *.  i  ^ 

having  found    i°  Lombard  Street,  that  on  the  morning  of  the  2ist  August 

for  the  defend-  ^j,g  j^jij  j„  question  was  brought  to  his  office,  between  nine 
refused  to  set  and  ten  o'clock,  by  a  person  of  respectable  appearance,  for 
diet  ^*^"  ***®  purpose  of  being  discounted.  The  plaintiff  being  ab- 
sent from  London,  his  nephew,  who  assisted  him  in  his 
business,  and  was  the  only  witness  to  the  transaction,  stated 
that  he  did  not  know  the  name  of  the  person  who  brought, 
the  bill,  but  thought  that  his  features  were  familiar  to  him. 
At  first  he  declined  discounting  the  bill,  because  he  did  not 
know  the  names  of  the  acceptors.  The  stranger  •  then 
informed  him,  that  he  had  brought  some  other  bills,  to  be 
discounted  a  few  days  before,  and  it  would  be  found  on 
inquiry  that  the  parties  who  had  accepted  the  bill  in  qnes- 
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bon,  were  of  undoubted  respectability.  Tbe  stranger,  whose  1  ^^4. 
appearance  and  manner  were  free  from  suspicion,  then  left  '  q 
the  bill  at  the  office,  saying  he  would  call  again  in  the 
course  of  the  day  for  the  amount,  and  that  in  the  mean  time 
the  witness  might  make  the  necessary  inquiries.  The  wit- 
ness did  inquire,  and  satisfied  himself  that  the  acceptors 
were  persons  of  credit  and  respectability.  In  about  two 
hours  the  stranger  returned,  and  having  indorsed  the  bill  in 
the  name  of  Charles  Taylor,  the  witness  gave  him  the  full 
value  for  it,  minus  the  usual  discount,  and  a  brokerage  of 
two  shillings.  The  witness  stated  that  he  did  not  ask  the 
person  either  his  name  or  address,  or  whether  he  brought 
the  bin  on  his  own  account  or  any  other  persons,  or  how 
he  came  possessed  of  it.  He  stated  that  it  was  not  the 
usual  practice  of  the  plaintiff's  office  to  make  any  inquiries 
respecting  any  of  the  parties  to  a  bill  presented  for  discount, 
except  as  to  the  acceptors^  and  if  the  plaintiff  was  satisfied 
with  the  goodness  of  the  bill  in  this  respect,  it  was  imme- 
diately discounted.  Under  these  circumstances  the  Lord 
Chief  Justice  left  it  to  the  jury  to  say  whether  the  plaintiff 
or  his  nephew  (which  was  the  same  thing)  had  taken  tbe 
bill  in  question  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  and  cautious  man  ;  for  if 
he  had  so  taken  it,  although  he  had  given  full  value,  yet 
in  point  of  law  they  ought  to  find  their  verdict  for  the  defend- 
ant. The  learned  Judge  commented  upon  the  improper 
practice,  stated  to  exist  in  the  plaintiff's  office,  of  discount- 
ing bills  for  any  persons  whose  features  were  known,  but 
whose  names  and  addresses  were  not  known,  without  asking 
any  questions,  and  then  put  it  to  the  jury  what  they  would 
say  if  a  board  were  affixed  over  an  office  door,  in  the  city  of 
London,  with  this  notice,  "  Bills  discounted  for  persons 
whose  features  are  known,  and  no  questions  asked."  Under 
this  direction  the  jury  found  a  verdict  for  the  defendant. 

Gumei/,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  two  grounds;  first,  that  the  plaintiff  having 
bon&  fide  taken  the  bill  m  the  usual  course  of  business,  and 
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given  full  value  for  it,  was  entitled  to  recover  the  amount 
from  the  acceptors;  and  second,  that  the  Lord  Chief  Justice 
had  left  the  case  too  strongly  to  the  jury,  by  comparing  it 
to  the  case  of  a  person  giving  public  notice  that  he  will  dis* 
count  bills  for  any  body  whose  features  are  known,  without 
asking  questions. 

Scarlett  and  Parke  now  shewed  cause.  There  is  no 
ground  for  making  this  rule  absolute.  Where  a  bill  or  note 
has  been  acquired  by  theft,  or  other  improper  means,  and 
afterwards  comes  into  the  hands  of  a  holder  for  valuable 
consideration,  it  is  incumbent  on  him,  before  he  can  charge 
the  acceptor  or  maker,  not  only  to  shew  that  he  has  actu* 
ally  given  value  for  it,  but  also  that  he  has  come  by  it  under 
such  circumstances  as  are  entirely  free  from  suspicion,  or 
has  used  due  caution  in  inquiring  into  the  manner  in  which 
it  has  been  obtained  by  the  person  from  whom  he  derives 
title.  It  is  a  principle  which  cannot  be  shaken,  that  if  a 
party  cannot  make  out  both  these  propositions,  he  can  have 
no  locus  standi  in  a  court  of  justice.  In  cases  of  this  nature 
it  is  a  question  of  fact  for  the  jury,  whether  the  plaintiff  has 
taken  the  bill  under  such  circumstances  of  good  faith  and 
caution  as  entitled  him  to  recover.  This  rule  was  laid  down 
in  the  late  case  of  Egan  v.  Threlfall,{a)  where  the  question 

(a)  Egan  and  another  v.  J.  Threlfall. 

ti^^otffw^'  Trover  for  a  Bank  of  England  liote  for  1000/.  payable  to  bearer, 
lOOOi.  dated  dated  12th  October,  1820.  Plea  not  guilty,  and  issue  thereon.  At  the 
12th  October,  trial  before  Holroyd,  J.,  at  the  Summer  Assizes  for  Lancashirey  1823,  the 
?®^®»  j"  '•*'*  ^*^®  ''^^  ^^**  • — ^^®  plaintiffs  are  solicitors  in  London^  and  on  the  3d 
April,  1821,  Aprily  1821,  they  drew  a  check  on  their  bankers,  Messrs.  Snow  and  Paul, 
and  in  June,  for  7843/.  9j.  3d.  for  the  purpose  of  paying  the  amount  into  the  hands  of 
^^^^'  te?  f  *^®  Cashier  of  the  Bank  of  England,  to  the  credit  of  the  Accoantanc- 
cliange  to  a  General.  Their  clerk  having  obtained  payment  of  the  check  in  seven  one 
money  broker  thousand  pound  and  other  notes  of  smaller  amount,  carried  the  money  to 
in  lAvtrpool, 

by  a  person  with  whom  the  latter  was  well  acqoainted,  but  who  was  then  in  pecuniary  difficultiesy 
and  he  changed  it  by  giving  bills,  which  had  some  time  to  run,  and  cash,  deducting  a  commission, 
without  asking  any  questions  how  die  hoMer  came  possessed  of  it: — Held,  in  an  action  of 
trover  by  the  true  owner  against  the  money  broker,  that  it  was  for  the  jury  to  say  whether 
the  defendant  had  received  the  note  fairly  and  bon&  fide  in  the  ordinary  course  of  business  and 
had  given  fuU  value  for  it;  and  the  jury  having  found  for  the  plaintiff;  the  Court  refused  to 
disturb  the  verdict* 
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wasj  whether  the  plaintiff  had  taken  the  bank-note  under       1824. 
cir<miki8tances  that  ought  to  excite  the  sospicion  of  a  rea-      ^"^^ 

V. 

the  BaDk  of  England.  He  took  the  notes  out  of  his  pocket-book  in  order  Cvbitt.  * 
to  count  them  over  with  the  bank  clerk,  and  discovered  that  one  of  the 
thoosaad  pound  notes,  dated  12th  Ociober^  1820,  was  missing.  The 
plau]tii&  being  informed  of  the  loss,  immediately  advertised  the  note  in 
aeveial  momiog  and  evening  tAmdon  newspapers.  No  traces  of  the  note 
were,  however,  discovered  until  the  Sd  Jufyy  182S,  when  it  was  paid  into 
theBaakof  .Sn^iAwf  by  Messrs.  Jon^t,  X%«2  and  Ck>.  as  part  of  a  sum 
of  4idfi  U  /.  Oo  inquiry  it  was  discovered  that  Messrs.  Jonei,  IJoyd  and 
Co.  bad  received  the  note  of  Messrs.  WUUam,  Burgess  and  Co.,  vnth 
whom  the  defendant  kept  a  banking  account,  and  from  whom  they 
received  it  by  remittance  ^m  Liverpool,  with  other  money,  on  the 
26di  Jtcfte,  1822.  The  defendant  is  a  banker,  general  dealer,  spirit  mer- 
chant, partner  in  a  brewery,  and  bill  broker,  at  Liverpool.  On  inquiry 
of  htm  haw  he  came  possessed  of  the  note,  he  stated  to  the  piainti£&' 
agent  residing  at  Uverpoolf  that  on  the  24th  June,  1822,  he  ^scounted 
it  for  a  Mr.  Isaac  Hemyy  a  slop-seller  and  tavern-keeper  at  Laverpooiy 
and  gave  him  full  value  for  it  in  bills  to  the  amount  of  704/.  and  the 
remainder  in  bank-notes  and  cash,  allowing  him  5  per  cent,  interest  on 
the  bills  for  the  time  they  had  to  run,  and  deducting  one-eighth  percent, 
onnmission.  He  made  no  inquiry  of  Mr.  Henry  how  he  came  possessed 
of  the  note;  he  saw  that  it  was  a  good  one,  and  that  wb«  enough  for  him. 
At  that  very  time  die  plaintiflb'  agent  was  suing  Hemy,  at  the  instance 
of  the  defendant  and  his  partners  in  his  brewery  concern,  for  a  debt  of 
12  or  15/.  for  ale  sold  by  the  firm,  and  Henry  had  gjven  a  cognovit  for 
the  amount.  The  same  witness  stated  that  Hetuy  had  taken  the  bene- 
fit of  the  Insolvent  Debtors  Act  six  months  previous  to  the  time  of  the 
transaction  in  question ;  and  it  appeared  from  his  schedule  delivered  on 
that  occasion,  that  he  admitted  himself  to  be  the  defendant's  debtor  for 
^intuoos  liquors  sold  and  delivered  to  the  amount  of  S/.  0<.  6d,  The 
newspapers  in  which  the  plaintiflfe  had  advertised  the  note  were  in  general 
circulation  in  Lkerpool  at  that  period.  The  defendant  stated  that  there 
was  no  other  person  present  at  the  transaction  but  Henry,  He  kept  no 
account  of  the  transaction  in  his  books,  except  of  the  bills  which  were 
entered  in  his  bill-book,  and  which  he  produced  to  the  witness.  He 
could  not  state  how  the  diflFerence  between  the  704/.  and  the  renuundcr 
of  the  1000/.  was  made  up,  except  that  it  consisted  of  bank-notes  and 
gold,  but  in  what  description  of  notes  he  could  not  say,  as  he  had  no 
entry  of  the  transaction.  He  admitted  that  it  had  been  his  custom  for 
some  years  to  enter  all  such  transactions,  but  as  it  did  not  answer  he 
had  discontinued  it.  On  the  part  of  the  defendant,  it  appeared  from 
the  evidence  of  his  clerk,  that  on  the  24th  June,  1822,  he  was  present 
when  the  note  in  question  was  brought  to  the  defendant  by  Henry, 
to  have  it  changed.  The  defendant  had  had  frequent  transacUons  with 
Henry  in  discounting  bills  for  him.  Henry  was  a  slop-seller,  and  kept  the 
American  Tavern,  which  was  frequented  by  seafaring  people.    He  said 
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1824.       sonable  man^  conversant  with  business.     It  is,  therefore,  not 
sufficient  for  the  plaintiff  to  say  that  he  has  paid  the  full 

he  wanted  bills  of  exchange  and  cash  for  the  note;  that  be  wanted  the 
change  for  a  person  named  Hughes,  then  lodging  at  his  house;  and 
that  the  defendant  must  not  chai^ge  more  than  one-eighth  conmusBion. 
The  usual  comiQission  chai^ged  at  Liverpool  for  changing  large  notes 
was  one*fourth,  and  Henry  said  that  the  defendant  must  divide  the 
commission  with  him,  as  he  wished  to  have  some  profit  by  the  trans- 
action. The  defendant  agreed  to  take  only  one^ghth  per  cent,  if  Henry 
would,  take  part  of  the  amount  of  the  note  in  bills  of  exchange,  and  the 
rest  in  cash,  which  he  consented  to  do.  Whereupon  the  defendant  pro- 
duced several  biUs  for  Henry  from  his  pocket-book  to  select  vdiich  he 
pleased,  and  he  took  eight,  amounting  to  704/.,  upon  which  he  was 
allowed  5  per  cent,  for  the  time  they  had  respectively  to  run.  The  de- 
fendant gave  him  the  remainder  of  the  amount  in  bank-notes  and  cash, 
deducting  25«.  for  his  commission.  Witness  could  not  g^ve  any  precise 
account  of  the  bank-notes  which  were  given  to  Henry  with  the  bills. 
They  frequently  entered  the  numbers  of  30/.  notes,  and  notes  of  a  larger 
amount.  On  the  same  day  the  note  was  remitted  to  defendant's  bankers 
in  London^  Messrs.  WilUamt,  Burgess  and  Co.  The  bilk  given  to  Benry 
by  the  defendant  passed  current,  as  cash,  in  Liverpool^  in  the  purchase 
of  merchandize.  Two  of  the  bills  were  dishonoured  when  due,  but  the 
defendant  afterwards  took  them  up.  Henry  was  a  customer  of  the  de- 
fendant in  discount  transactions,  and  the  witness  knew  of  no  other 
dealings  between  them  except  in  discounting  bills.  The  defendant's 
remittances  to  the  house  of  Williams,  Burgets,  and  Co.  amounted  to 
200,000/.  per  annum.  Mr.  Henry  was  also  called  as  a  witness  for  the 
defendant,  and  he  stated  that  the  note  had  belonged  to  a  Mr.  Hughes, 
who  was,  at  the  time  of  the  transaction  in  question,  lodging  at  his  house> 
waiting  for  a  vessel  to  go  to  Amerk^'  He  had  been  at  his  house  in  the 
previous  month  of  November,  for  the  same  purpose.  Hughes  told  him  he 
wanted  a  Bank  of  England  note  for  1000/.  changed.  Witness  said  that 
he  could  not  get  so  large  a  note  changed  without  paying  a  commission 
of  one-eighth,  which  he  agreed  to  give.  Henry  then  took  the  note  to 
the  defendant,  and  told  him  he  wanted  it  changed  for  Hughes ;  that 
some  promiscuous  bills  would  do,  and  the  remainder  in  cash,  as  Hughes 
wanted  to  purchase  some  goods  to  take  with  him  to  America,  The  de- 
fendant then  said,  "  Very  well ;  I'll  do  it  for  you,"  and  produced  some 
bills,  eight  of  which  witness  selected,  amounting  to  704/.,  and  received 
the  remainder  in  cash  and  bank-notes,  paying  3^s.  conunission.  The 
witness  had  first  called  at  a  Mr.  AspinaWs,  a  bill  broker,  to  get  the  note 
changed,  but  as  that  person  had  not  cash  enough  about  him  at  the  time, 
he  proceeded  to  the  defendant's.  Between  witness's  house  and  the  de- 
fendant's, th<ere  were  three  or  four  respectable  banking  houses.  Witness 
could  not  give  a  correct  description  of  the  amount  of  the  bank-notes  he 
received  with  the  bills.  There  were  two  or  three  of  30/.,  he  believed  a 
30/.,  and  could  not  say  that  there  was  not  a  40/.    He  purchased  dou- 
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value  for  the  bill;  he  must  go  farther,  and  shew  that  he  has 

used  due  diligence  and  caution  in  ascertaining  the  right  of 

the  party  from  whom  he  received  it;  for  if  he  does  not  do 

that,  he  cannot  be  considered  as  having  received  it  bon&      Cubitt. 

fide.    It  is  true  that  in  Lawson  v.  Weston,  {a)  Lord  Kenyan 

is  reported  to  have  held,  that  it  was  sufficient  for  a  person 

who  discounted  such  a  bill,  to  shew  that  he  paid  value  for 

Uoom  for  Henry  to  the  amount  of  SCO/.  Hughes  soon  afterwards  went 
OD  board  the  vessel,  and  sailed  for  America,  None  of  the  bills  g^ven 
in  exchange  for  the  note  were  produced  in  evidence.  Under  these  cir. 
cnmstancee  the  question  was,  whether  the  piaintifis  could  maintain 
trover  for  the  bank-note. 

For  the  piaintifis  it  was  contendedi  first,  that  there  was  no  satisfactory 
proof  that  the  defendant  had  g^ven  full  value  for  the  note;  and  second, 
that  supposing  full  value  to  have  been  given,  stiU,  if  the  jury  were  satis- 
fied that  the  defendant  had  taien  the  note  under  circumstances  which 
oDg^t  to  excite  suspicion  in  the  mind  of  a  prudent  and  cautious  mao, 
and  induce  him  to  make  inquiries  as  to  the  manner  in  which  a  note  of  sa 
laige  an  amount  had  been  obtained  by  Henry,  and  he  negjected  to  make 
such  inquiries,  the  plaintiffs*  right  of  recovering  could  not  be  disputed. 

For  the  defendant  it  was  contended,  that  the  bon&  fide  payment  of  the 
value  of  the  note  in  the  ordinary  course  of  business,  was  an  answer  to 
the  action,  and  the  plaintifik  could  not  recover.  The  cases  of  Miller  v. 
Itaee(Jf)  and  Lamon  v.  Wetton  (c)  were  relied  upon.  ' 

HoLROYD,  J.  told  the  jury;  if  they  were  of  opinion  that  the  defendant 
bad  received  the  note  fiiirly  and  bonft  fide  in  the  ordinary  course  of 
business,  and  had  given  full  value  for  it,  he  would  be  entitled  to  a  ver- 
dict; but  if,  on  the  other  hand,  he  had  received  it  out  of  the  ordinary 
course  of  business,  and  had  not  in  fact  given  the  full  value  for  it,  then 
the  plaintiff  would  be  entitled  to  a  verdict. 

The  jury  found  for  the  plaintiffs. 

Scarkity  Brougham^  and  Tindal  for  the  piaintifis;  Crott,  Se|j.  Parke, 
and  Wighiman  for  the  defendant. 

Copleyy  A.  6.  in  Miehaehnoi  Term  last,  moved  for  a  new  trial,  on  the 
ground  that  the  facts  proved  in  evidence  did  not  warrant  the  conclusion 
which  the  jury  had  drawn ;  but 

The  Court  were  cleariy  of  opinion  that  the  case  had  been  properly 
left  to  the  jury  by  the  learned  Judge,  and  they  said  they  saw  no  reason 
to  be  dissatisfied  with  the  verdict. 

Rule  refused. 

(a)  4  Esp.  55.  (Jb)\  Burr.  452.  (c)  4  £sp.  56. 
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it;  but  the  propriety  of  that  decision  has  ever  since  been 
questioned.  The  interests  of  the  public  in  transactions  of  this 
nature,  require  that  a  much  more  extended  rule  should  be 
adopted.    The  most  dangerous  consequences  will  ensue  if 
this  Court  should  lend  its  countenance  to  the  doctrine,  that 
a  party  in  possession  of  a  stolen  bill  or  note,  shall  have  the 
power  of  negociating  it,  and  conferring  a  title  upon  another, 
without  being  subjected  to  any  examination  into  the  means 
by  which  he  has  obtained  possession.    If  a  different  princi- 
ple be  adopted,  it  will  open  wide  the  door  to  fraud  and 
theft,  and  deprive  innocent  parties  of  all  protection  against 
plunder.    This  may  be  prevented  fay  laying  it  down  as  a  rule, 
that  persons  who  take  such  securities,  even  for  valuable 
consideration,  shall  be  bound  to  exercise  that  ordinary  vigi- 
lance and  caution  which  is  to  be  expected  from  men  con- 
versant with  the  business  and  transactions  of  life.     In  that 
view  of  the  case  the  Lord  Chief  Justice  left  it  properly  to 
the  jury  as  a  question  of  fact,  whether  the  plaintiff  had 
taken  the  bill  under  circumstances  which  ought  to  have  ex- 
cited the  suspicion  of  a  prudent  and  careful  man^  conversant 
with  business.    The  facts  of  the  case  fully  justified  the 
strong  observations  made  by  the  learned  Judge  to  the  jury^ 
who  were  to  draw  their  conclusion  from  the  evidence.    No 
improper  conduct  is  insinuated  against  the  plaintiff;  but  if, 
from  want  of  due  caution,  or  the  careless  manner  in  which 
the  business  of  his  office  is  conducted  in  bis  absence,  he  has 
afforded  a  facility  for  the  disposal  of  this  bill  of  exchange, 
which  was  unquestionably  stolen  by  some  person,  the  loss 
must  fell  upon  himself. 

Gumey  and  JP.  Pollock  contrsl.  This  case  is  free  from 
any  question  of  mala  fides,  and  therefore  the  first  point  for 
the  consideration  of  the  Court  is,  whether  a  person  who  has 
bon&  fide  taken  a  bill  of  exchange,  and  given  the  full  value 
for  it,  is  entitled  to  recover  the  amount  from  the  acceptor, 
if  it  turns  out  that  the  bill  has  been  lost  or  stolen.  Now 
there  is  no  dispute,  that  the  plaintiff  gave  the  full  value  for 
tlie  bill,  nof  is  there  any  doubt  that  he  took  it  hosA  fide 
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under  a  belief  that  the  person  who  presented  it  for  discount 
bad  a  right  to  negotiate  it.  The  plaintiff's  clerk  took  every 
precaution  which  might  reasonably  be  expected  in  a  trans- 
action of  this  nature,  considering  the  sort  of  business  which 
die  plaintiff  carried  on.  It  is  not  because,  upon  a  review  of 
the  transaction,  more  caution  might  hax'e  been  properly  ex« 
ercised,  that  the  plaintiff  is  to  be  deprived  of  his  right  of 
recovering  against  the  acceptor  of  an  instrument  of  this 
description.  Here  are  two  innocent  parties,  and  the  ques- 
tion is,  who  is  to  suffier  ?  By  the  law  of  Englandj  of  which 
the  custom  of  merchants  is  a  part,  if  a  person  bon&  fide  ac- 
quires the  possession  of  a  bill  of  exchange^  upoii  good  con- 
sideration, he  is  entitled  to  hold  it  against  all  the  world, 
without  any  question  as  to  caution  or  want  of  caution,  in 
the  manner  in  which  he  has  acquired  it.  If  want  of  caution 
is  to  be  the  test  in  a  case  of  this  nature,  it  is  manifest  that 
the  want  of  caution  here,  is  on  the  part  of  the  defendants, 
for  if  this  bill  had  been  indorsed  or  accepted  specially,  it 
would  have  prevented  any  loss  to  the  person  really  entitled 
to  its  value.  If  persons  transmitting  inland  bills  to  distant 
parts  of  the  country  will  not  take  the  trouble  to  indorse 
them  specially,  but  merely  leave  them  in  blank,  and  any 
accident  happens,  the  loss  must  fall  upon  themselves,  and 
not  upon  a  bon^  fide  innocent  holder  for  value.  It  would 
be  a  novel  proposition,  in  commercial  law,  to  hold  Uiat  a 
party  discounting  a  bill  is  bound  to  investigate  the  title  of 
the  person  from  whom  he  receives  it.  Such  a  doctrine 
would  have  the  effect  of  clogging  the  circulation  of  instru- 
ments of  this  description,  and  would  impose  upon  bankers 
and  merchants  such  difficulties  as  would  completely  frustrate 
the  end  and  object  of  such  securities.  The  case  of  Lawson 
V.  Weston  is  an  express  authority  upon  this  point,  and  though 
it  is  said  that  the  decision  there,  has  always  been  questioned^ 
yet  there  is  no  case  in  which  it  has  been  overruled.  There 
the  plaintiffs,  who  were  bankers,  had  discounted  the  bill  in 
the  usual  course  of  their  business  for  a  person  who  brought 
it  to  their  shop,  but  who  was  unknown  to  them.  It  was 
contended  by  the  defendant,  that  although  a  peioon  might 
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pay  a  bill  to  which  he  yfzs  a  party,  to  one  who  had  come 
.  dishonestly  by  it,  by  reason  of  the  personal  liability  attached 
to  his  name  on  the  bill,  a  banker  or  any  other  should  not 
discount  a  bill  for  a  person  unknown  without  using  due 
diligence  to  inquire  into  the  circumstances,  as  well  respect- 
ing the  bill,  as  of  the  person  who  offered  to  discount  it. 
But  Lord  Kenyan  said  **  that  to  adopt  the  principle  of  the 
defence  to  the  full  extent  stated,  would  be  at  once  to  para- 
'  lyze  the  circulation  of  all  the  paper  in  the  country,  and  with 
it,  all  its  commerce.  The  circumstance  of  the  bill  having 
been  lost  might  have  been  material  if  ^ey  could  bring  know- 
ledge of  that  feet  home  to  the  plaintiffs.  They  might  or 
might  not  have  seen  the  advertisement,  and  it  would  be  going 
great  length  to  say  that  a  banker  was  bound  to  make  inquiry 
concerning  every  bill  brought  to  him  to  discount;  it  would 
apply  as  well  to  a  bill  for  10/.  as  for  10,000/."  That  case  there- 
fore decides  the  very  question  now  raised.  It  is  a  decision 
which  has. never  been  overturned,  and  although  the  amount 
of  the  bill  was  500/.  yet  the  case  was  not  carried  farther. 
That  decision  turned  upon  the  bona  fides  of  the  transaction, 
and  so  must  the  decision  here.  The  principle  upon  which 
that  case  was  founded  was  not  new;  it  had  been  previously 
recognized  in  Miller  v.  Race  (a),  Grant  v.  Vaughan{b),und 
Peacock  V.  Rhodes  {c).  On  the  first  point,  therefore,  the 
jury  were  not  justified  in  the  conclusion  they  have  drawn. 
Then  secondly,  the  learned  Judge  left  the  case  to  the  jury 
with  observations  which  the  facts  did  not  warrant.  Un- 
doubtedly if  a  person  gives  public  notice  that  he  will  discount 
bills  for  per^ns  whose  faces  are  only  known,  and  that  no 
question  shall  be  asked,  that  would  be  such  cogent  evidence 
of  fraud,  and  misconduct,  as  would  justify  the  jury  in  finding 
a  verdict  for  the  defendant.  Such  a  notice  would  be  tanta- 
mount to  an  invitation  to  bring  stolen  goods.  But  there 
was  no  evidence  in  this  case  to  justify  that  mode  of  putting 
/the  case  to  the  jury.  Here,  assuming  that  the  plaintiff  was 
not  sufficiently  cautious,  yet  still  he  acted  bon&  fide  and  gave 
full  value  for  the  bill.  The  case  of  Egan  v.  Threlfall  was 
(a)  1  Burr.  452.  (6)  3  Burr.  15,  16.  (c)  Doug.  611v 
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decided  oq  the  ground  of  fraud,  but  here  there  was  no  pre- 
tence for  imputing  fraud,  and  therefore  the  case  was  impro- 
perly  left  to  the  jury. 

Abbott,  CL  J. — If  upon  re-consideration  of  the  evidence, 
it  appeared  to  me  that  the  jury  could  reasonably  have  drawn 
a  conclusion  different  from  that  which  they  have  drawn,  I 
should  be  personally  very  anxious  that  this  case  should  un- 
dergo another  trial,  lest  any  thing  that  fell  from  me  by  way 
of  remark  or  observation,  might  be  supposed  to  have  had 
too  much  influence  upon  their  minds.     But  being  of  opinion 
that  the  only  proper  and  safe  cotlclusion  which  could  be 
drawn  from  the  evidence  has  been  drawn  by  the  jury,  and 
that  the  same  conclusion  would  be  drawn  if  another  trial 
took  place,  I  think  this  rule  ought  to  be  discharged.    I  agree 
with  the  counsel  for  the  plaintiff  that  this  case  is  hardly 
distinguishable  from  Lawson  v.  Weston.    If  there  be  any 
distinction,  it  is  this,  that  in  the  present  case  the  plaintiff^s 
nephew  said  it  was  not  usqal  with  them  to  make  any  in- 
quiry or  ask  any  questionsWf  bills  were  brought  to  them  by 
persons  whose  features  they  supposed  themselves  to  know, 
provided  they  were  satisfied  with  the  names  of  the  acceptors. 
That  circumstance  does  not  appear  in  the  reported  case  of 
Lawson  v.  Weston,  and  perhaps  that  may  be  a  stronger  case 
than  this.     I  cannot  but  persuade  myself  that  if  my  Lord 
Kenyan  had  anticipated  the  c6nsequences  that  would  follow 
from  die  rule  laid  down  in  that  case,  that  learned  Judge 
would  have  paused  before  he  came  to  the  decision  there 
propounded.     Since  the  determination  of  that  case,  the 
practice  of  robbing  stage-coaches  and  other  conveyances,  of 
securities  of  this  kind,  has  been  very  considerable,  and  per- 
sonally I  cannot  forbear  thinking  that  that  practice  has  re- 
ceived encouragement  from  the  facility  which  has  been  given 
to  the  disposal  of  stolen  property  of  this  description  either 
in  London  or  in  the  country,  from  the  promulgation  of  the 
principle  there  laid  down.     I  should  extremely  regret,  if  I 
were  to  do.  or  say  any  thing,  sitting  in  the  seat  of  judgment, 
that  might  have  the  effect  or  reasonably  be  supposed  to  have 
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the  effect  of  impeding  the  commerce  of  the  country,  by 
preventing  the  due  and  easy  circulation  of  paper.    But,  I 
am  decidedly  of  opinion^  (and  I  cannot  express  myself  too 
strongly,)  that  no  injury  will  be  done  to  the  commerce  of  the 
countfy  by  a  decision  that  this  plaintiff  cannot  recover.     It 
appears  to  me,  on  the  contrary,  to  be  for  the  interest  of  com* 
merce,  diat  no  person  should  take  a  security  of  this  kind 
from  another,  without  some  reasonable  caution  and  inquiry. 
If  he  take  such  a  security  from  a  man  whom  he  really  knows, 
or  if  he  finds  upon  inquiry  that  there  is  nothing  amiss  in  the 
title  of  the  person  who  presents  it,  he  has  done  all  that  any 
per9on  can  fitly  and  properly  do.    But  if  it  is  to  be  laid  down 
as  the  law  of  thia  land,  that  a  person  may  take  a  security  of 
this  kind,  and  give  his  money  for  it  to  a  man  of  whom  he 
knows  nothing,  and  of  whom  he  makes  no  inquiry  at  all,  it 
appears  to  me  that  such  a  decision  will  be  rather  injurious 
than  beneficial  to  commerce,  by  reason  of  die  encourage- 
ment it  will  afford  to  the  purioining,  stealing,  and  defrauding 
persons  of  securities  of  this  kind.    The  interest  of  commerce 
requires,  that  bonft  fide  and  real  holders  of  bills,  known  to 
be  such,  shall  have  no  difficulty  thrown  in  their  way  in 
parting  with  them;  but  the  interest  of  commerce  does  not 
require  that  any  individual  should  be  enabled  to  dispose  of 
bills  or  notes  without  being  subject  to  inquiry.    In  order 
fo  prevent  the  encouragement  which  the  decision  in  Lawson 
V.  fVeston  is  calculated  to  afford  in  the  disposal  of  notes  and 
bills  improperly  come  by,  I  think  the  sooner  it  is  known 
diat  that  case  is  at  least  doubted  by  this  Court,  the  better  it 
will  be.    I  wish  doubts  had  been  cast  upon  that  case  at  an 
earlier  period,  for  if  that  had  been  done,  probably  this 
plamtiff  would  not  have  suffered.    Coming  to  the  facts  of 
this  case,  they  are  these :  that  the  young  man  entrusted  with 
the  management  of  the  plaintiff's  business  during  his  absence, 
acting  according  to  the  course  which  the  plaintiff  himself 
when  present  would  have  followed^  gave  the  money  for  tikis 
bill  to  a  person  of  whom,  though  he  supposed  he  knew  him, 
he  really  knew  nothing.    This  is  done  at  a  very  early  hour, 
between  nine  and  ten  o'clock  on  the  very  next  day  after  the 
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bill  was  loat.  I  cannot  help  saying  that|  in  my  opbioBi  the 
practice  stated  to  have  existed  in  the  plaintiff's  office  is  at 
least  very  incooTenient  for  the  reasons  I  have  given.  It 
seems  to  mey  as  I  have  already  said,  that  it  is  a  great  en- 
couragement to  fraud  and  roguery,  and  it  is  the  duty  of  the 
Court  to  lacy  damn  such  rules  as  will  tend  to  prevent  and 
not  afford  encouragement  to  such  practices.  Notwithstand- 
ing the  sentiments  of  reverence  which  I  most  unfeignedly 
entertmn  for  every  thing  that  fell  from  Lord  Kemfon,  I  can- 
not help  thinking  that  the  view  which  he  took  of  this  sub- 
ject io  the  case  of  Lawson  v*  Weston  was  npt  correct,  and 
theref<M«  I  am  of  opinion,  for  the  reasons  I  have  given,  that 
this  verdict  ought  not  to  be  disturbed. 

Bayley,  J. — ^I  agree,  that  the  way  in  which  my  Lord 
Chief  Justice  put  this  case  for  the  decision  of  the  jury,  by 
asking  what  would  be  their  judgment  if  a  man  were  to  write 
on  a  board  over  his  shop,  **  Bills  discounted  for  strangers, 
if  they  have  good  names  on  them,  without  any  questions 
asked,''  was  a  very  strong  way  of  submitting  the  case  to 
thenr  consideration.  But  I  think  it  was  no  more  than  the 
ftcts  of  this  case  warranted,  and  that  he  was  laying  down,  as 
the  general  rule,  that  which  exactly  squared  with  the  par- 
tacolar  facts  of  this  case.  /Taking  it  that  this  was  the  man- 
ner m  which  the  plaintiff  commonly  dealt,  and  that  that  was 
hb  general  habit  as  a  broker,  it  would  have  warranted  such 
an  advertisement  as  that  which  was  here  described;  and  if 
in  general  that  was  not  his  course  and  habit  of  business, 
why  then,  in  this  particular  instance,  he  deviated  from  his 
general  course.  In  this  case  a  party  goes  to  the  plaintiff's 
office,  between  nine  and  ten  o'clock  in  the  moming,  to  dis- 
count a  bill.  The  clerk  would  naturally  ask  the  party  his 
name.  But  doea  he  do  so?  No.  He  knows  his  features, 
atleast  he  thii^  he  does ;.  be  does  not  know  where  be  lives, 
and,  ID  fact,  he.  knows  nothing  at  all  about  him.  But  the 
bill  is  left  for  a  couple  of  hours,  »id  at  the.  end  of  that  time 
the  party  comes  back  again.  The  clerk  then  has.  the  oppor- 
tunity of  asking  his  name,  and  whether  he  comes  on  his  own 


CASES  IN  THE  KINg's  BENCH, 

account,  or  from  any  and  what  house.  But  no  question  of 
that  kind  is  put  to  him.  Under  these  circumstances  I  think 
it  was  properly  put  by  the  Lord  Chief  Justice  to  the  jury  to 
say,  whether  due  caution  had  been  used  in  this  particular 
instance.  If  due  caution  had  not  been  used,  then  the  plain- 
tiff had  not  discounted  this  bill  in  the  usual  and  ordinary 
course  of  business,  and  in  the  way  in  which  business,  pro- 
perly and  rightly  conducted,  would  have  required.  It  is 
said  that  the  question  which  the  Lord  Chief  Justice  should 
have  put  for  the  consideration  of  the  jury,  in  his  direction 
to  the  jury,  was  this, — '^  was  this  bill  taken  boni  fide  and 
for  valuable  consideration."  I  admit  that,  in  general,  that  is 
the  question  which  is  put ;  but  I  think  it  -was  parcel  of  the 
bona  fides  whether  the  plaintiff  had  asked  those  questions 
which,  in  the  ordinary  and  proper  manner  in  which  business 
ought  to  be  conducted,  a  party  ought  to  ask,  and  may  be* 
fiiirly  expected  to  ask.  I  think  from  the  manner  in  which 
my  Lord  Chief  Justice  presented  the  case  to  the  jury,  he 
put  that  as  being  part  and  parcel  of  the  bona  fides.  It  was 
so  put  in  former  cases  at  Nisi  Prius.  In  the  case  of  Miller 
V.  Race^  Lord  Mansfield  says,  '^  Here  an  innkeeper  took  the 
note  boni  fide  in  his  business,  from  a  person  who  made  the 
appearance  of  a  gentleman.  Here  is  no  pretence  or  sus-* 
picion  of  collusion  with  the  robber.  For  this  matter  was 
strictly  inquired  and  examined  into  at  the  trial ;  and  is  so 
stated  in  the  case,  that  he  took  it  for  a  full  and  valuable  con-' 
sideration  in  the  usual  course  of  business.  Indeed,  if  there 
had  been  any  collusion,  or  any  circumstance  of  any  unfair 
dealing,  the  case  had  been  niuch  otherwise/'  Now  the 
question  put  by  my  Lord  Chief  Justice  for  the  consideration 
of  the  jury,  whether  a  party  uses  due  caution  or  not,  is,  in 
other  words,  putting  to  them,  whether  he  took  it  in  the  usual 
course  of  business,  for  the  course  of  business  must  require, 
,  in  the  usual  and  ordinary  manner  of  conducting  it,  a  prop)sr 
and  reasonable  degree  of  caution  necessary  to  preserve  the 
interests  of  trade.  The  next  case  in  order  of  time  is  Grant 
V.  Vaughan.  In  that  case  fVilmot,  J.  says,'  *'  The  note  ap-* 
pears  to  have  been  taken  by  him  fairly  and  bon&'fide,  in  tihe 
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course  of  trade,  and  «ven  with  the  greatest  caution.  ,  He 
made  inquiry  about  it,  and  then  gave  the  change  for  it ;  and 
there  is  not  the  least  imputation  or  pretence  of  suspicion 
that  he  had  any  notice  of  its  being  a  lost  note."     That 
learned  Judge  did  not  consider  the  question  of  bona  fides  to 
be  merely^  whether  the  note  was  taken  by  a  party  without 
having  any  real  suspicion  in  his  own  mind,  but  whether  he 
had  taken  it  in  the  usual  course  of  trade,i  and  with  proper 
caution.  .  In  Peacock  v.  Rhodes,  a  shopkeeper  at  Scar^ 
borough  took  from  a  perfect  stranger  a  bill  of  exchange  in 
payment  of  goods  which  the  stranger  bought  of  him  in  the 
way  of  his  trade,  and  Lord  Mansfield  said,  under  those  cir-  , 
comstances,  ^'  the  question  of  mala  fides  was  for  the  consi- 
deration of  the  jury.     The  circumstance  that  the  buyers 
and  the  drawers  were  strangers  to  the  plaintiff,  and  that  be 
took  the  bill  for  goods  on  which  he  had  a  profit,  were 
grounds  of  suspicion  very  fit  for  their  consideration.    But 
they  have  considered  them,  and  have  found  it  was  received 
in  the  course  of  trade,  and  therefore  the  case  is  clear.*' 
These  are  authorities  to  shew  that  the  question  here  was  a 
proper  question  for  the  consideration  of  the  jury,  namely, 
whether  the  plaintiff  did  inquire  with  that  degree  of  caution 
which,  in  the  ordinary  course  of  business,  a  prudent  person 
ought  to  use.    That  was  the  question  put  by  the  Lord  Chief 
Justice  to  the  jury,  and  they  having  exercised  their  judgment 
upon  it,  I  think  their  decision  is  one  with  which  there  is 
not  any  reason  to  be  dissatisfied.    On  the  contrary,  L  think 
the  interests  of  trade  require  that  it  should  be  laid  down  as 
a  rule,  that  a  party  Cannot  be  considered  in  law  as  acting 
bon&  fide,  or  with  due  caution  and  diligence,  if  he  takes  a 
bill  of  exchange  from  a  person  whose  features  alone  he 
knows,  without  knowing  what  his  name  is,  where  he  lives, 
or  whether  he  is  a  person  with  whom  he  has  been  in  the 
habit  of  trading.    I  agree  with  my  Lord  Chief  Justice  that 
if  in  this  instance  we  were  to  hold  that  the  plaintiff  had  ex- 
ercised due  caution,  it  would  certamly  be. giving  a  great 
facility  to  the  disposal  of  billa  of  exchange,  which  have  been 
tost  or  stolen,  b^  persons  who  have  found  or  dishonestly 

VOL.  V.  z 
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obtaioed  thein.  It  appears  to  me,  therefore,  that  my  Lord 
Gbief  Justice  has  laid  down  the  proper  rule  applicable  to 
Jthe  case,  and  that  his  direction  was  consistent  with  the  doc- 
trine laid  down  in  former  cases,  and  as  I  see  no  reason  to 
be  dissatisfied  with  the  finding  of  the  jury,  I  think  we  ought 
Xo  discharge  this  rule. 

HoLBOYD,  J. — I  think  there  is  not  sufficient  ground 
-to  warrant  us  in  granting  a  new  trial.  The  rule  laid  down 
by' the  Lord  Chief  Justice  to  the  jury  was  correctly  pro* 
pounded*  Before  the.  plaintiff  could  recover  in  this  action, 
it  wan  requisite  for  him  to  shew  not  only  that  he  had  given 
ft  valuable  consideration  for  the  bill,  but  also  that  be  should 
establish,  to  the  satisfaction  of  the  jury,  that  he  had  taken  it 
faon&  fide.  If  he  took  it  for  reasons  of  profit  arising  from 
interest  or  commission,  under  circumstances  affording  xea* 
aonable  ground  of  suspicion,  without  inquiring  whether  the 
person  who  brought  it  came  by  it  honestly  or  not,  or  if  he 
took  it  merely  because  it  was  dmwn  upon  an  acceptor  with 
^hom  he  was  satisfied,  then  he  took  it  at  a  risk  whether 
Ae  bill  was  stolen  or  not,  and  therefore  he  took  it  at  his 
periL  I  cannot  agree  with  the  doctrine  laid  down  by  Lord 
iKenyon  in  Lawson  v.  fVesionk  Whether  a  bill  or  note  has 
been  taken  bon4  fide,  involves  the  question  whether  it  baa 
been  taken  with  due  caution;  and  that  is  a  question  entirely 
for  the  consideration  of  the  jury,  under  all  the  .circum- 
atances.  Discounting  a  bill  merely  because  the  party  is  sa- 
tisfied with  the  responsibility  of  the  acceptor,  and  without 
inquiring  how  the  holder  came  possessed  of  it,  is  not  suC- 
fieient  to  entitle  the  discounter  to  maintain  an  action  upon 
ihe  bill,  if  it  turns  out  that  the  holder  came  by  it  dishonestly. 
.The  risk  in  that  case  falls  upon  the  party  who  so  acta  witb» 
joiit  doe  caution,  and  the  law  will  not  assist  him  in  recover- 
ing the. amount.  The  circumstances  under  which  this  bill 
was  taken,  tend  strongly  to  shew  that  when  the  plaintiff  took 
the  bill  he  did  not  chuse  to  make  inquiry  bow  the  party  had 
obtained  possession  of  it,  but  rather  than  refuse  the  bill, 
took  upon  himself  the  risk,  in  order  to  get  the  profit  by  the 
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discottnt  and  commission.    I  therefore  think  that  the  direc*  18£4. 

lion  of  the  Lord  Chief  Justice  was  perfectly  correct  in  point  ^^^^^^^ 

of  hw,  and  that  the  jury  have  drawn  the  proper  conclusion  9. 

fix)m  the  evidence.  Cwbitt. 

LiTTLBDALE,  J.  was  in  the  Bail  Court. 

Rule  discharged. 


The  King  v*  The  Inhabitants  of  Gbeat  Wigston.  Saturday^    • 

QOth  Nov, 
Two  Justices,  by  their  order  dated  dd  February^  1823,  An  infant  can 
removed  John  Sampson,  Mary,  his  wife,  and  Olioe,  their  bhidVmseS' 
child,  from  the  parish  of  St.  Margaret,  in  the  borough  except  such  as 
of  Leicester,  to  the  parish  of  Great  Wigston,  in  the  county  hU  ^n^bcnc- 

6f  Leicester;  and  the  sessions,  on  appeal,  confirmed  the  ^}*  therefore, 
-  -  .  ,  .  .         ^  ■ .    ^  ,  \,.  „  though  he  may 

order,  subject  to  the  opmion  of  this  Court  upon  the  follow*  bind  himself 

lae  case.  f "  apprentice, 

°  he  cannot  dis- 

solve  the  in« 

The  patiper,  when  he  was  eleven  years  old,  was  bound  wbere^an  in- 

apprentice  to  John  Humberston,  of  the  parish  of  Great  ^^°t  l^a°<l 

Wigston,  (or  the  term  of  seven  years.    The  indenture  was  prentice  for  7 

eiecuted  by  the  master,  the  pauper,  and  John  BuUivant,  7^">  ^°^ 

after  servinc  9 


the  grandfather  of  the  pauper,  the  pauper's  father  being  a  years  quarrel- 
soldier  abroad.    The  grandfather  paid  a  premium  of  7/.  to  ^^"'*J|j^d 
Humberston.    The  pauper  served  Humberston  under  this  him  sixpence 
indenture  for  between  three  and  four  years  at  Great  Wig*  mainderof  his 
ston,  when  some  disagreement  taking  place  between  them,  time,  and  then 
Humberston  agreed  to  sell  the  pauper  die  remainder  of  his  bound  himself 

time  fDr  sixpence.    The  pauper  accordingly  paid  Humber*  ^  »no*er 

■^  r     r  ^  J  r  master  m  ano* 

Stow  the  sixpence,  and  left  him  the  same  day.      The  inden*  ther  parish:— 

tore  hud  never  been  in  the  possession  of  any  of  the  parties,  apmm^bad 

but  had  been  kept  for  all  the  parties  by  the  person  who  no  power  to 

prepared  it,  and  no  application  was  made  for  it  (o  be  de-  first  appreiK 

livered  up.    The  grandfather  was  not  a  party  to  the  agree-  '|j**''{P*  *"^ 

ment  for  parting  entered  into  between  the  pauper  and  his  cond,  there- 

master>  and  was  not  even  privy  to  it.    A  few  days  after  the  ^^^  ^aVcon* 

pauper'  left  Humberston  he  bound  himself  apprentice  to  ferred  no  set- 

^  tleoMnt. 


The  King 

V. 
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Thomas  Waine^  of  the  parish  of  Saini  Mary,  in  the  borough 
of  Leicester,  for  seven  years,  and  served  him  under  the 
indenture  for  five  years,  and  resided  during  the  ivhole  of  that 


-.      ^^^         time  in  that  parish, 
of  Great 


WiosToir, 


S.  M.  Phillipps  and  Humfrey,  in  support  of  the  order  of 
sessions.  The  pauper  was  properly  removed  to  Great  Wig-^ 
ston.  The  second  indenture  wsis  void,  because  the  first  was 
never  legally  determined.  The  pauper  himself  could  not  put 
an  end  to  k,  because  he  was  an  infant,  and,  therefore,  inca- 
pable of  making  any  contract  except  for  his  own  benefit. 
Now  the  dissolution  of  the  first  indenture  was  an  act  preju- 
dicial to  him,  and  one  consequently  which  the  law  would 
not  allow  him  to  do ;  this  case,  therefore,  is  in  that  important 
respect  perfectly  distinguishable  from  Rex  v.  Maimtsorrei{a), 
«nd  cannot  be  governed  by  it.  I'he  first  contract  having 
been  made  by  deed  could  not  legally  be  dissolved  by  parol^ 
even  if  all  the  contracting  parties  had  joined  in  the  dissolu- 
tion; Rexv.  Bow{b)  and  Rex  v.  Skeffington{c);  but  they 
did  not  all  join,  for  the  grandfather,  who  was  a  party  to  die 
first  indenture,  was  not  a  party  to  its  dissolution,  nor  even 
privy  to  the  fact;  and  Rex  v.  Austrey  (d)  is  an  authority 
to  shew  that  it  was  necessary  that  all  the  parties  should  join. 
Lastly,  the  dissolution  of  the  first  indenture  was  a  fraudulent 
transaction  on  the  part  of  the  master,  because  he  had  received 
a  considerable  premium  with  the  apprentice,  and  was,  there- 
fore, bound  either  to  keep  him  during  the  whole  of  the  time, 
or  to  return  part  of  the  premium,  and  on  that  ground  also  the 
dissolution  is  clearly  void  •  Therefore,  the  first  indenture  re« 
maining  valid,  and  the  second  being,  for  the  reasons  already 
3tated,  a  nullity,  the  pauper  could  gain  no  settlement  under 
that,  and  consequently  has  been  properly  removed  to  Great 
fVigston  as  his' only  place  of  legal  settlement. 

G.  Marriott  and  Simons,  contrd.    There  is  nothing  upon 

(a)  S  M.  and  S.  497.  (c)  3  B.  and  A.  38«. 

(^}  4  M.  and  S.  38S.  {d)  Burr.  S.  C.  U%. 


WiosToar. 
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the  face  of  the  case  to  warrant  die  assertion  that  the  disso^       1824. 

lotion  was  a  fraudulent  act  on  the  part  of  the  master,  and     _    _ 

where  fraud  is  not  expressly  found,  the  Court  will  not  pre*  9. 

sume  it.    There  is  no  real  distinction  between  this  case  and  _     '^^^ 

Ikhabitamts 

lUx  V.  MouhtsorreL  There  the  dissolution  was  by  parol,  of  Great 
and  the  apprentice  was  an  infiint  at  the  time;  and  here  the 
dissolution  was  beneficial  to  the  apprentice,  because  the 
case  finds  that  he  and  the  master  were  mutually  discon- 
tented. Rex  V.  Skeffington  differs  from  this  case,  because 
the  Court  there  decided  upon  the  ground  that  it  was  not 
shewn  that  the  apprenticeship  had  ever  been  well  consti* 
tated;  and  Rex  v.  Austrey  is  equally  distinct,  for  that  was 
the  case  of  a  parish  binding,  and,  therefore,  the  apprentice 
there  not  having  been  a  party  to  the  indenture  could  not 
possibly  have  any  power  to  dissolve  it.  The  grandfiither 
not  having  joined  in  the  dissolution  here  is  perfectly  im* 
material,  because  he  had  no  authority  to  become  a  party  to 
the  indenture  while  the  father  of  the  apprentice  was  alive; 
therefore,  having  interfei'ed  unnecessarily  in  the  deed,  his  in-, 
terference  could  not  be  necessary  in  the  agreement.  In  this 
view  of  the  case  the  dissolution  of  the  first  indenture  was 
legal  and  complete,  and  the  proper  place  of  the  pauper's 
settlement  is  the  parish  in  which  he  served  under  the  second 
indenture. 

Abbott,  C.  J. — 1  am  satisfied  that  the  sessions  have 
done  right  in  settling  this  pauper  in  the  parish  of  Great 
Wigston.  It  is  a  general  rule  of  Jaw  that  an  infant  cannot  do 
any  act  to  bind  himself,  except  such  as  is  evidently  for  his 
own  benefit.  The  act  of  binding  himself  an  apprentice  has 
been  considered  as  coming  within  the  exception,  and  upon 
that  principle  it  has  been  held  that  an  infiant  may  be  a  party 
to  an  indenture  of  apprenticeship.  But  if  the  act  of  binding 
himself  an  apprentice  is  for  the  benefit  of  the  infant,  it  is 
impossible  to  contend  that  the  act  of  dissolving  such  a  con- 
tract is  for  his  benefit  also;  for  such  a  proposition  clearly 
involves  a  contradiction  in  terms  and  an  absurdity  ia  fiict. 
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Then  .having  ascertained  what  is  the  general  rule  of  law,  and 

Th  'K  ^^^^  ^^^  exception  to  it,  it  remains  only  to  inquire  whether 

V.  diii  particular  case  comes  within  that  exception;  or,  in  other 

IvBABiTANTS  ^^^^f  whcthcr  the  dissolution  of  the  apprenticeship  here 

of  Gesat     ^as  for  the  benefit  of  the  infant.    In  Rex  v.  Moutti$oml 

the  master  had  run  away  and  deserted  the  apprentice,  the 

latter,  therefore,  was  no  longer  in  a  situation  to  reap  any  of 

the  ad? antages  expected  to  result  from  the  contract.  >  Upon 

that  ground  the  Court  did  think  that  in  diat  particular  case 

it  was  for  the  benefit  of  the  apprentice  to  be  released  from 

the  indenture,  and  in  my  opinion  rightly,  because  otherwise 

he  must  have  remained  bound  by  a  contract  from  which  he 

could  not  possibly  derive  any  advantage.     But  here  there  are 

no  facts  presented  to  our  notice  from  which  we  can  infer 

Aat  the  dissolution  of  the  apprenticeship  was  beneficial  to 

the  infimt,  and,  therefore,  as  the  case  does  not  come  within 

the  exception  it  does  come  within  the  general  rule,  and  the 

first  binding  nevter  having  been  legally  dissolved,  the  second 

is  a  nullity,  and  no  settlement  could  have  been  gained  by 

service  under  it.    On  this  single  ground  I  am  of  opinion  that 

the  order  of  sessions  must  be  confirmed. 

Bat  LEY,  J.-^I  am  of  the  same  opinion.  The  sessions 
were  clearly  right  in  the  decision  to  which  they  came  upon 
this  case;  the  only  error  diey  have  committed,  and  of  which 
the  Court  have  a  ri^ht  to  complain,  is,  that  they  have  sent 
a  case  for  our  opinion  upon  which  no  reasonable  mind  could 
entertain  a  doubt. 

HoLROYD,  J.  concurred. 

Order  of  sessions  confirmed  (o). 

(a)  IMtUdakf  J.  was  sitting  at  Nisi  Piius  at  Gaildhall. 
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The  KiKo  V.  The  Inhabitants  of  Luttebworth.  Saturday^ 

QOth  Nov. 
By  an  order  of  two  Justices,  M^^f  the  wife  of  William  Where  a 
Hickley,  a  soldier,  and  Francis,  their  son,  aged  six  months,  corporat©d^ 
were  removed  from  the  parish  of  Lutterworth  to  the  parish  with  others 
of  Huneote,  both  in  the  county  of  Leicester;  and  the  ses-  tenanceofTu 
sions,  on  appeal,  quashed  the  order,  subject  to  the  opinion  poor,  and  a 
of  this  Court  upon  the  following  case.  pofnieTunder 

William  IftcAr/^,  a  poor  child,  of  the  parish  of  Broughton  '^®  *^  ^-  ^• 
Jstley,  was  bound  apprentice  by  the  churchwardens  and  churchwar- 
ovcrseers  of  that  parish,  with  consent  of  two  magistrates,  geers^nia  ^I^U 
by  indenture  dated  19th  January,  1807,  to  Baijamin  Elliott,  bind  out  poor 
of  the  parish  of  Huncote;  and  he  served  him  in  Huncote  pr^ntices^and 

under  that  indenture  for  the  term  of  his  apprenticeship.    At  ^*>«  indentures 
t-  Li  •  It  -lit  "«®o  not  be 

toe  time  when  the  pauper  was  bound  out,  the  parish  of  signed  by  the 

Broughton  Astley  formed  part  of  the  incorporation  of  the  g"«rdian. 
house  of  industry  at  Ellesthorpe,  in  the  same  county,  under 
the  provisions  of  the  22  G.  3.  c.  83.  George  Lakin  was  ap* 
pointed  guardian  of  the  poor  of  Broughton  Astley  at  Easter, 
1803,  by  two  magistrates.  That  appointment  is  in  exist- 
ence; but  though  George  Lakin  continued  to  act  as  guar- 
dian for  Broughton  Astley  for  several  years  afterwards,  and 
was  acting  in  that  capacity  at  the  time  the  boy  was  bound 
out,  he  was  not  made  a  party  to  that  indenture,  nor  can  any 
subsequent  appointment  be  found. 

G.  Marriott  and  Simons,  in  support  of  the  order  of  ses- 
sions. The  indenture  of  apprenticeship  in  this  case  was  not 
signed  by  the  guardian  of  the  poor,  and  consequently  was 
void  ab  initio,  for  the  signature  of  the  guardian  is  made  in- 
dispensably necessary  by  the  22  G.  3.  c.  83.  s.  7.  That 
section  imparts  to  every  guardian  of  the  poor,  "  all  the 
powers  and  authorities  given  to  overseers  of  the  poor  by 
any  other  act  or  acts  of  parliament,''  and  enacts  that  every 
such  guardian  '^  shall  to  all  intents  and  purposes,  except 
with  regard  to  the  making  and  collecting  of  rates,  be  an 
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overseer  of  the  poor  for  the  parish  or  township'for  whidi  h« 
shall  be  so  appointed  guardian ;"  and  then,  after  enumerating 
%^  ^^^  various  acts  to  be  performed  by  the  guardian,  provides  that 
The  a  ill  all  cases  where  such  guardian  of  the  poor  shall  be  ap- 
of  Li;tter-  pointed  as  aforesaid,  neither  the  churchwardens  or  overseers 
woBTH.  ^f  ijjg  p^QiP  gjj3H  interfere  or  intermeddle  in  the  care  and 
management  of  the  poor."  The  case  finds  that  a  guardian 
of  the  poor  was  appointed  for  this  parish  in  the  year  1803, 
and  that  he  continued  to  act  in  that  capacity  sevend  years, 
and  was  so  acting  at  the  time  when  the  pauper  was  bound; 
the  Court,  therefore,  must  presume  that  he  was  regularly  re- 
appointed, and  that  he  continued  all  that  time  to  hold  the 
ofSce  de  jure,  as  he  was  in  th£  first  instance  invested  with  it 
de  facto:  and  then  it  follows  that  he,  and  he  only,  should 
have  signed  the  indenture,  and  that  the  churchwardens  and 
overseers  .had  no  authority  to  interfere  in  the  matter.  The 
preceding  statute  of  the  20  Geo.  S.  cap.  36.  throws  some 
light  upon  the  ^tatute  now  under  consideration,  and  is  im- 
portant to  the  due  decision  of  this  case.  It  enacts, ''  that 
when  guardians  of  the  poor  are  appointed,  persons  to  whom 
any  poor  children  are  bound  apprentices  shall  receive  them 
.  according  to  the  indenture  to  be  executed  by  the  directors 
and  acting  guardians  of  the  poor  for  the  binding  of  such 
poor  children,  in  like  manner  as  persons  are  now  obliged  by 
the  laws  in  being  to  receive  and  provide  for  poor  children 
appointed  to  be  bound  apprentices  by  churchwardens  and 
overseers  of  the  poor,  with  the  assent  of  two  Justices.^' 
Section  30.  of  the  22  G.  3.  c.  83.  must  be  construed  with 
reference  to  the  former  statute,  and  that,  after  providing  for 
the  maintenance  of  poor  children  until  they  arrive  at  a  pro- 
per age  to  be  bound  apprentices,  enacts,  that  when  they 
do  arrive  at  such  proper  age,  they  shall  1)e  bound  appren- 
tices at  the  cost  of  the  parish  to  which  they  respectively 
belong, ''  according  to  the  laws  in  being.*'  Now  the  20  G.  3. 
c.  36.  was  then  ''  a  law  in  being,"  made  to  compel  persons 
to  receive  poor  children  bound  apprentices  by  guardians  of 
the  poor;  and  that  expressly  provides  that  the  binding  shall 


TheKmo 


WOBTH. 
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be  by  the  guardians  and  not  by  the  churchwardens  and  over- 
seers. The  case  of  Rex  v.  Martyr  (a)  shews  that  a  guardian 
acting  under  the  22  G.  3.  c.  83.,  though  not  legally  ap-     *'*"^' 

pointed,  is  competent  to  act  as  such  in  other  matters  respect-  .      '^^ 
r      ,  ,    .  ,  ,  ,      .    Ihhabitahts 

mg  the  regulation  of  the  poor,  and  the  statute  shews  that  m    of  LvTrsB^ 

this  particular  matter  no  other  person  but  the  guardian  is 

competent. 

S.  M.  Pkillipps  and  Humfrey,  contrd.  .  It  is  not  expressly 
found  by  the  case  that  any  person  was  legally  appointed 
guardian  of  the  poor  of  the  parish  to  which  this  pauper  be- 
longed, at  the  time  when  he  was  bound  apprentice;  and  the 
Court  will  not  entertain  an  objection  tending  to  defeat  a  set- 
tlement, unkss  it  is  founded  upon  clear  and  explicit  facts. 
But,  assuming  that  there  was  a  guardian  legally  appointed, 
and  that  he  v/as  empowered  by  the  statute  to  bind  poor 
children  apprentices,  still  (here  is  nothing  in  the  statute  to 
shew.that  he  was  the  only  person  so  empowered.  No  clause 
can  be  found  in  which  it  is  required  that  the  guardians  fthall 
execute  the  mdentures,  though  there  are  clauses  which  do 
require  their  interference  in  other  specified  matters.  The 
guardians  are  indeed  by  section  7  invested  with  all  the  powers 
belonging  to  overseers,  and  therefore  they  are  empowered, 
among  other  things,  to  bind  out  apprentices;  but  it  by  no 
means  follows  from  that,  that  the  overseers  are  ousted  of 
their  jurisdiction  in  that  respect,  for  the  latter  part  of  that 
section,  which  directs  that  neither  the  churchwardens  or 
overseers  shall  interfere,  where  there  are  guardians,  has  re-- 
ference  only  to  **  the  care  and  management  of  the  poor,''  and 
not  to  the  binding  out  apprentices.  But  section  30  is  con« 
elusive  of  this  case,  in  favour  of  the  indenture,  because  that 
enacts,  that  where  there  are  guardians  they  shall  provide  for 
the  maintenance  of  poor  children  till  they  are  of  a  fit  age  to 
be  bound  apprentices,  and  that  then  such  children  shall  be 
so  bound  **  according  to  the  laws  in  beiug;"  not ''  according 
to  this  act."  The  law  in  being  relating  to  this  particular 
(«)  ia£a9C,  55. 
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1 824;       subject^  and,  with  some  £e w  excepdons^  regulating  the  bind- 

^'^'>^'^      ing  of  apprentices^  was  the  49  Eliz.  c.  2.;  this  pauper  was 

The  KiHG     bound  "  according  to"  that  law ;  consequently  his  was  a  valid 

The         binding,  and  by  performing  the  necessary  service  und^  it, 

ori^ntRB-*  ^^  ****  acquired  a  settlement.    It  is  hardly  necessary  to  ad<l 

wt>EVB»'      that  as  the  indenture  is  to  confer  a  settlement,  and  the  ob* 

jection  is  to  defeat  it,  the  Court  will  make  every  reasomible 

intendment  in  favour  of  the  one,  and  against  the  other. 

Rexv*Catesby{a). 

Abbott>  C.  J. — ^I  am  of  opinion  that  the  indenture  of 
apprenticeship  stated  in  this  case  was  a  valid  indenture,  and 
that  the  service  performed  under  it  in  Huncote  conferred 
upon  the  pauper  a  aetjdement  in  that  parish.  The  seventh 
section  of  the  22  G.  3.  c  83.  is  somewhat  ambiguous,  and 
has  a  tendency  to  raise  some  doubt  upon  the  point,  because 
it  certainly  prohibits  the  interference  of  churchwardens  and 
overseers  in  the  eare  and  management  of  the  poor  of  those 
parishes  in  which  guardians  are  appointed.  But  subsequent 
sections  of  the  act  vest  in  the  guardians  of  the  poor  various 
powers,  in  express  terms,  and  the  thirtieth  section  in  particu- 
lar empowers  them  to  provide  for  the  maintenance  of  poor 
children  till  they  are  of  an  age  to  be  bound  apprentices,  and 
then  directi  that  such  children  shall  be  so.  bound  '^  accord* 
ing  to  the  laws  in  being."  The  49  Eliz.  c.  2.  was  one  of  the 
laws  then  in  being  relative  to  that  subject,  and  that  directs 
that  parish  apprentices  shall  be  bound  out  by  the  church- 
wardens and  overseers  of  the  poor.  The  pauper  was  so 
bound,  and  in  my  opinion  most  properly,  for  I  think  it  much 
more  desirable  that  the  binding  should  be  effected  by  all 
the  pariih  officers,  or  the  majority  of  them,  than  by  a  single 
guardian  of  the  poor. 

Batlet,  J.— I  am  of  the  same  opinion.     I  think  the 
tnie  construction  of  the  act  is,  that  the  guardians  shall  have 
the.Gharge  and  management  of  poor  children,  till  they  arrive* 
(a)  Ante,  vol.  ivi  484. 
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at  ihzt  age  trhen  they  may  properly  be  bound  apprentices,        1&24. 

and  that  then  their  power  in  that  respect  shall  cease.  v^^/-N^ 

TbeKiMO 

HoLROYD.  J.  concurred,  (a)  ,      '^^^ 

of  LUTTER- 

Order  of  Sessions  quashed.  ^^*"- 

(a)  LUtledakf  J.  was  absent. 


The  King  v.  The  Justices  of  Lincolnshire.  iWimrfby, 

fl2dNav. 

This  was  a  rule  calling  on  the  defendants  to  shew  cause  The  Sessioiis 

why  a  mandamus  should  not  issue  commanding  them  to  dk*tion  to  n»^ 

enter,  as  of  the  last  Easter  General  Quarter  Sessions,  the  ccivean  appeal 

1     i-  T  1     TTA  -         -  .       .  ,    m  a  matter  of 

appeal  of  John  Vfyatt  agamst  an  order  of  two  justices  ad-  bastardy  until 

judging  him  to  be  the  reputed  father  of  a  bastard  child,  of^JT^^'g'®' 
begotten  on  the  body  of  Jane  BanftisteVf  and  to  cause  con-  68.  as.  5  and  7 
tinuances  to  be  entered  until  the  next  General  Quarter  Se*-  complicd'with 
sions,  and  then  to  hear  and  determine  the  said  appeal.    It  ^  <<>  the  no- 
appeared  from  the  affidavits  that  the  order  of  filiation  was  and  enten^ 

made  on  the  Hth  January  last,  and  that  the  Easter  General  *»^^  »  recogni- 

zance.  N^otice 
Sessions  for  the  county  were  held  on  the  S7th  April.    No  of  appeal  for 

notice  of  appeal  having  been  given,  nor  any  recognizance  Scsswn  "or  a 

entered  into  pursuant  to  the  49  Geo.  3.  c.  6B.  s.  7-  the  ap^  different  divi- 

pdlant's  attorney  applied  to  the  justices  assembled  at  the  county  does 

Easter  Sessions  to  enter  the  appeal  and  respite  it  until  the  ^^^  wtisfy  the 

next  Midsummer  Sessions.    The  Court  called  upon  him  to  that  statute. 

prove  his  notice  and  recognizances,  but  being  unable  so  to     A  Rule  of 

do,  they  refused  the  motion.     It  was  stated  in  the  affidavits  Sessions  will 

in  support  of  the  rule,  that  the  practice  of  the  Lincobuhire  "xp^s^wordf 

Sessions  was  to  receive  appeals  of  this  description  without  of  an  act  of 

notice,  and  enter  and  respite  tliem  until  the  following  Ses*  ^ 

sions.     But  on  the  other  hand  it  appeared  from  the  affidavits 

of  the  clerk  of  the  peace  and  others,  that  the  invariable  prac* 

tice  of  those  Sessions  was-never  to  receive  or  hear  any  appeal 

in  matters  of  bastardy  unless  notice  was  given  and  the  re- 
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18^4.       cognizance  entered  into  an  required  by  the  statute.    The 

^"•^^^"^^      appellant  had  in  fact  given  notice  of  appeal  for  the  adjourned 

9.  Sessions  which  were  held  on  the  6th  May^  Bi  Spalding,  for 

The  Justices  another  division  of  the  county, 
of  LmcoLH-' 

SHIRS. 

Balguy  now  shewed  cause.  The  Justices  arSessions  had 
no  jurisdiction  to  receive  the  appeal  until  the  appellant  had 
complied  with  the  requisites  of  the  49  Geo.  3.  c.  68.  By 
section  5  of  that  statute,  the  party  intending  to  appeal  against 
an  order  of  filiation,  must  give  ten  days  notice  before  the 
•  General  Quarter  Sessions  at  which  the  appeal  is  to  be  made, 
and  enter  into  a  recognizance  within  three  days  after  such 
notice  with  sufficient  surety  conditioned  to  try  the  appeal, 
and  upon  proof  of  such  notice  and  recognizance  the  justices 
are  required  to  hear  and  determme  the  cause  and  matter 
thereof;  and  by  section  7  it  is  enacted,  **  that  no  appeal  in 
any  case  relating  to  bastards  shall  be  brought,  received^  or 
heard  at  the  said  Quarter  Sessions  unless  such  notice  shall 
have  been  given,  and  such  recognizance  shall  have  been  'en- 
tered into  in  manner  aforesaid,  accordmg  to  the  provisions  of 
this  act.*'  The  giving  notice  and  entering  into  the  recogni- 
zance required  by  the  statute,  are  conditions  precedent  even 
to.  the  entry  of  the  appeal,  and  as  these  conditions  had  noC 
been  con^plied  with,  in  the  present  case  the  justices  had  no 
authority  to  receive  the  appeal.  It  may  be  true  that  the  ap- 
pellant has  given  notice  of  appeal  in  time  for  the  adjourned 
Session  for  another  divisioi^of  the  county  of  lAneolup  but 
that  will  not  cure  the  objection,  because  the  notice  must 
be  given  for  the  ''  next  General  Quarter  Sessions''  of  the 
county;  Her  v.  The  Justices  of  Oxfordshire  (a)  is  an  autho- 
rity to  shew  the  necessity  of  giving  due  notice  of  the  appeal 
in  matters  of  bastardy,  in  order  that  the  respondents  may 
come  to  the  Sessions  fully  apprized  of  the  grounds  of  appeal. 

D.  F.  Jones,  contrji.     The  terms  of  the  statute  are  cer- 
tainly very  general,  but  when  the  principal  object  of  the 
(a)  Ante,  vol.  ii.  486. 
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legislature  is  considered,  the  Court  will  not  construe  the 
prohibitory  part  of  the  appeal  clause  too  strictly.  The 
main  object  of  the  statute  was  to  give  a  more  extended  ^^ 

remedy  than  existed  before  against  the  reputed  fathers  of  Tbe  Justices 
bastard  children,  with  respect  to  the  expenses  incurred  by       bbib«« 
parishes.     Now  though  the  appeal  clause  requires  that  the 
notice  shall  be  given  and  the  recognizance  entered  into  within 
a  certain  time  before  the  ''  General  Quarter  Seisiom/*  yet 
those  words  are  to  receive  a  liberal  construction,  for  if  it 
appears  that  Sessions  are  holden  for  different  divisions  of 
a  county,  the 'Sessions  for  each  division  are  to  be  considered 
as  General  Quarter  Sessions  for  each  division  respectively, 
and  a  notice  and  recognizance  for  the  divisional  Sessions 
will  be  a  sufficient  compliance  with  the  requisites  of  the 
statute.     Here  there  are  two  Sessions  held  for  different  divi- 
sions of  the  county,  one  at  Boston  and  the  other  at  Spalding. 
If  the  appellant  was  not  in  time  to  give  his  notice  for  the 
Sessions  at  Boston,  he  might  enter  his  appeal  there  and  have 
it  tried  at  the  adjourned  Sessions  for  Spalding,  if  m  the 
mean  time  he  gave  the  requisite  notice  and  entered  into  the 
recognizance.     Now  the  appellant  did  give  a  proper  notice 
and  enter  into  the  recognizance  for  the  Sessions  at  Spalding, 
which  is  a  substantial  compliance  with  the  requisites  of  the 
statute.     This  construction  is  not  mconsistent  with  the 
general  scope  of  the  act,  and  as  it  is  sworn  to  be  the  prac- 
tice to  enter  appeals  at  the  General  Sessions  without  notice, 
and  adjourn  the  hearing  of  them  until  the  following  Sessions, 
it  is  but  reasonable  that  this  mandamus  should  issue.     He 
cited  Rex  v.  Coystan  (a). 

Abbott,  C.  J. — I  think  the  words  of  the  statute  are  too 
strong  for  us  to  get  over.  They  admit  of  no  doubt  whatever. 
The  words  are  that  **  no  appeal  in  any  case  relating  to  has-  , 
tardy  shall  be  brought,  received,  or  heard  at  the  said  Quarter 
Sessions  (i.e.  the  next  General  Quarter  Sessions  to  be  holden 
for  the  county,)  unless  such  notice  shall  have  been  given, 
(a)  1  Siderfin,  149. 


The  King 

9, 

The 
Justices  of 
Lincoln- 
shire. 
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and  tiich  recognizance  shall  have  been  entered  into/'  It  is 
clear  therefore  that  the  Sessions  had  no  jurisdiction  to  entet 
or  receive  the  appeal  until  proof  viras  given  of  the  notice 
and  recognizance*  Assuming  the  practice  to  be  as  stated 
(b^t  which  is  denied  on  the  other  side)  still  a  rule  of  prac- 
tice at  the  Sessions  cannot  control  the  express  words  of  the 
statute.  The  notice  for  the  Spalding  Sessions  could  be  of 
no  avails  because  they  were  adjourned  Sessions,  and  the 
statute  requires  the  notice  to  be  given  for  the  General 
Quarter  Sessions  for  the  county.  I  am  of  opinion  that  this 
rule  must  be  discharged. 


Baylet,  J. — ^Tbe  appellant  having  neglected  what  he 
was  bound  to  do,  this  Court  cannot  relieve  him.  The  Ses* 
sions  had  do  jurisdiction  to  receive  the  appeal  until  the 
notice  waa  given. 

•  HoLROTD,  J.  and  Littledale,  J.  concurred. 

Rule  discharged.    . 


Monday, 
%%d  Nov. 


Inwoob  V,  R.  R.  Mawley,  C.  Mawley,  and  S.  Tress. 


titarissucd  in  ^^  shewing  cause  against  a  rule  nisi  for  setting  aside  the 
1893,  return-  judgment  of  non  pros,  signed  in  this  case,  for  irregularity, 
TermaMinst^  the  facts  disclosed  on  the  affidavits  were  these: — On  the 


Term  against 
three  defend- 
ants, one  of 
whom  was 
served  with 


1 7th  June,  1823,  the  plaintiff  sued  out  a  latitat  against  the 

defendants,  returnable  on  the  last  d^y  of  Trinity  Term.    A 

processTefore  ^^P^  ^^  ^^^  ^"^  ^^  served  on  the  defendant  Tress  on  the 


18th  June,  but  not  on  the  other  defendants.  An  alias  latitat 
was  sued  out  on  the  24th  November,  returnable  on  the  last 
day  of  Michaelmas  Term,  and  a  copy  thereof  was  served  on 
the  defendant  Robert  Richard  Mawley  on  the  25th,  but  the 


the  return 

thereof,  but 

the  others 

were  not 

brought  into 

Court  until 

Etuttr,  1894^ 

of  which  Term  aa  appearance  was  entered  ibr  all  the  defendants,  and  the  piaintifl^ 

having  neglected  to  declare  before  the  end  of  the  Term  next  following: — Held,  that 

the  defendants  might  sign  judgment  of  non  pros,  undefr  IS  Car,  2.  st.  2.  c.  S.  s.  3. 
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defeDdant  Charles  Mawlty  could  not  be  served  before  the 
return.  A  pluries  latitat  was  sued  out  on  the  9th  February 
last,  returnable  on  the  last  day  of  Hilary  Term^  but  Charles 
Jlf0ff72?y 'being  still  out  of  the  way  he  could  not  be  served 
before  the  return.  On  the  12th  £«&rtiary  another  pluries 
writ  was  sued  out  against  the  defendants,  returnable  on  the 
19th  May,  in  Easter  Term,  and  on  the  10th  May,  a  copy 
thereof  was  served  on  C.  Mawley.  In  Easter  Term  last, 
which  ended  on  the  Slst  May^  an  appearance  was  entered 
for  all  the  defendants.  IWittVyTerm  ended  on  the  7th  Jii/y, 
and  the  plaintiff  not  having  declared  in  that  term,  on  the  9th 
J^y^  the  defendants  signed  judgment  of  non  pros.,  and  the 
question  was  whether,  under  these  circumstances,  the  judg* 
meut  was  regularly  signed. 

£.  Lawes  shewed  cause.  The  question  in  this  case  is 
whether  the  statute  IS  Car.  2.  stat.  2.  c.  £.  s.  d.  applies  to 
the  present  case.  That  statute  enacts  **  that  upon  an  ap* 
pearance  entered  for  the  defendant  by  attorney,  of  the  term 
wherein  the  process  is  returnable,  unless  the  plaintiff  'Shall , 
put  into  the  Court,  from  whence  the  process  issued,  his 
declaration  against  the  defendantj  before  the  end  of  the  term 
next  following,  after  appearance,  a  nonsuit  for  want  of  a 
declaration  may  be  entered  against  him.*'  Now  it  is  dear 
that  the  plaintiff  could  not  declare  in  this  case,  until  Easter 
Term  at  the  earliest,  because,  until  that  tin^e,  the  defendants 
were  not  in  Court,  and  no  appearance  could  be  entered 
until  they  were  all  served  with  the  writ.  It  is  true  that  the 
first  writ  was  returnable  in  Trinity  Terpi,  1823,  but  only, 
one  of  the  defendants  could  be  served  before  the  return  of 
that  writ ;  and  it  would  have  been  of  no  use  to  enter  an  ap- 
pearance for  that  defendant,  because  the  plahitiff  could  not 
declare  against  him  separately.  The  appearance  mentioned 
in  the  statute  must  mean  an  available  appearance,  which 
could  not  have  been  entered  until  all  the  defendants  were  in 
Court.  Here  they  were  not  all  in  Court  until  Easter  Term, 
and  the  plaintiff  not  having  declared  ''  before  the  end  of  Uie 
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IBM.       term  uezt  following  after  appearance/'  the  defendants  were 
^^^^      entitled  to  sign  judgment  of  non  pros. 

V, 

Mawlby.  Camyti,  contri.  The  judgment  of  non  j^ros,  has  been 
irregularly  signed.  The  statute  13  Car.  2.  does  not  apply 
to  this  case.  That  statute  requires  that  the  appearance 
shall  be  entered  of  the  term  wherein  the  proeeu  is  return' 
able.  Now  here  the  writ  prlginatly  sued  out,  being  joint, 
was  returnable  in  Trinity  1823,  and  therefore,  no  appear- 
ance having  been  entered  as  of  that  term,  the  non  pros,  was 
irregularly  signed.  It  is  clear  that  the  statute  does  not 
apply  to  this  case  unless  the  appearance  has  been  entered  of 
the  different  terms  of  which  the  process  is  returnable.  In 
Holmes  v.  White  (a),  cited  in  Prigmare  v.  Bradl^ifi),  the 
master  reported  that  a  non  pros,  could  never  be  signed  un- 
less bail  were  filed  in  the  term  in  which  the  writ,  was 
returnable,  and  he  said  that  though,  in  practice,  judgments 
of  die  antecedent  term  were  signed  after  the  essoign  day  of 
the  next  term,  yet  they  were  always  dated  as  of  the  day  pre- 
ceding the  essoign  day. 

Abbott,  C.  J. — ^The  appearance  directed  by  the  statute 
must  mean  an  available  appearance.  Now  here  the  defend- 
ants were  not  all  served  until  £a«^er  Term,  and  it  would 
have  been  useless  to  enter  an  appearance  until  they  were  all 
in  Court.  The  plaintiff  could  not  declare  until  that  term. 
He  wa9  bound  to  declare  in  Trinitif  Term,  but.  having  n^- 
keteid  to  do  so,  I  think  the  defeiKlants  were  entitled  to  sign 
judgment,of  non  pros,  as  soon  as  that  term  had  elapsed. 

BayIey,  J. — The  question  is  whether  the  words  of  the 
statute  <'  the  term  wherein  the  process  is  returnable,"  apply 
to  the  first  writ  on  which  the  action  was  brought,  or  to  the 
ultimate  writ,  by  which  all  the  defendants  are  brought  into 
Court.    I  think  in  fair  construction  they  must  apply  to  that 

(a)  £.  11  G.  3.  Imp.  Inst.  Cler.  K.  B.  415. 4th  Edit.  Tit.  Non  Pros. 
(^)a£88C,914. 
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writ  by  mrhich  the  defendants  are  all  brought  before  the 
Courty  for  otherwise  the  words  would  be  inoperative  in  this 
case.  It  is  true  the  first  writ  is  returnable  in  Trinity  Term, 
18£Sf  but  only  one  defendant  was  brought  in  during  that 
lenn,  aiid  it  would  have  been  useless  to  enter  an  appearance 
for  him  alOne.  In  Brandon  v.  Henry  (a)  the  d^fand)»nt  was 
arrested  on  a  bill  of  Midikwp^  on  the  ^2d  Novembtr,  and 
special  bail  were  put  in  in  Michaelmas  T.ena  and  perfected 
in  Hilary  Tenn,  and  judgment  of  non  pros,  being,  signed  in 
Hilary  vacation  was  held  to  be.  inregpl^ri  and  the  >  Court 
mid  that  th^  plaintiff  was  guilty  of  no  lathes  in  not  declaring 
In  Michaelmas  Term,  as  die  defendant  viras  n6t  then  fully  in 
Court.  So  here  the  defendants  were  not  all  in  Court  unt^ 
Easter  Term  last,  and  the  plaintiff  could  not  declare  until 
Trinity  Term.  The  judgment  therefore  being  i^igned  after 
Trinity  Term,  for  want  of  a  declaration  ip  that  term,  jt  waf 
pcrfoctly  regular. 


HoLRO  Y0,  J.  concurred  (i). 


Rule  discharged  with  costs. 


(a)  3  B.  and  A.  514. 

[h)  IMtiedaky  J.  was  absent. 


Davies,  qui  tam,  v.  Bint  and  others.  ^d^ 

This  was  a  qui  tam  information  against  four  defendants  for  A  qui  tam  in- 
^  .  - '  J  formation  for 

penalties  on  the  5  Ann.  c.  14.  for  usmg  engmes  to  destroy  penalties  un- 

game.    At  t^e  trial  before  Park,  J.  at  the  last lyorcesfersAtr?  ^^l^ff^^^^^ 
^Mizes,  a  verdict  was  found  against  three  of  the  defendants  information 
and  the  fourth  was  .acquitted.  mcanhig^of 

the  48  G.  S.  c. 

CuTwood  on  a  former  day  obtamed  a  rule  nisi  for  setting  entitle  the 
piaide  the  verdict  on  the  ground  of  irregularity.  The  alleged  ^^^^^^  ^^ 
f^^^rafoooe  and  jpht^  when  the  defendant  himself  neglects  to  appear  and  plead. 

VOL.  V.  A  A 
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irrregularity  was  that  the  plaintiff  had  proceeded  to  trial  iie- 
fore  the  cause  was  properly  at  issue^  and  before  ^ny  jiotice 
of  trial  was  given.  On  the  7th  May  last  the  plaintiff  had 
served  each  of  the  defendants  with  a  copy  of  the  informa- 
tion, on  which  was  indorsed  a  notice,  *^  that  unless,  within 
eight  days  after  the  delivery  thereof,  he  should  cause  an 
appearance  and  plea  or  demurrer  to  be  entered  in  the  Court 
of  King's  Bench  to  the  information;  an  appearance  and  the 
plea  of  not  guilty  would  be  entered  thereto  in  his  name,  pur- 
suant to  the  statute  in  that  case  made  and  provided,  and  the 
issue  to  be  joined  thereon  would  be  tried  at  tlie  then  next 
assizes  to  be  holden  in  and  for  the  county  of  Worcester^* 
In  consequence  of  the  defendants  neglecting  to  appearand 
plead  according  to  this  notice,  the  ^plaintiff  entered  an  ap- 
pearance and  plea  of  not  guilty,  for  each,  and. took  the 
record  down  to  the  assizes  without  any  further  notice  of 
trial,  and  obtained  a  verdict  as  above  mentioned.  Now  this 
proceeding  seems  to  have  been  founded  on  the  48  Geo.  3. 
c.  58.  under  a  supposition  that  that  act  extends  to  qui  tarn 
informations.  But  it  is  clear  that  the  provisions  of  that  act 
extend  only  to  informations  and  indictments  over  which  this 
Court  has  exc/tistx^  jurisdiction,  and  do  not  apply  to  informa- 
tions on  penal  statutes,  which  are  subject  to  the  same  rules 
and  regulations  as  in  other  cases  as  to  the  plea  and  notice  of 
trial.  The  whole  proceeding  in  this  case  was  irregular,  and 
the  verdict  cannot  be  supported. 

The  Court  having  granted  a  rule  nisi, 

W,  E,  Taunton  and  Russell  now  shewed  cause.  The 
question  is,  whether  this,  case  comes  within  the  operation 
of  the  48  Geo,  3.  c.  58.,  for  if  it  does,  it  is  clear  that  iio 
other  notice  of  trial  was  necessary  than  was  indorsed  on  the 
copies  of  the  information,  and  that,  in  default  of  the  defend- 
ants appearing  and  pleading,  it  was  competent  to  the  plaintiff 
to  enter  an  appearance  and  a  plea  of  the  general  issue,  and 
so  bring  the  case  to  triaL    That  statute  ^  provides^ ''  that 


Davies  ^ 
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wheiiever  aoy  person  shall  be  charged  with,  any  offence  for  1824 
which  he  may  be  prosecuted  by  indictment  or  information 
in  his  Maj€»ity*s  Court  of  King's  Bendi,  and -the  same  shall  *""«. 
be  made  appear  to  any  Judge  of  the  same  Court,  by  afBda-  ^*"^ 
:vit,  or  by  certificate,  of  an  indictment  or  information  being 
•£led  against  such  person  in  the  said  Court  for  such  offence, 
it  shall  be  lawful  for  such  Judge  to  issue  his  warrant,  &c. ; 
iftnd  for  want  of  bail  to  commit  the  defendant  to  the^gaol 
.of.  the  county  where  the  offence  shall  have  been  committed, 
or  where  he  shall  have  been  apprehended,  runtil  he  shall 
Jiavebeen  acquitted  of  such  offence,  or  in  case  of  con  vie- 
.tion  shall  have  received  judgment  for  the  same/'  rlrthen 
enables  the  prosecutor  of  such  indictment  or  information  to 
.cause  a  copy  thereof  to  be  delivered  to  such  person  or  to 
the  gaoler,  &c.  with  notice  to  plead  in  eight  days,  and  to 
cause  an  appearance  and  a  plea  or  demurrer  to  be  entered 
in  the  said  Court  to  such  indictment  or.  information,' and 
then  if  he  neglects  to  cause  an  appearance  and  a  plea  or 
demurrer  to  be  entered  to  such  indictment  or  information, 
the  prosecutor  is  empowered  to  enter  an  appearance  and  a 
plea  of  not  guilty  for  him.  Now  the  question  is,  whether 
an  information  for  penalties,  for  offences  committed  against 
the  game  laws,  is  an  information  within  the  meaning  of  this 
statute.  It  is  clear  that  such  an  information  conaes  within 
the  words  of  the  statute,  because  the  words  are/  **  indictment 
or  information  "  These  defendants. are  also  charged  with 
an  offence  which  they  have-  committed,  and^  therefore^  the 
case  comes  within  another  term  used  in  the  statute.  It  is 
clear  that: by  the  13  Ric.  2.  c.  13.  the  offence  with  whicH 
these:  defendants  are  charged  might  have  been  prosecuted 
by  mdictment  or  information.  By  that  statute,  unqualified 
persons  who  shall  use  ferrets,  heys,  nets,  and  other  engines 
for  the  destruction  of  game,  are  liable' to  one  year's  impri- 
sonment. 'The  only  difference  between  thafstatute  and  the 
5  Ann.  c.  14.  is,  that  in  the  latter,  different.and  more-extended 
provisions  are  introduced,  but  still  both  statutes,  having  the 
same  object  in' view,  must  be  taken  together,  and  construed 

A  A  2 
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'm  pm  ittatenl.    Most  undoubtedly,  id  tUs  pttticnlttr  otM, 
the  defendants  might  have  been  proceeded  against  upon  thte 
13  Bdc.  £.     By  the  5  J.nii.  c.  14^  s.  4.^  persons  using  dn- 
-gines  to  destroy  game,  in  defiiult  of  paying  the  penalty  thereby 
imposed,  shall  be  sent  to  the  house  of  correction  for  thtee 
^Oftiihs  for  the  first  offence,  and  four  months  for  every  ^er 
such  offence.    So  that  in  both  these  statutes,  the  act  which 
is  to  subject  the  party  topenalty  or  punishment  is  'called  an 
ffffmce.     Agmn,  the  8  Geo.  1.  c.  14.  speaks  of  coitvf^ftonf, 
informatiom  and  prosecutiims  for  offences  against  the  game 
laws.    In  4  Bl.  Com.  308.  it  is  stated, ''  that  such  informtf^ 
tions  as  are  asually  brought  upon  penal  statutes,  sre  infor- 
mations partly  at  the  suit  of  the  king,  and  psirtly  at  that  of 
a  sttb|ect,  which  inflict  a  penalty  upon  conviction  of  the 
offtoder,  one  part  to  the  use  of  the  king,  and  another  to  th^ 
use  of  the  informer,  and  are  a  sort  of  qui  tarn  actions,  only 
carried  on  by  a  criminal  instead  of  a  civil  process;"    The 
same  distinction  is  taken  as  to  informations  by  Mr.  Sergeanl 
JSdwkim  kk  his  Pleas  of  the  Crown  <a).    In  sect%  64.  of  that 
wt>rk  it  is  said,  that  the  king  may  totally  bar  the  penalty  by 
a^jlardon  era  release  precedent  tathe  commencement  of  die 
suit;  and  again  in  sect.  6?.  it,  is  said,  that  the  plea  is,  not 
guilty,  and,  ''if  there  be  more  than  one  defendant  they 
ought  not  to  plead  jomtly  that  they  are  not  guilty,  but 
severally  that  neither  they  nor  any  of  them  are  guilty,  ftc." 
In  all  these  statutes  for  preventing  the  destruction  of  game, 
the  judgment  always  is,  that  the  king  or  the  informer  shall 
recover,  or  that  the  defendant  shall  forfeit  the  sum  mentioned 
by  the  particular  statute.     Here  then  are  all  the  indicia 
necessary  to  bring  this  case  within  the  terms,  as  well  aa  the 
Ineaniag of  the  statute  46  Geo,  3.  c.  58.    It  is  to  be  observed 
that  the  only  offences  excepted  by  that  statute  are  felony 
aM  trea'aoa,  and  they  are  expressly  excepted.    The  pre- 
aenbk  reeites  that  the  provisions  of  the  26  Geo.  3.  c.  77. 
ind  the  35  Geo.S.  c.  96.,  which  were  passed  to  amend 
the  law  with  respect  to  the  course  of  proceedmg  on  infdict-^ 

(d)  Garwood's  HawkintV  P.  C.  lib.  2.  c.  56. 
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t  and  iofermtioDa  in  Ibe  Court  of  Kiog's  Bench  foi 
nffencea  aganiat  the  revenue  lawsy  and  for  offences  agamsl 
ibe  quaraaline  laws,  had  been  found  beneficial,  and  that  it 
«s  expedient  to  extend  the  same  provisions  to  other  cases* 
TUs  then  being  an  information  for  an  offence  committed 
against  tbe  game  laws,  the  case  comes  within  the  terms  as 
veil  as  within  the  reason  and  principle  of  the  statute,  and 
oonsequentlj.there  was  no  irregularity  in  the  proceedings. 

Curwwd  nmi  Carrit^dm,  contri,  were  stopped  by  the 
Court. 
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Abbott,  C.  J.— j  am  clearly  of  opimoui  that  the  48 
Geo.  3.  does  not  eatead  to  informtionS'  on  penal  statutes. 
The  proceeding  here  is  for  penalties.  It  is  not  a  prasecu* 
tian  by  indictment  or  information,  which  are  ibe  words  of  the 
statute,  and  clearly  mean  prosecutions  by  indictment  or 
infomaationin  his  Majesty's  Court  of  King's  Bench,  that  is, 
.10  case$  where  this  Court  has  an  exclusive  jurisdiction  by 
indictment  or  ioformation^  Therefore,  when  the  statute 
mentions  offences,  ''  which  may  be  prosecuted  by  indict- 
ment or  information  in  his  Majesty's  Court  of  King's  Bench/' 
those  words  cannot  be  extended  to  offences  against  penal 
.statutes,  which  may  be  prose(:uled  in  any  other  Court.  By 
this  statute  a  Judge  of  this  Court  may  issue  his  warrant 
agamst  tbe  party,  and  for  want  of  bail  may  commit  him  to 
the  coupty  gaol.  But  surely  it  never  was  thought,  that 
this  act  would  empower  a  Judge  upon  an  information  on  a 
penal  statute,  to  cause  tbe  defendant  to  give  sureties  for  his 
ampearance,  and  then  for  want  of  sureties,  to  issue  his  war- 
rant and  commit  him  until  the  result  of  the  information 
should  be  ascertained.  Such  a  power  was  never  yet  thought 
of  as  being  vested  in  tbe  Judges  of  this  Court,  and  I  know 
what  the  answer  would  be  to  such  an  application.  Really 
the  matter  is  too  plain  for  argument. 

Bayley,  J. — I  am  of  opinion  that  the  48  Geo.  3.  applies 
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only  to  offences  over  which  this  Court  has  ekcluflive  juris* 
diction  hj  indititnient  or  information.  It 'enmcts  in  terms 
that "  whc^niever  any  person  shall  be  charged  with  any  offence 
for  which  he'may  be  prosecuted  by  indictment  or  information 
in  his  Mujesti/^8  Court  of  King's  Bench,  and  the  same  shal' 
be  made  appear,  &c. :"  that  clearly  imports  offences  over 
which  this  Court  has  exclusive  jurisdiction  by  indictment  or 
information  at  the  instance  of  the  king.  Now  this  Court 
has  not  exclusive  jurisdiction  over  informations  on  the  game 
laws  for  penalties,  because  such  informations  may  be  brought 
in  any  of  the  Courts  of  Westminster  HalL  The  information 
in  question  might  have  been  brought  in  any  of  the  other 
Courts,  and,  therefore,  the  case  does  not  come  either  within 
the  terms  or  the  spirit  of  the  act  of  parliament. 

HoLUOYD,  J. — I  am  of  the  same  opinion.  When  the 
game  laws  speak  of  the  offence  and  the  conviction,  they  mean 
the  offences  and  convictions  therein  described.  Those  words 
are  not  to  be  taken  in  the  general  sense  in  which  they  are 
applied  to  the  cases  mentioned  in  the  statute  in  question. 
The  same  observation  applies  to  the  use  of  the  words  indict- 
ment or  information.  I  never  heard  of  an  indictment  in  a 
case  of  this  kind.  It  is  perfectly  clear  that  the  48  Geo.  3. 
has  reference  only  to  such  offences  as  the  King's  Bench 
may  exclusively  entertain,  when  prosecuted  by  indictment  or 
information  at  the  suit  of  the  king. 

LiTTLEDALE,  J.  concuffed. 

Rule  absolute. 
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The  King  v.  The  Hull  Dock  Company.  Friday, 

IHE  Hull  Dock  Company  having  been  rated  to  the  relief  Where  by  a 

of  the  poor  of  the  town  of  Kingston  upon  Hull,  in  respect  !^J;"rd?ai^ 

of  their  profits  arising  from  dock  dues  and  wharfage  rates,  the  poor  of 

the  sessions  on  appeal  amended  the  rate  by  inserting  the  Kingston  upon 

names  of  certain  persons  therein,  who  had  been  improperly  ^^""  **'«''® 

.-',  ,,  ^         tT*        authorized  to 

omitted;  and  tbe  rate  so  amended  was  confirmed^  subject  jery  rates  "by 

to  the  opinion  of  this  Court  upon  a  case.  taxation  of 

*^  "^  every  inhabi- 

tant, and  of 
At  the  sessions  it  was  not  disputed  that  the  rate  was  duly  ati  lands, 

made,  but  it  was  insisted  on  the  part  of  the  appellants  that  iiAprobriat^ 

certain  persons  whose  names  were  mentioned  in  the  case,  approp"*t>on 

'^  .  'of  tithes,  and 

ought  to  have  been  assessed  in  respect  of  property  after  all  itocks  and 

mentioned,  and  that  they  had  been  improperly  omitted  from  jh^g^j" 
the  rate,  and  also  that  a  deduction  ought  to  have  been  made  town,  io 
from  the  sum  upon  which  the  Dock  Company  were  assessed,  portions  ao- 
in  respect  to  the  amount  of  the  poor  rate  with  which  they  cording  to 
were  chargeable.     By  an  act  of  the  9  and  10  IV,  3.  the  poor  spective 
of  the  parish  of  the  Holy  Trimly  and  St.  Mary,  which  pa-  "^^{^^^n!!^ 
rishes  comprehend  the  whole  of  the  town  of  Kingston  upon  Held,  that 
Hull,  and  the  precinct  of  Myton  adjoining  and  belonging  ^n  Mreonaf^'' 
thereto,  are  placed  under  the  management  of  a  corporation  property,  in- 
created  by  the  act,  and  called  by  the  name  of  "  the  gover-  p\ng,  was  rate- 
nor,  deputy  governor,  assistants,  and  guardians  of  the  poor  ^^^^^  ^^^ 
in  the  town  of  Kingston  upon  Hull"     After  empowering  owners  were 
the  said  corporation  to  erect  work-houses,  &c.  for  the  recep-  ^'  T*^^^  "°' 
tion  of  poor  and  impotent  persons,  that  statute  proceeds  within  the 
to  enact,  "  That  it  shall  and  may  be  lawful  for  the  said  cor-      if  the 

poration,  from  time  to  time,  to  set  down  and  ascertain  what  ground  of 

appeal  against 
a  poor's  rate  be,  that  certain  rateable  property  has  been  altogether  omitted,  the  onus 
does  not  lie  upon  the  appellant  to  give  the  sessions  the  means  of  amending  the  rate, 
it  being  the  duty  of  the  parish  officers  to  include  all  rateable  property  in  the  rate,  and 
take  what  means  they  can  tu  ascertain  its  value. 

A  landlord  cannot  be  rated  to  the  poor  in  respect  of  houses  let  to  tenants,  who  have 
been  excused  their  rates  on  the  ground  of  poverty. 

A  rate  upon  the  Hull  Dock  Company  to  the  full  amount  of  their  profits,  without 
regard  to  the  amount  of  poor  rates,  with  which  they  are  chargeable,  ift  bad. 
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weekly,  monthly,  or  other  sums  shall  be  needful  for  the 
maintenance  of  the  poor  in  the  said  hospital,  or  hospitals, 
V.  workhouse,  or  workhouses,,  house.  Or  houses-  of  coitectioii, 

Hull  Dock  ^^  within  the  care  of  the  said  corporation,  so  that  the  same 
Company,  do  not  exceed  what  hath  been  paid  in  the  said  town  towards 
the  maintenance  of  the  poor  thereof  in  any  one  of  the  three 
last  years,  and  so  as  such  poor  of  the  said  respective  parishes 
\  in  the  said  town,  as  are  unable  to  work,  or  get  their  livmg, 
be  weekly  provided  for  thereout;  to  the  intent  that  no  other 
levy  cnr  assessment  may  be  made  for  any  other  maintenance 
or  allowance  to  any  of  the  poor  of  the  said  respective  pa- 
rishes, or  any  of  them,  upon  the  said  inhabitants;  and  shall 
and  may  under  their  common  seal  certify  the  same  unto  the 
mayor,  recorder,  and  aldermen  of  the  said  town  for  the  time 
being.  Which  said  mayor,  and  any  six  of  tlie  aldermen,  or 
any  eight  of  the  aldermen  without  the  mayor,  may,  and  are 
hereby  required,  from  time  to  time,  to  cause  the  same  to  be 
raised  and  levied  by  taxation  of.  every  inhabitant^  and  of 
all  lands,  housesn  tithes  impropriate^  appropriation  of  tithes, 
and  all  stocks  and  estates,  in  the  said  town,  and  the  lofdsfaip 
of  Myton  adjoining  and  belonging  to  the  said  town,  in  equal 
proportions  according  to  their  respective  worths  and  values . 
and  in  order  thereunto  the  said  mayor  and  any  six  of  the  said 
aldermen,  or  any  eight  of  the  said  aldermen  without  the 
mayor,  shall  have  power,  and  are  hereby  required  indifferently 
to  proportion  out  the  said  sum  and  sums  upon  each  parish 
and  precinct  within  the  said  town,  and  by  their  warrants 
under  the  hands  and  seals  of  the  major  part  of  them  to  au* 
thorize  and  require  the  churchwardens  and  overseers  of  the 
poor  of  each  respective  parish  and  precinct  to  assess  the 
same  respectively,  and  after  such  assessments  made  and 
returned,  the  said  mayor  and  six  aldermen,  or  any  eight  of 
the  aldermen  without  the  mayor,  are  hereby  empowered  to 
approve,  confirm,  or  alter  such  assessments,  as  to  them 
shall  seem  just  and  reasonable,  and  the  said  assessments  by 
warrants  under  their  hands  and  seals  to  authorize  the  said 
churchwardens  atid  overseers  to  demand,  gather,  and  re* 
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ameJ*  By  idrtue  of  this  statule^  in  Ihe  tdonth  of  Jufy^ 
i8tt3,  the  umyor  nad  aidennen  issued  thek  warninto  to.  the 
proper  oiEcers  of  the  several  wards  into  which  the  town  of    ^^  J^^"® 


V. 


HmU  is  divided^  and  also  of  the  precincts  of  Myton^  audio*         The 

rising  and  reqiuring  them  to  make  assessments  within  their     Qompaky. 

refl|»ectiTe  wards  and  precincts  upon  every  inhabitanti  and 

opon  all  landsy  houses,,  tithes  impropriate,  appropriation  of 

tithes,  and  all  stocks  and  estates  within  the  same.    The  Hull 

Dock  Company  having  been  assessed  under  the  authority  of 

these  warrants,  appealed  against  the  assessments,  on  the 

ground  that  certain  classes  of  persons  who  ought  to  have 

been  rated  had  been  omitted,  namely,  first,  persons  who  did 

not  reside  in  Hult^  but  had  either  shops  or  counting-houses 

there,  and  having  stocks  in  trade,  of  which  a  clear  profit  had 

been  made  during  the  preceding  year ;  second,  a  Jessee  of 

houses  who  underlet  the  same  at  an  improved  rent,  the  oc« 

cupiers  of  which  had  been  rated,  but  excused  from  payment 

of  the  rates  on  the  ground  of  poverty ;  third,  owners  and 

part  ownefa  of  ships  registered  in  the  port  of  Hull,  which 

usually  traded  to  and  from  the  port,  and  were  within  the 

town  at  the  time  when  the  rate  was  made.     Some  of  these 

ewners  and  part  owners  of  ships  resided  within  the  town  and 

ethers  did  not,  but  bad  counting-houses  there,  and  others 

were  neither  resident  nor  did  they  occupy  counting-houses 

in  the  town.     It  was  stated,  however,  that  the  ships  had 

made  several  voyages  from  and  to  Hull  during  the  preceding 

^ear,  and  that  the  owners  made  a  profit  thereof  respectively, 

but  the  particular  amounts  of  such  profits  were,  not  stated. 

And  fourth,  persons  who  had  stock  in  trade  derivibg  profit 

therefrom  and-  residing  in  tjie  waid  for  which  the  rate  was 

made.     It  being  admitted  by  the  respondents  at  thebeariiq[ 

of  the  appeal  that  theae  last  mentiotted  persons  ought  to 

have  been  included  in  the  rate,  the  sessions  ordered  the  rate 

to  be  amended^  by  insertuig  tfa^  names  of  those  persons 

therein;  but  they  reserved  for. the  opinion  of  this  Court  the 

Question,  whether  the  three  classes  of  persons  above  men* 

tioned  ought  to  have  been  included  in  the  assessment.   The 
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appellants  bad  been  assessed  in  respect  of  tbe  profits  arising 
from  the  dock  dues  and  wharfage  rates  received  by  them. 
The  case  stated,  that  their  net  profits  for  the  year.amounted 
The^  tQ  8900/.  after  making  a  fair  allowance  in  respect  of  repairs 
CoMPAM  Y.  and  all  odier  expenses  incidental  to,  and  necessary  for  making 
the  property  profitable,  but  without,  msAcing  any  deduction 
in  respect  of  the  sum  with  which  they  were  chargeable  to 
the  poor  rate,  and  which  according  to  the  assessment  in 
question  amounted  to  2225/.  If  the  amount  with  which, 
they  were  so  chargeable  as  poor  rate  ought  to  have  been 
deducted,  then  their  net  profitswoulci  amount  only,  to  6675/; 
or  thereabouts.  The  Dock  Company  were  assessed  as  upon 
profits  amounting  to  6900/.  and  not  as  upon  profits  amount- 
ing to  6675/.  only,  no  deduction :  being  allowed  iu  respect 
of  the  poor's  rate.  The  question  for  the  opinion  of:  the 
Court  is,  whether  under  the.  circumstances  set  forth  in  the 
case,  the  order  of  sessions  can  be  supported.  * 

Marryat  and  Coltman  in  support  of  the  order  of  ses- 
sions. The  question  is  whether  the  9  and  10  ff .  S.  by 
which  the  management  of  the  poor  of  Hull  is  regulated,  is 
to  receive  a  different  construction  from  the  43  £/f  2.  c.  2.  It 
is  true,  that,  there  is  some  variation  in  the  language  of  the 
former  from  the  latter,  but  still  as  both  were  made  in  pari 
materia  it  is  submitted  that  they  ought  to  receive  the  same 
construction.  If  that  be  so,  then  it  is  clear,-  first,  that  the 
owners  of  personal  property  not  resident  within  the  town^of 
Hull  are  not  rateable.  In  Sir  Anthony  Early's  case  (a)  it 
was  held  so  early  as  the  9  Car.  ] .  that  the  owners  of  per- 
sonal property  are  not  rateable  under  the  43  Eliz.  unless 
they  are  resident  within  the  parish  where  the  property  lies, 
and  that  construction  of  the  statute  has  never  since  been 
disputed.  Two  things  are  requisite  to.  make  personal  pro- 
perty rateable,  first,*  that  the  owner  must  be  resident  in  the 
parjsh,  and  second,  that  .the  property  must  produce  a  profit, 
and  if  either  of  these  circumstances  is  wantbg  the  rate  will 

(a)  2  Bulbl.  354. 
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be  iMid.    It  must  be  conceded  tbatthe  words  ^'  stocks  waA        1824. 
estates"  in  the.8  and  9  W.  3.  mean  personal  properlj;  but 
inasniucb  as  tbe  owners  of  the  stocks  in  trade  mentioned  in  «. 

the  case  were  not  resident  in  Hull,  the  persons  comprised  in  hu^i)^^! 
that  class  were  properly  omitted  {ram  the  rate.  Then  as  to  Compamt. 
the  second  class  there  is  no  pretence  for  rating  the  lessee  of 
houses  on  the  ground  of  the  inability  of  his  tenants  to  pay 
the  rates.  The  rate  is  in  all  cases  imposed  upon  the  actual 
occupier,  of  the  property,  and  it  was  never' yet  heard  of,  that 
a  landlord  was  liable  to  pay  the  poor's  rates  because  of  the 
poverty  of  his  tenant.  *  The  landlord  can  in  no  sense  be  con- 
sidered as  the  occupier  within  the  meaning  of  the  statute  of 
Elizabeih,  so  long  as  there  is  a  tenant  in  possession.  There 
is  nothing  in  the  9  and  10  W.  3.  to  vary  that  universal  rule 
of  law,  and  according  to  Sir  Jnthonif  Earby^s  case,  the  oc- 
cupier, and  not  the  landlord,  is  to  be  rated.  Then  as  to  the 
third  class  of  persons  alleged  to  have  been  improperly  omit- 
ted from  the  rate,  it  must  be  admitted  that  ships  are  rateable 
property  (a),  but  in  this  case,  though  some  of  the  owners 
and  part  owners  are  stated  to  be  resident  in  the  town  of 
Hull,  yet  there  is  nothing  to  shew  that  those  persons  derive 
any  profit  from  property  of  that  description.  There  is  no 
statement  in  the  case  as  to  what  shares  belonged  to  the  resi- 
dent part  owners,  and  on  the'other  hand,  the  case  does  state 
that  the  amount  of  their  profits  was  not  shewn.  According 
to  the  cases  of  £ex  v.  Topham  (b),  and  Rex  v.  Ringswood  (c), 
it  was  incumbent  on  the  appellants,  not  only  to  shew  that 
rateable  property  was  omitted,  but  also  the  amount  at  which 
it  should  have  been  rated.  Undoubtedly  it  was  the  duty  of 
the  sessions  to  amend  the  rate  if  it  was  improperly  made, 
but  if  the  appellant  does  not  furnish  them  with  data  upon 
which  the  amendment  is  to  take  place,  no  obligation  of  that 
kind  is  imposed.  Here  the  appellants  produced  no  evidence 
to  shew  what  profits  arose  from  the  property  which  was 
alleged  to  havie.been  improperly  omitted  from  the  rate,  and 

(«>  Hex  V.  White,  4  T.  R.  771.  (Jf)  It  East,  54a. 

(c)Cowp.  326. 
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18(24.       i^mseqiiei^  jtbe  sessions  could  do^  no  svott  than  they  haw 

^^^      dooe  (a)»    Then  lastly,  thiere  is  no  objection  t^  dieamoaotat 

«.  which  thQ  Dock  Company  have  been  rated^   -TbeiF  net  pp»* 

U^^J^l^oa   ^^  f^rthe  year  are  stated  to  have  amomiled  lo  8000/.  and 

Q«M94a(T^    upon  tbit  sum  they  were  clearly  rateable  without  any  do* 

duetion  in  respect,  of  the  aom  with  which  |he^  are  charge^ 

able  tp  the  poor  rate.    They  are  assessed  upon  their  profits^ 

1^  according  to  the  amount  of  those  profits,  they  ase  sale* 

aUc.    This  was  the  principle  acted  upon  in  Rants  v.  GeU  (i) 

and  Rex  v.  Jgaric),  and  in  those  cases  no  claim  waa 

alb^wed  in  respect  of  the  poor  rate  for  wJiicfa  the  defcpdaal^ 

^ere  respectively  rated.    On  these  grounds  the  order  of  .aes* 

aipus  must  be  confirmed^ 

.  Scarlett,  Tindal,mdArchMd,cwtgik.  The  statute  9  and 
iO  fV.3.  cannot  be  construed  in  pari  materia  with  the  43 
Eiiz*.  c.  2.  unless  the  preamble  of  tkc  former  disckisea 
somethipg  expressive  of  such  an  intention  on  the  pari  of  the 
legislaAure.  Now  no  such  intention  is  expsessed.  The  9 
and  10 IV.  9^  therefore  must  receive  a  constcuctiou  cenforaa 
able  U>  its  own  peculiar  language,  as  applicable  to  the  vegwr 
lation  and  management  o£  th^  poor  of  thia  particnIiir.towjA. 
The  language  of  the  two  ^tutes  is  mamly  distingniahnhku 
In  die  statute  of  tMzabetk  there  is  no  mentson  mi^dfi  ni 
pereonal  property,  whereas  in  9  a^d  10  If.  3.  ^  stodb  and 
pstatei^  are  expressly  mentioned  in  terms.  It  is  not  disputed 
that  under  the  statute  of  ^liiabHh,  personal  property  is  not 
rateid>le,  unless  the  party  is  personally  resident  in  t^e  parish 
.  ^bere  it  ties;  but  in  this  caae  the  statute  of  Wiitiam  saya 
pothiag  about  inhabitancy  or  residence,  and  in  express  temss 
makes  petsoiwil  property  rateable.  The  rates  are  to  be  levied 
by  taxation  of  ^'  every  inhabitant,  and  of  all  lands,  tithes  im* 
propriate,  appropriatimi  of  titties,  and  all  st^ks  <(ffd  estates 
in  the  said  town,  Sec."  Therefore  personal  proper^  is 
e^ally  rateable  whether  the  person  resides  in  the  town  or 

(a>  Rcr  V.  Amkl^ade,  12  East,  546.       .  (i)  Cswp.  451. 

(c)  14  Ea«t,^56.  .  .    - 
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'Xnit^  iti   l/he  onl j  qttesdon  is^nvhether  the  firopsrty  do«»  dr        3 884. 
I  not  yiekl  m  profit  to  the  owner.    In  the  convtmcdon'  of 


wb  atatute  bis  residence  is  quite  out  of  the  question.     Sufl-  v. 

pose  a  person  derifes  a  profit  of  lOfiOOl.  a  year  from  his   „  "^^^  ^ 

>8tock  in  trade  ia  the  town  of  Hull,  could  be  relieve  hunself    CottfAvr. 

,ftmn' liability  to  the  rate  on  the  ground  that  he  did  nutper- 

^eaally  reside  in  the  town  ?    Surely  not.    Therefore^  upoh 

:the  just  ^oqiosilioii  of  dns  statute  it  is  clear  that  the  owners 

^of  atooks  indK  town  areiateable  whether  they  be  or  be  not 

.fesident.    [Abbott^  C«  J.  We  are  all  of  opinion  that  we  mnst 

loasntrae  this  looal  act  of  parliament  by  itself*    It  nny  veiy 

posaiUy-have  happened  that  when  an  act  of  parliament  was 

■passed  which  was  to  legislate  for  this  partiealar  town  of 

-Hull,  the  legislature  woiild  take  into  consideration  the  ci^ 

tenmslances  of  the  plaoe,  the  .nature  of  the  occopatioo^  and 

4he  desoiiptaon  of  llie  inhabitants,  and  ^mnild 'adapt  their  lanh 

pmge  aocordingly,  so  as  to  make  property  ^ratetiUe' in  ibat 

.particniar town,  which  would  not  b^ rateable  by  th^geneml 

law  of  the  land.]    Then  as  to  theaecoad  dtaas  of  camfs/ thei« 

Jeema-vo  good  tvason  why  the  tandlnrd/  of  At  honses  should 

ant  be  rated  if  the  tenants  are  from  their' poverty  excused. 

If -the  landlord  by  the  rent  he  demands  ^absorbs  the  tenant's 

nwans  4lf  paying  therate,  it  aeems  but  just  and  equitaMe, 

4iat  he  should  eontribute  to  the  ^burthens  of>the  parish  >fln 

ooaNBon  with  other  pamdnotiars^    Tbe  plactice  of  letting 

iMuses  to  poor  teitants^  has- a  natural  Miidelicy4o^inarMa^ 

fisiperimi,  and  tltfotwan  unequial  butth^ttapoa*  tbos^  per^ 

aonr'wbo  are  entiUed  to  paytb^k'^aitesl    If>  ifierefore,: « 

landovd  drinka  proper- to  let  his<  houses  to  a  .dass  of  persons 

who  are  only  able  to  pay  his  rent,  it  is  fit  that  he  should- be 

made  lidble  to 'pay  those  rates  which  his  tenants  might  be 

able  to  pay  but  for  the  amount  of  rent  demanded.     ^Abbott, 

C*  J.  if  the  piiaeiffcle  is  established,  'that  Itindlords  are  liable 

to  be  rated  in  consequence  of  the  inability  of  their  tenants  to 

pejrnitMy  it  MriH  imve  the  effect 'of  depriTmg  poor  persotw  of 

MMir  ktflrftttions,  for  no' landlord  will  let  sioiall  tenements^il 

pemona  orf  that  description,  if  ^ey  are  to  b^  liable  asaanet 
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ties  for  their  tenanU.    That  will  be  the  result,  if  such  a 

principle  were  established.]     It  certainly  seems  reasonable 

The  Kino     ^j^^^  ^^^^j^  landlord  and  tenant  should  be  included  in  the  rate, 


V, 


The  although  there  may  be  a  difficulty  in  establishmg  the  liabi- 

OouFAvr!  lity  of  the  landlord.  Then  with  respect  to  the  objection 
that  the  owners  of  ships  have  not  been  included  in  the  rate, 
that  has  received  no  satisfoctory  answer.  .  It  may.not  be  a 
very  easy  matter,  perhaps,  to  ascertain  the  amount  of  profit 
arising  from  such  property,  but  that  is  no  reason  for  omitting 
the  ship  owners  altogether.  If  it  appeared  that  such  persons 
had  been  omitted  improperly,  the  sessions  ought  to  have 
quashed  the  rate  and  were  certainly  not  bound  to  amend  it. 
Itjs  said  on  the  other,  side,  that  the.  onus  lies  upon  the  ap- 
pellant to  furnish  the  sessions  with  the  materials. for  amend- 
ing the.  rate  in  this,  particular. .  It  would  however  be  a  most 
unreasonable  as  well  as  impracticable  duty  imposed  upon  the 
appellants  if  they  were  required  to  prove  at  how  much  each 
of  a  very  large  class  of  persons  ought  to  have  been  rated. 
With  respect  to  the  deduction  claimed  .by  the. Dock. Com- 
pany m  respect  of  the  sum  at  which  their  net  profits  is  ratei^ 
it  is  perfectly  clear  that  the  Company  have  been  rated  too 
high.  The  criterion  of  their  rateability  is  the  sum  which.the 
docks  would  bring  them  if  they  were. let  to  a  tenant.  ..  Now 
the  annual  value  of  land  is  made  up  of  the  .rent  and  the  out- 
goings, of  which  the  poor  rate  forms  a  considerable  propor^ 
tion,  and  it  is  the  universal  practice  not  to  rate  landvat.the 
rack  rent  but  according  to  the  rent,  minus, the  poor. rate. 
Upon  this  principle  therefore,  the  profits  of  these  docks  can 
only  be  rated  upon  the  net  profits  after  deducting  the  poor 
rate. 

Cur.  adv.  vuli* 

On  this  day  the  judgment  of  the  Court  was  delivered  J>yi 
■ <  I 

Abbott,  C.  J. — ^This  was  an.appeal.againstarate  upon, 
the  Hull  Dock  Company  for  the  relief  of  the  poor  of  the 
parishes  of  the  Holy  Trinity  and  St.  Maty,  and  the  pre- 
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cinct  of  Myton,  adjoining  and  belonging  to  the  town  of 
Hull,  The  grounds  of  appeal  were  that  sonie  persons  were 
improperly  omitted,  and  that  a  deduction  should  have  been  v7 

made  from  the  sum  at  ,which  the  Company  were  rated,  to    „       \. 
the  extent  of  the  poor  rate  they  were  compellable  to  pay. .    Compav y. 
The  poor  rate  in  Hull  is  raised  under  an  act  of  the  9  and 
10  W.  3.  which  directs  that  it  shall  be  leviecl  '^  by  taxation 
of  every  inhabitant,  and  of  all  lands,  houses,  tithes  impropri- 
ate, appropriations  of  tithes,  and  all  stocks  and  estates,  ac- 
cording to  their  respective  worths  and  values.'.'     The  cases 
of  persons  improperly  omitted  were   reduced  to  certain 
classes,  namely,  first,  persons  residing  out  of  Hull  but  oc- 
cupying counting-houses  or  shops  within  the  town  of  Hull, 
and  having  stock  in  trade  by  which  they  made  a  specified 
profit;  secondly,  owners  or  part  owners  of  ships  registered 
at  the  port  of  Hull^  and  trading  to  and  from  it,  and  making 
profit  yearly,  though  the  amounts  of  such  profit  did  not  a[>- 
pear,  such  owners  being  in  some  instances  resident  in  Hull, 
and  in  others  non-resident;  and  thirdly,  a  lessee  of  houses, 
underlet  by  him  at  an  advanced  rent  to  persons  who  were 
rated,  but  on  account  of  their  poverty  were  excused  from 
paying  their  rates ;  and  if  any  one  of  these  three  classes  was 
improperly' omitted  the  rate  was  wrong  pro  tanto.     The  rate 
had   originally  omitted  certain  other  persons   resident  in 
Hull  J  and  having  stock  in  trade  there  yielding  profit;  but  it 
was  conceded  at  the  sessions  that  those  persons  ought  to  be 
added  to  the  rate,  and  they  were  added  accordingly.     The 
case  therefore  is  confined  to  the  three  sets  of  cases  I  have 
mentioned,  which  were  omitted,  and  we  are  of  opinion  that 
the  first  and  second  classes  were  liable  to  be  rated  and  were 
improperly  omitted,  but  that  the  lessee  in  the  third  case  was 
not  liable,  and  that  the  omission  as  to  him  was  perfectly  cor- 
rect.    It  was  urged  upon  the  argument  that  although  the 
local  act  9  and  10  fV.  3.  used  different  language  from  the 
43  Eliz.  c;  2.  yet  that  it  ought  to  be  construed  as  if  the  lan- 
guage in  both  had  been  the  same,  but  we  intimated  our  opi- 
nion to  tlie  contrary  in  the  progress  of  the  discussion,  and 
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«re  fleeno  reason  upon  further  constderatioii  for  chaoging 

thai  opinion^    The  43  Eliz.  c.  2.  uses  lai^uage  applicable  to 

the  kingdom  in  geoeial.    The  9  and  10  fV.  3.  haying  in  its 

The         jgiew  the  town  of  HuU ou\y,  would  naturally  suit. its  expsea** 
Hull  Does  ,  ,    .      ■''  ^  i         ,  j     l 

OotcpAKY.  .  MOOS  to  the  state  and  circumstances  of  that  pbcei.aud  whca 

me  find  a  deviation  from  the  language  uscxi  in  the  statulie  of 

(E/J»E&s^i)the  presumption  is^that  the  deviation  was  intevd- 

edy  and  that  a  different  system  was  thought  better  for  HuU,- 

and  that  the  language  proper  for  such  system  was  conse«- 

^uantly  used.    We  are  therefore  to  consider  it  as  the  intei^ 

tkm  of  the  legislature  in  passing  -the  9  and  10  W.  5.  that 

the. »rate> should  be  raised  by  taxation  of  every  iiriiabitant^ 

and  of  all  'landsi  houses^  tithes  impropriate,  iqfqiroptiations 

of  tithesi  and  alL  stocks  and  estates  within  the  to^*i».    It  was 

properly  admitted  by  Mr.  Coltman  in.argumenti  that  stocks 

andiestates  must  include  all  stobk.in  trade  and  :personal  pro^ 

perty..  Indeed  the  word  '^  stocks"  could  have  no  other  meant- 

ing^and  "  estates''  placed  as  it  is  in  the  clause  must  extend 

to  personal  estates.    This  statute  therefore  has  these  two 

efiioctive  words  which  are.  not  to  be  found  in  the  statute  of 

EtimUbtihy  and  these  two  words  remove  from  this  case  aU 

distiaction  between  residents  and  non-residents.    Under  thf 

statute  of  Eibutbiik^  there  was  no  word  applicable  to  pen* 

aonai  property^  and  it  w^  only  on  the  ground  of  bis  being  «$ 

inhabitant  that  any  owner  of  personal  property  cot|ld  hie 

Baled  for-  that. property,  because  there  was  W  vrord  in  thai 

statute  to  include  him,  except  the  word  ^'  inhabitant."  Upog 

ihe  construction  of  that  .statute  therefore  there  was  nec^a^ 

sarily.a.€bstinotion  between  a  resident  and  non-residentj  her 

cause- the  resident  would  be  rateable  for.his  pi^raoQal  pi:6» 

perty  within  the  place,  whereas  the  non-resident  wosih)  noto 

The  distinction  however  under  that  statute  appU^  only  t» 

those  kinds  of  property  which  the  jtatutn  didnot  «peciiy>  for 

the  occupiers  of  lands,  houses,  8(c.  and  whatever  the  statuli^ 

enumerated,  were  rateable,  whether  resident  or  aot.   Jn 

the  Oand  10  W.  3.  what  was  defective  in  this  respect  ia'the 

statute  ^tJEiizabtth  is  supplied.    The  rate  is  not  only  to  be 
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upon  every  inliabitanty  but  upon  all  stocks  and  estates. 
Lands,  houses,  and  tithes  ar6  all  rateable  according  to  the     TheXiMo 
general  principles  of  rating,  whether  the  occupier  be  resi*  v. 

dent  or  not,  and  it  is  impossible  upon  this  act  to  say  that  Hull  Dock 
lands  within  the  town  shall  be  rated,  but  that  stocks  and  Com?avt. 
personal  property  shall  not.  The  stocks  and  personal  pro- 
perty are  not  rateable  elsewhere,  but  as  they  have  all  tl^e  be- 
nefit of  the  town,  there  can^be  no  reason  why,  when  there 
are  words  sufficient  to  include  them,  they  should  not  be  in- 
cluded. We  are  therefore  of  opinion  that  the  stock  in  trade 
and  ships  yielding  profit  are  liable  to  be  rated.  It  was  pressed 
upon  us  in  argument  that  as  tlie  appellants  had  not  made 
out  what  was  each  ship's  profit,  they  had  not  given  to  the 
sessions  the  means  of  amending  the  rate,  and  that  the  ap- 
peal therefore  as  to  the  ships  could  not  be  supported;  but 
besides  that  this  is  evading  the  question  which  was  obvi* 
ously  sent  for  the  opinion  of  the  Court,  it  is  founded  upon  a 
misapprehension  of  the  duties  of  the  parish  officers,  and 
of  an  appellant.  Where  property  is  rateable,  it  is  the  duty  of 
the  officers  to  include  it  in  the  rate,  and  to  take  what  means 
they  can  to  ascertain  its  value.  It  is  not  for  them  to  omit  it 
altogether  and  to  cast  upon  the  appellant  what  is  properly 
their  duty,  the  burthen  of  proving  its  value.  In  the  case  of 
a  single  omission  the  difficulty  upon  the  appellant  might  not 
be  very  great,  but  where  all  the  property  of  a  given  descrip^* 
tioii  is  omitted,  the  difficulty  might  be  excessive.  Before  the 
pAssing  of  the  41  Geo,  3.  c.  23.  the  omission  of  a  single  in- 
dividual who  ought  to  have  been  included,  compelled  the 
sessions  to  quash  the  whole  rate,  and  so  as  he  was  rateable 
at  all,  the  extent  to  which  he  was  rateable  did  not  come 
in  question.  That  statute  however  requires  the  sessions  to 
amend  or  alter  a  rate  appealed  against  without  quashing  it^ 
bat  with  this  proviso,  th^t  if  the  sessions  shall  think  it  neces- 
sary for  the  purpose  of  giving  relief  to  the  appellant  to 
quash  the  rate,  they  may  do  so,  and  when  any  rate  containa 
so  maily  omissions  that  it  cab  hardly  be  expected  of  an  ap*. 
peHant  that  he  should  have  evidence  to  shew  the  extent  U^ 
rot.  ▼.  B  B 
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lll£4.       ivhidi  each  person  oimtted  ought  to  be  raledy  and  wfaerertke 
'^^'^      bveitigatioii  before  the  sesnoas  would  be  likely  to  eihmit 
^  ^^^^     more  time  than  they  could  reasonably  be  required  to  give 
"^^n        "P'  ^^  ^^^'^  ^^  would  not  be  an  improper  exercise  of  their 
CoMPAKT.     discretion  to  quash  the  rate,  and  make  the  officers  of  the 
parish  do  in  the  end  what  they  ought  to  have  done  at  the 
beginning.    As  to  the  question  of  the  lessee  whose  under 
tenants  have  been  excused  from  poverty,  the  point  was  not 
very  much  pressed  upon  our  consideration  in  the  argument, 
and  we  think  the  lessee  not  liable.    The  9  and  \0W.3.  im- 
poses the  rate  indeed  upon  the  lands,  houses,  &c.  without 
mentioning  either  occupier  or  owner,  but  as  this  is  a  burdien 
commonly^  falling  on  the  occupier,  and  rarely  imposed  upon 
the  owner,  we  think  the  owner  not  compellable  to  bear  it. 
The  owner  fixes  his  rent  upon  the  supposition  that  this  is 
his  tenant's  burthen,  and  without  very  clear  words  to  shew 
that  such  was  the  intention,  we  think  we  cannot  make  the 
.  landlord  surety  for  the  tenant.    As  t6  the  question  whedier 
the  rate  upon  the  company  should  be  according  to  the  foU 
amount  of  their  profits  without  making  any  deduction  for  the 
sum  they  are  liable  to  pay  for  poor  rate,  we  diink  the  rate 
ought  not  to  be  so  made.    This  property  is  to  b^  chai]ged 
according  to  its  worth  and  value,  in  like  manner  and  in  the 
same  proportion  as  other  real  property  is  charged  m  ^e 
same  rate«    If  other  real  property  is  charged  only  at  three 
fourths,  or  any  part  of  its  value,  after  making  deductions  of 
the  same  nature  which  have  been  made  in  the  case  of  the 
comjpany,  the  company  ought  to  be  charged  in  the  same  pro- 
portion.   If  other  real  property  is  charged  according  to 
the  rack  rent  actually  paid  by  the  occupier,  and  according 
to  a  rent  so  estimated  where  the  occupier  is  not  a  tenant^ 
at  such  rent  there  will  even  in  those  cases  be  a  virtual  allow* 
ance  in  respect  of  the  poor  rate,  such  a  rent  being  in  reality 
a  part  only  of  the  worth  or  value  of  the  land.    The  whole 
worth  or  value  is  made  up  of  what  is  paid  in  rent,  and  what 
in  rates  and  other  outgoings.    Land  intrinsically  worth  hfrtj 
pounds  a  year  can  only  pay  a  rent  of  tlurty  pounds,  if  it  isL 
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ki  pay  KM.  per  annum  -  in  otb^r  ways ;  and  in  estimating  a 
tent,  both  landlord  and  tenant  look  to  the  value  of  the  thbg 
on  the  one  hand,  and  to  the  outgoings  on  the  other,  and  the 
entgomgs  must  be  deducted  from  the  value  before  the  rent  The 
can  property  be  fixed.  Whenever,  therefore,  the  rate  is  ac-  Cohpant. 
cording  to  the  rent,  which  is  generally  the  case,  an  allowance 
is  virtually  made  for  the  poor  rate;  and  if  this  rate  is  made 
according  to  the  rent,  the  company  should  have  that  allow- 
snee.  The  mode  of  estimating  the  allowance  is  a  very  diffe- 
rent thing.  That  which  is  suggested  in  the  case  is  clearly 
wrpng,  for  if  ^225/.,  the  present  rate,  is  deducted  from  the 
S90O/.,  the  rate  upon  66751.  only  will  have  part  of  the  rate- 
Me  proportion  of  8900/.  free  from  rate.  The  allowance 
must  be  so  made  that  the  sum  upon  which  the  annual  rates 
are  made  may  vnth  the'  amount  of  the  rates  make  up  the 
8900/.  This  sum,  according  to  the  present  rate,  will  be 
71£0/.  and  the  sum  to  be  paid  by  the  company  will  be  1780/. 
The  process  of  calculation  must  be  adapted  to  the  amount 
of  the  rate.  It  is  sufficient  for  us  to  propound  the  rule^ 
leaving  the  process  of  calculation  to  others.  Upon  the 
whole,  therefore,  all  the  persons  omitted,  except  the  lessee 
of  houses  underlet  by  him,  must  be  put  upon  the  rate ;  the 
rate  payable  by  the  Dock  Company  must  be  reduced  to 
1780/.  and  the  case  must  be  sent  down  to  the  sessions,. that 
diey  may  introduce  the  proper  sums  if  they  find  it  practica* 
ble,  or  that  they  may  quash  the  rate  if  it  be  not. 

Order  of  sessions  quashed. 


C  Fleming  v.  J.  Davis  and  others.  Fruloy, 

November  U6, 

iHE  plaintiff  brought  assumpsit  to  recover  6/.  Qs.  0|J.,  v^hera plain- 

beins  the  balance  of  anoriinnal  demand  of  17'*  l6s.  Ojd.,  for  ^^^^  ^ 

^  ^  fendaatsma 

saperior  court  for  a  demand  above  5/.,  and  upon  judgment  by  default  the  jury  reduced 
the  damages  to  51!.,  and  it  appeared  that  the  defeudant8»  at  the  time  of  action  brought, 
Rsided  within  the  jurisdiction  of  the  I/mdon  Court  of  Requests,  and  might  have  l^n 
sued  ander  the  39  and  40  Oeo,  3.  c.  104,  the  Court  stayed  the  proceedings  upon  pay- 
ment of  tbe  dauagas,  without  costs. 

B  B  2 
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work  and  labour  as  a  cabinet-maker.  The  defendants  bu(^ 
fered  judgment  by  defaidt;  and  upon  the  execution  of  a  writ 
of  inquiry  brfore  the  sheriff,  the  plaintiff's  demand  was  re«» 
duced  to  5L,  by  proof,  on  the  part  of  the  defendant,  that 
the  work  had  been  overcharged.  The  jury  accordingly  found 
a  verdict  for  the  plaintiff,  damages  5L 

CamyHf  on  a  former  day,  moved  for  a  rule  nisi  to  stay  the 
proceedings,  upon  payment  of  the  damages,  without  costs^ 
under  the  London  Court  of  Requests  Act,  39  and  40  Geo.  S. 
c.  104v  on  a  suggestion  that  at  the  time  of  action  brought, 
th^  defendants  were  seeking  their  livelihood  within  the  city 
of  London,  so  as  tp  bring  them  within  the  jurisdiction  of  the 
London  Court  of  Requests.  It  appeared  from  the  affidavits, 
ibat  the  defendants,  who  are  partners  in  the  cabinet-making 
business,  occupied  a  house  and  premises  in  Barthohmei^ 
Closf,  within  the  city  of  London,  where  they  carried  on  a 
part  of  their  business,  but  did  not  reside  there;  and  thnt 
they  had  also  premises  of  the  same  description,  in  the  Bo* 
rough  of  Southwark,  where  the  bulk  of  their  business  was 
carried  pp. 

£.  Lawes  shewed  cause  against  the  rule,  and  contended, 
first,  that  the  affidavits  for  the  defendants  did  not  sufficiently 
shew  that  they  resided,  or  kept  any  place  of  business,  within 
the  city  or  liberties  of  London,  so  aa  to  entitle  them  to  be 
sued  in  the  Court  of  Requests;  and  second,  that  at  all 
events  this  was  not  a  case  within  the  operation  of  the  LoH'- 
don  Court  of  Requests  Act;  and  he  referred  to  Harsant  v* 
Larkin,{a)  which  arose  upon  the  Rochester  Court  of  Re- 
quests Act,  where  it  was  held,  that  if  the  plaintiff  has  rea- 
sonable  cause  for  litigating  his  demand  in  a  superior  court, 
hp  shall  not  be  deprived  of  his  costs,  even  though  the  jury 
shall  fipd  a  verdict  for  less  than  the  sum  demanded,  so  as 
to  bring  the  amount  within  the  sum  limited  by  the  Re- 
quests Act.  Now  here  it  was  quite  clear  that  the  plaintiff 
Jiad  a  right  to  sue  the  defendants,  upon  the  balance  of  ao- 
(a)  7  J,  fi.  Moore,  08;  S.  C.  3  B.  and  B.  357. 
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counts,  for  6/.  95.  Old.,  and  the  circumstance  of  the  defend- 
ants having  been  enabled  to  reduce  the  demand  by  evidence 
of  supposed  overcharges,  ought  not  to  deprive  the  plaintiff 
of  his  costs,  when  he  had  originally  reasonable  cause  for 
insisting  upon  a  larger  demand. 

Comyn,  contraL,  was  stopped  by  the  Court. 

AiiBOTT,  C.  J. — It  being  sworn  by  the  defendants,  and 
not  denied  on  the  other  side,  that  at  the  time  this  action  was 
brought,  they  occupied  a  house  and  premises,  carried  otk 
their  business,  and  sought  their  livelihood,  within  the  juris- 
diction of  the  London  Court  of  Requests  Act,  I  think  there 
is  enough  to  bring  the  case  within  the  operation  of  the  sta- 
tute, if  the  other  point  is  made  out.  Now  by  the  39  and 
40  Geo.  3.  c.  104.  s*  12,  it  is  enacted,  '^  that  if  any  action  or 
suit  shall  be  commenced  in  any  other  Court  than  the  said 
Court  of  Requests,  for  any  debt  not  exceeding  the  sum  of 
5/.,  and  recoverable  by  virtue  of  this  act,  in  the  said  Court 
of  Requests,  the  plaintiff  in  such  action  or  suit  shall  not,  by 
reason  of  a  verdict  for  him,  have  or  be  entitled  to  any  costs 
whatsoever."  The  question  before  the  jury  in  this  case  was, 
how  much  was  due  to  the  plaintiff?  They  have  found  that 
5L  only  was  due  to  him,  and  therefore  I  think  we  must  say 
that  this  action  was  commenced  in  the  superior  court,  withia. 
the  meaning  of  the  12th  section  of  the  statute,  as  an  action 
for  a  debt  not  exceeding  the  sum  of  5/.,  and  consequently 
the  plaintiff  is  not  entitled  to  his  costs.  It  would  be  very  in- 
convenient  in  the  construction  of  this  act  of  parliament,  if 
we  were  to  allow  of  any  discussion  upon  affidavit  as  to  the 
reasonableness  of  the  plaintiff's  original  demand,  when  it  is 
found  by  the  jury  that  the  plaintiff  was  only  entitled  to  re- 
cover 51. 

Bayls Y,  Jd — I  am  of  the  same  opinion.    In  Bateman  v. 
Smith(a),  where  the  question  arose  upon  the  Middlesex 

(fl)  U  East,  301.    Vide  Tidd,  990,  et  seq.    8  East,  836.    2  Taunt. 
196.     Ante,  vol.  iii.  51. 
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Court  of  Requests  Act,  and  the  jury  found  for  the  plantiiF 
damages  1/.  VJs.,  after  havmg  claimed  31.  I5s.  4i.,  Loud 
EUenborough  said,  that  ''  it  was  assuming  the  whole  ques- 
tion here,  to  say  that  the  original  debt  was  above  40t. ;  for 
the  jury  had  found  the  damages  to  be  under  40s.;  which 
entitles  the  defendant  to  recover  double  costs  by  the  very 
words  of  the  act  under  consideration/*  I  think  also,  in  this 
case,  we  are  bound  to  hold  that  the  jury  having,  by  their 
verdict  found  that  the  plaintiff  is  entitled  to  no  more  than  5L 
the  case  comes  within  the  London  Court  of  Requests  Act. 


HoLROYD,  J.  and  LittledalBji  J.  were  of  the  same 
opinion. 

Rule  absolute. 


Friday, 
Ndfvember  S6. 


Van  Wart  v.  Woollby,  Lewis,  Moilliet,  and 
Gordon. 


NewT^^ ^    XHIS  was  an  action  of  assumpsit  against  the  defendants, 

havingordered  ^  the  bankers  and  agents  of  the  plaintiff,  for  neglecting  to 

residing  at       gi^c  due  notice  Of  the  non-acceptance  of  a  bill  of  exchange, 

Birmng^m^    which  the  plaintiff  had  delivered  to  them  to  get  accepted; 

account  of  the  in  Consequence  of  which  laches  the  plaintiff  alleged,  that, 

drawn  by  C.ia  *'  ^^^  payee,  he  was  prevented  from  giving  due  notice  of 

Nem  Torky      the  dishonour  to  the  drawers,  Alexander  Cranston  and  Co., 

^Landoni  paya-  ^^^  ^'^^  ^^  Irving,  Smith,  and  Holly y  who  bad  delivered  the 

ble  to  the  or-   biu  iq  the  plaintiff  in  payment  of  a  debt  due  from  them  to  him ; 

Dot  indoraed  And  whereby  the  plaintiff  also  alleged  that  he  had  lost  his 
hjA.    £., 

through  his  bankers,  presented  the  bill  for  acceptance  to  D.  who  refused  to  accept, 
but  no  notice  of  the  non-acceptance  was  given  until  the  day  of  payment,  when  tne 
bill  was  presented  for  payment  and  dishonoured.  <C.,  the  drawer,  became  bankrupt 
before  toe  bill  reached  B'i  hands,  and  never  had  any  funds  in  the  hands  of  2).,  the 
drawee,  to  meet  the  bill.  In  assumpsit  by  B.  against  his  bankers  for  neglecting  to  give 
notice  of  the  non-acceptanctt: — Held,  that  ii.  not  having  indorsed  the  bill,  was  not  en- 
titled to  notice  of  dishonour,  and  remained  liable  to  B.  for  the  amount  of  the  goods^ 
that  C.  the  drawer,  never  having  had  any  funds  in  the  hands  of  D,  the  drawee,  was 
likewise  not  entitled  to  notice;  and,  therefore,  that  B.4X>uld  not  recover  the  full 
amount  of  the  bill,  but  only  such  diimages  as  be,  had  «u9iaiaed  by  being  delayed  in 
pursuit  of  his  remedy  against  the  drawer. 
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remedy  against  tbe  drawers  and  the  said  Irving^  Smith,  and 

HMy.    The  defendants  pleaded  the  general  issue,  on  which 

issue  was  joined.    At  the  trial  before  Abln^tfC*  J.  at  the  «. 

London  Adjourned  Sittings  after  Michaelmas  Term,  ]  823,  a     Wooll«t, 

verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 

the  Court  upon  the  following  case : — 

The  plaintiff,  residing  at  Birmingham,  received  from  his 
correspondents,  Irdng,  Smith,  and  Holly,  of  New  York,  in 
America,  a  bill  of  exchange  for  500/.,  drawn  by  Alexander 
Cranston  and  Co.  upon  Gr^,  Lindsay,  and  Co.  of  London, 
dated  New  York,  6th  June,  1818,  at  sixty  days'  sight,  pay^ 
able  to  the  order  of  the  plaintiff,  and  inclosed  in  a  letter 
describing  the  bill  as  ''  a  further,  remittance  on  account  of 
onr  order  for  hardware."  On  the  2d  July,  1818,  the  plaintiff 
delivered  the  bill  to  the  defendants,  who  are  bankers  at 
Birmingham,  to  get  it  accepted  by  the  drawees  resident  in 
London,  and  the  defendants  received  it  for  that  purpose  and 
forwarded  it  on  the  following  day  to  their  town  correspond- 
ents, Lubbock  and  Co.  bankers  in  London,  who  on  the  8th 
Jufy  presented  it  to  the  drawees  for  acceptance.  The 
drawees,  having  on  the  IstJiify  received  from  Cranstomnd 
Co.  advice  of  the  bill  being  drawn,  had  written  for  directions 
as  to  accepting  it  to  Alexander  and  Co.  of  Belfast,  in  Ireland, 
and  not  having  received  any  reply  from  those  parties,  gave 
the  following  answer  to  Lubbock  and  Co.;  '^  Greg  and  Co. 
have  written  for  advice:  will  thank  Lubbock -wid  Co.  to 
have  it  only  noted  for  the  present;*'  and  in  consequence  of 
such  request  Lubbock  and  Co.  did  not  protest  the  bill  for 
non-acceptance,  or  give  notice  to  the  defendants,  or  the 
plaintiff,  of  the  refusal  to  accept,  until  by  letter  sent  by  post 
on  the  10th  September,  1818,  and  received  by  the  defend- 
ants on  the  1 1th,  the  bill  having  been  presented  for  payment 
on  the  dth,  and  protested  on  that  day  for  non-payment;  and 
the  defendants  did  not  give  any  notice  to  the  plamtiff  of  the 
refusal  of  the  drawees  to  accept  the  bill  until  the  1 1th  Sep- 
tember, 1818,  being  the  day  the  defendants  received  the  bill 
from  Lubbock  and  Co.    This  was  the  first  notice  to  the 
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1824.       plaiDtiflFof  auch  dishonour,  and  such  notice  was  accompa- 
nied with  a  protest  in  the  usual  form.    The  defendants  were 
some  time  before,  and  at  the  time  when  the  bill  was  delivered 
WooLLKT.     ^Q  them,  the  general  bankers  of  the  plaintiff,  and  invariably 
charged  him  commission  on  all  the  transactions  which  passed 
between  him  and  them  as  his  bankers,  and  did  actually  charge 
tfie  plaintiff,  in  their  banking  account  with  him,  commission 
on  the  bill  at  the  rate  of  six  shillings  per  cent,  and  they  fur- 
ther charged  him  with  the  sum  of  1/.  10s.  the  amount  paid 
for^otbg,  for  non-acceptance  and  protestmg  the  same  for 
non-payment  and  charges ;  as  appeara  by  the  plaintiff's  pass- 
book with  the  defendants,  to  which  either  party  is  at  liberty 
to  refer.    On  the  9th  September,  1818,  the  bill  was  presented 
to  the  drawees  for  payment,  and  dishonoured.    The  drawees 
had  no  funds  or  effects  of  the  drawers  in  their  hands  at  the 
time  the  bill  was  originally  drawn,  nor  at  any  time  prior  to 
its  coming  to  maturity,  nor  had  they  any  expectation  of 
assets  of  the  drawers,  to  meet  the  bill ;  but  the  drawees  had 
been  accustomed  to  accept  for  the  drawers,  under  the 
guaranty  of  Alexander  and  Co.  of  Belfast,  for  10,000/. 
which  amount  had  been  overdrawn.    The  drawers  had,  be- 
fore the  bill  was  drawn,  been  accustomed  to  draw  upon  the 
*  drawees  to  a  larger  amount  than  the  10,000/.  but  the  drawees 
had  never  accepted  any  bills  beyond  the  guaranty  of  10,000/. 
unless  they  were  covered  by  other  resources.    The  drawees 
had,  by  letter  of  the  3d  July,  1818,  addressed  to  the  draw- 
ers, declined  accepting  the  bill,  unless  they  should  receive 
further  advice  from  Alexander  and  Co.     Cranston  and  Co. 
the  drawers,  became  bankrupts  in  New  York,  on  the  6th 
July,  1818,  and  the  produce  of  their  estate  will  be  about 
two  shillings  in  the  pound.     It  appeared  that  Irving^  Smith, 
and  Holly  employed  the  plaintiff  to  purchase  goods  for  them 
in  England  by  commission,  and  had  ordered  goods  to  a 
much  larger  amount  than  the  bill,  which  goods  were  sent 
out  by  the  plaintiff  tb  America ;  the  bill  having  been  remitted 
by  Irving,  Smith,  and  Holly  to  the  plaintiff,  for  and  on  ac- 
count and  in  part  payment  of  the  price  of  the  goodsi  Irving, 
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Smiih,  and  HoUy  did  not  indorse  the  bill,  and  were  wholly 
unknown  to  the  defendants.  On  the  12th  September,  1818, 
the  plaintiff  sent  the  bill  to  Irving,  Smith,  and  Holly,  re^  ~  v. 
questing  them  to  pay  the  amount;  but  on  the  Qth  March,  ^^^^^^* 
1819^  they  wrote  to  the  plaintiff,  and  refused  so  to  do,  re- 
turning the  bill,  and  insisting  that  they  were  discharged  from 
liability  to  make  such  payment,  in  consequence  of  their  not 
having  had  due  notice  of  the  non-acceptance  of  the  bill; 
whereupon  the  plaintiff,  on  the  \st  Apt  il,  1819,  returned 
the  bill  to  the  defendants,  who  refused  to  pay  the  same. 
The  usual  time  of  passage  from  England  to  New  York  and 
back,  is  generally  about  ten  weeks.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiff,  under  the  cir- 
cumstances, is  entitled  to  recover.  If  he  be,  then  a  verdict 
to  be  entered  for  the  plaintiff,  for  the  sum  of  6S7L  155.;  if 
not,  then  a  nonsuit  to  be  entered. 

This  case  was  twice  argued,  by  Chitty  for  the  plaintiff, 
and  Abraham  for  the  defendants ;  first  at  the  sittings  in  banc 
after  last  Easter  Term,  and  again  at  the  sittings  in  banc  be- 
fore the  present  term. 

Arguments  for  the  plaintiff.  The  defendants  were  agents, 
receiving  a  remuneration  for  their  services,  and  were  ther^ore 
liable  for  any  damage  occasioned  by  their  neglect.  A  damage 
was  so  occasioned,  for  through  their  neglecting  to  give  notice 
of  the  non-acceptance,  the  plaintiff  experienced  a  difficulty 
in  obtaining  payment  of  the  bill.  The  plaintiff  was  clearly 
entitled  to  a  remedy  on  the  bill,  either  against  the  drawer,  or 
the  party  from  whom  he  received  it,  and  the  laches  of  the 
defendants  has  thrown  a  difficulty  in  the  way  of  his  pursuing 
that  remedy.  It  is  not  by  any  means  certain  that  the  draw- 
ers have  not  been  discharged,  and  the  plaintiff  has  certainly 
lost  his  remedy  against  Irving  and  Co.  It  was  held  in 
Owenson  v.  Morse  {a),  that  if  the  seller  of  goods  take  noted 

<«i)7T.  R.64. 
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or  bilk  for  tlleni,  without  agreeing  to  run  the  risk  of  the 
notes  beiog  paid,  and  the  notes  turn  out  to  be  worth  notUng, 
this  will  not  be  considered  as  payment.  So  that  the  plaintiff 
WooLLKY.  prigmally  had  a  remedy  against  Irving  and  Go.  which  he 
has  now  lost,  because  they  were  entitled  to  notice  of  th« 
non«acceptance,  and  he  having  been  prevented  by  the  de« 
Csndants  from  giving  that  notice,  has,  as  between  him  and 
Irving  and  Co.  made  the  bill  his  osmi,  and  discharged  them, 
Iliey  stood  in  the  situation  of  a  surety  or  guarantee,  and  it 
was  decided  in  Phillips  v.  Mtling  (a)  that  upon  a  guaranty 
given  of  the  price  of  goods  to  be  paid  b^a  bill,  due  notice 
of  the  non-payment  must  be  gifen  both  to  the  drawer  and 
the  guarantee. 

Aiguments  for  the  defendants.  Tie  plaintiff  has  sustained 
no  damage  from  not  having  received  notice  of  Uie  non- 
acceptance,  therefore  he  cannot  maintain  this  action.  By 
the  general  rule  of  law  the  drawer  is  prim&  facie  entitled  to 
notice,  because  generally  speaking  the  want  of  it  would  be 
prejudicial  to  him;  but  where,  from  the  particular  circum- 
stances of  the  case,  he  sustains  no  damage  from  the  want  of 
nptice,  there  it  is  unnecessary.  In  this  case  the  drawer 
never  had  any  funds  in  the  hands  of  the  drawee  to  meet  the 
bill,  nor  had  the  drawee  ever  any  expectation  of  receiving 
assets  for  that  purpose ;  consequently  notice  to  the  drawer 
was  not  necessary,  and  he  was  not  discharged  for  want  of  it. 
Neither  were  Irving  and  Co.  entitled  to  notice  under  the 
circumstances  of  this  case,  because  they  had  not  indorsed 
the  bill,  and  it  has  been  more  than  once  held  that  a  person 
who  pays  away  a  bill  without  indorsing  it,  cannot  be  sued 
upon  it,  and  therefore  is  not  entitled  to  notice  of  its  dis- 
honour. Swinyardy.Bowes^b),  and  Holborow\.W%lkins{cy, 
For  the  same  reasons  it  follows  that  Irving  and  Co.  are  still 
liable  to  the  plaintiff  for  the  amount  of  the  bill;  Ex-part e 
Blackhume{d)\  the  latter  consequently  has  lost  none  of  his 

(a)  9  Taunt.  S06.  (h)  5  M.  and  S.  62. 

(c)  Anta^  vol.  ii.  59..  ^10  Ves.  904. 
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remedies;  be  has  sustained  no  damage,  and  has  uo  right  to 

ca3t  any  liability  upon  the  defendants. 

^  Vau  Wart 

9. 

Hie  Court  took  time  to  consider  of  their  judgment,  which     Woollit. 
was  DOW  delivered  by 

Abbott,  C.  J.  who,  after  stating  the  pleadings  and  the 
&cts  of  the  case,  thus  proceeded. — ^Upon  this  state  of  facts 
it  is  evident  that  the  defendants,  who,  it  cannot  be  denied, 
are  identified  with  and  answerable  for  their  London  corre- 
spondents, Lubbock  and  Co.,  have  been  guilty  of  neglect  of 
that  duly  which  they  owed  to  the  plaintiff,  their  employer, 
and  from  whom  they  received  a  pecuniary  reward  for  their 
services.  The  plaintiff,  therefore,  is  entitled  to  maintain 
an  action  against  them  to  the  extent  of  any  damage  he  may 
have  sustained  by  their  neglect.  He  charges  a  damage  in 
two  respects ;  first,  for  his  loss  of  remedy  against  Irving  and 
Co,  from  whom  he  received  the  bill ;  and  second,  for  his 
loss  of  remedy  against  Cranston  and  Co.  who  were  the  draw- 
ers of  the  bilL  If  the  plaintiff,  as  between  himself  and 
Ircwg  and  Co.  has  made  the  bill  his  own,  and  cannot  call 
upon  them  for  the  amount,  his  damage  will  be  to  the  full 
amount  for  which  the  verdict  has  been  obtained.  If  he  still 
retains  his  remedy  against  them,  and  has  only  been  delayed 
in  his  pursuit  of  .the  same  remedy  as  he  would  have  had 
agamst  the  drawers ;  the  amount  of  his  loss  has  not  been 
inquired  into  or  ascertained,  and  is  probably  much  less  than 
the  amount  of  the  bill.  We  are  of  opinion  that  the  plaintiff 
has  not,  as  between  himself  and  Irving  and  Co.  made  the 
bill  his  own.  We  think  he  might,  notwithstanding  the  want 
of  notice  of  non-acceptance^  have  recovered  from  them  the 
apiount.of  the  bill  }n  an  action  for  inoney  paid;  or,  if  he 
had  notice  of.  dishonour  before  b^  bought  and  sent  the 
goods  which  they  had  o|xlered»  1|^  might  hfive  returned  the 
biU,  and  abstained  from  buybg  or  sending  the  goods.  It 
will,  have  been  observed  that  Inking  and  Co.  sent  the  biU  to 
the  plaintiff  without  i^py  indorsement  by  them,  and'pi^ble 
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to  his  own  order.     The  learned  counsel  for  the  plaintiff  was 
under  the  necessity  of  arguing  this  case  as  if  he  were  argu- 
^,  ing  on  behalf  of  Irving  and  Co.  in  an  action  brought  against 

WooLtBY.  them  by  the  plaintiff,  and  he  contended  that  Irving  and  Co. 
were  entitled  to  notice  of  non-acceptance  in  this  case,  asr 
they  would  have  been  by  the  law  of  merchants  in  the  case 
of  a  bill  indorsed  by  them  to  the  plaintiff.  But  no  authority 
was  produced  which  supports  such  a  proposition,  and  the 
case  of  Swinyard  v.  Bowes  (a)  is  an  authority  the  other  way. 
If  a  person  delivers  a  bill  of  exchange  to  another,  withqut 
indorsing  his  own  name  upon  it,  he  does  not  subject  himself 
to  the  obligations  of  the  law  of  merchants ;  he  cannot  be 
sued  upon  such  a  bill,  either  by  the  person  to  whom  he 
delivers  it,  or  by  any  other.  Then,  as  he  does  npt  subject 
himself  to  the  obligations,  he  is  not  entitled  to  the  advan- 
tages* If  the  holder  of  a  bill  sells  it  without  his  own 
indorsement,  he  is,  generally  speaking,  liable  to  no  action  in 
respect  of  it.  If  he  delivers  it,  without  his  own  indorse- 
ment, for  any  other  consideration,  antecedent  or  concomi- 
tant, the  exact  nature  of  the  transaction,  and  all  the  circum- 
stances connected  with  the  bill,  mudt  be  inquired  into,  in 
order  to  ascertain  wliether  he  is  subject  to  any  responsibility. 
If  the  bill  is  delivered  and  received  as  an  absolute  discharge, 
he  cannot  be  liable ;  if  otherwise,  he  may.  The  mere  fact 
of  receiving  such  a  bill  does  not  prove  that  it  was  received 
as  a  discharge ;  that  was  decided  in  the  case  of  Bishop  v. 
Mowe  (A),  and  in  the  case  of  Swinyard  v.  Bowes,  already 
mentioned.  Then  what  are  the  facts  of  the  present  case  i 
Irving  and  Co.,  who  resided  in  America,  had  employed  the 
plaintiff,  who  resided  in  Birmingham,  to  purchase  goods  for 
them  in  England  by  commission.  By  accepting  this  em- 
ployment he  became,  as  between  himself  and  them,  their 
agent.  The  bill  is  drawn  upon  persons  resident  in  London: 
the  plaintiff,  therefore,  could  not  be  expected  to  present  the 
bill  himself;  it  must  have  been  understood  that  he  was  to 
de  that  through  the  medium  of  some  other  person.  For 
<a)  A  M.  &  S.  69.  (h)  5  M.  &  S.  562. 
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that  purpose  he  employed  persons  in  the  habit  of  transacting 
such  business  for  him  and  others,  and  upon  whose  punctu- 
ality he  could  reasonably  rely.  In  doing  this,  he  did  all  that 
it  was  incumbent  on  him  to  do  as  between  himself  and  Woqllet. 
Irving  and  Co.,  and  therefore  as  he  is  personally  in  no  de- 
fault as  to  them,  he  is  not  answerable  to  them  for  the  default 
of  the  persons  whom  he  employed  under  such  circumstances. 
In  the  course  of  the  argument  the  situation  of  Irving  and 
Co.  was  compared  to  that  of  a  guarantee.  The  decisions 
that  have  taken  place  on  actions  brought  against  guarantees 
warrant  the  proposition  before  mentioned,  namely,  that  the 
nature  of  the  transaction  and  the  circumstances  of  the  par- 
ticular case  are  to  be  considered.  In  Warrington  v.  Fur- 
hor  (a),  where  a  commission  of  bankrupt  had  issued  against 
the  acceptor  before  the  bill  became  due,  presentment  for 
payment  to  him  was  held  unnecessary  in  order  to  charge  the 
guarantee.  Phillips  v.  AstUng  (6)  stood  upon  different 
grounds.  In  that  case  the  bill  was  not  presented  for  pay- 
ment when  it  became  due,  as  it  ought  to  have  been.  Two 
days  afterwards,  notice  that  it  was  still  unpaid  was  given  to 
the  drawer,  for  whom  the  defendant  was  guarantee.  No 
notice  was  even  then  given  to  the  defendant.  The  drawer 
and  acceptor  contmued  solvent  for  many  months  after  the 
bin  was  dishonoured,  and  it  was  not  until  they  became  bank* 
rupts,  that  any  claim  was  made  on  the  defendant.  Under 
these  circumstances,  because  the  necessary  steps  had  not 
been  taken  to  obtain  payment  from  the  parties  to  the  bill 
while  they  contmued  solvent,  the  Court  of  Common  Pleas 
held  the  guarantee  to  be  discharged.  In  Holborow  v.  IVil- 
kin${c)  the  acceptors  were  known  to  be  insolvent  before 
the  bill  had  become  due.  Some  days  after  that  fact  was 
known  the  plaintiffs  wrote  to  the  defendant,  desiring  him  to 
accept  a  new  bill,  which  he  refused  to  do.  The  bill  was 
not  presented  for  payment  when  due,  nor  was  any  notice  of 
the  non-payment  given  to  the  defendant.     It  appeared  that 

(a)  8  East,  210.  (ft)  3  Tanat.  906.  (€)  Ants^  vol.  ii.  59. 
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1S£4.  the  hiH  would  not  have  been  paid  if  presented ;  but  it  did 
not  appear  that  the  defendant  had  sustained  any  damage  bj 
reason  of  the  want  of  presentment  and  notice ;  and  on  that 
ground  this  Court  held  the  guarantee  not  to  be  discharged* 
These  decisions  shew  that  cases  of  this  kind  depend  on  the 
circumstances  peculiar  to  each.  In  the  present  case  it  does 
not  appear  that  Irving  and  Co.  have  sustained  any  damage 
by  the  want  of  .notice  of.  the  non-acceptance  of  the  bill, 
Cramrt^  and  Cft»y  .the  ,4raiwerS|^  were  not  entitled  to  such 
Boticef  :rtiey  had  no  tighitsto^draw  the  bill,  and  they  sustained 
ndrdaiAage.  They  had  .become  bankrupts  some  weeks  be* 
fore  notice  of  the  non^aecepUwi^e.  could  have  reached  Irving 
and  Co.  Nothing  ;afiipea^)AQ  [shew  thatJrm'iig  and  Co^ 
lost  any  remedy  thi^t  they  might' have  hadiagainst  Cranston 
and  Co.,  or  their  ttkta|ck>a.if|  inde^d^  they'evi^r  could  have 
had  any>  whichriM^(B<i|b  appear  aArmatively4  Thecircnm- 
Slwietf'«aider -which  they  received  the  bill  ar^kiQt.disdoaed^ 
and  it  is  not  impossible  that  they  m^  have  received- it' upon 
the  terms  of  being  accountable,  only  in  case  it  was  aceepteds 
I  come  now  to  advert  to  the  supposed  loss  sustained  in 
refl|>ect  of  Cranston  and  Co.,  the  drawers  of  the  bill.  I 
have  already  noticed  that  tlie  amount  of  that  loss  has  not 
been  inquired  into  or  ascertained.  Perhaps  it  may  be 
merely  nominal,  but  if  it  is  so,  the  plainti£F  is  entitled  to  a 
¥94i<^  for  teminal  damaged*  In  order,  thenfore,  to  do 
justi<3e  between  these  parties,  we  r think  the  case  must  be 
subnutted  to  another  jury,  to  ascertain  the  real  'aniount  of 
the  loss,  (it  bemg  clearly  understood  that  the  plaintiff  is  at 
all  events  entitled  to  a  verdict),  unless  the  parties  can  agree 
upon  the  amount,  and  correct  tbe  present  vefdiet'  atr^^oFd-* 
ingly,  which  it  will  be  higUy  for  th^  advantage  to  do.. 

'i'*  t . ; .     .  Rule:  Abfloliile  Ibris^new  trial. 
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KeENE  v.  DeEBLE.  Fridm^f 

The  plaintiff  arrested  and  held  die  defendant  ta  bail  for  Defendant, 

98^  for  goods  sold  and  delivered,  and  declared  in  assttmpsit  heid°to  Ui? 

for  tiiat  amount    The  defendant  pleaded  the  general  issue,  for  38/.,  paid 

and  paid  21.  rato  Court,  but  the  plaintiff  cBd  not  take  out  which  ^he^°^  ' 

the  money.    The  cause  was  set  down  for  trial,  but  before  it  plaintiff  did 

not  take  out, 
was  called  on,  the  parties  agreed,  by  a  Judge's  order.  Id  but  before  the 

refer  die  cause  and  all  matters  in  difference  to  a  gentleman  <»*^^"S9a|l^ 

^  00  for  tnal,  it 

at  the  bar,  to  whom  power  was  given  to  examine  the  parties  was  agreed  to  , 

OB  oadi,  and  call  for  all  books,  papers,  and  vouchers,  relating  |[^d  all  matters 

to  the  matters  in  dispute.    The  costs  of  the  cause  were  to  in  difference  to 

abide  the  event,  and  the  costs  of  the  reference  and  award  with  power  to 

were  to  be  in  the'discretbn  of  the  arbitmton    The  arfaitrar  ^»P  ^ V**" 

mine  the  par- 
tor  awarded  to  the  plaintiff  the  sum  of  1/.  \9s.  only,  in  ties  on  oath, 

addition  to  the  2L  paid  into  Coiirt    On  a  former  day  a  b^](?^^?'ti,0 

mle  nisi  was  obtained,  calling  upon  the  pkintiff.  to  shew  cosuof  the 

cause  why  the  Master  shouU  not  tax  the  defendant  hb  cosu  ^e  eFent*- '  ^ 

mider  43  Geo.S.  c.  46.  s.  3.,  on  the  ground  that  the  plain**  ^nd  the  arbi- 

tiff  had  recovered  less  than  the  sum  for  which  the  defendant  awarded  onlv 

was  held  to  bail.  3v^^';''Ik 

dition  to  the 

.  9/.  paid  into 

BoUand  now  shewed  cause.    This  case  is  dearfy  not  Su'thrS"^ 
witlun  the  statute^  on  tWa  grounds ;  firsts  that  the  defendant  fendant  was 
his  paid  money  into  Court;  and  second,  that  by  agreeing  to  ^u  costs  un- 
rsfar  the  cause  to  arbitretioa,  he  has  waived  all  benefit  ^^  ^  ^'  ^• 
which  might  otherwise  have  resulted  to  him  from  the  atatute. 
Upon  the  first  point,  Builer  v«  Broapii(a)  and  Dac^  V4 
Renton  (b)  are  authorities.    [Boy/ey,  J«  In  those  cases  the 
plaintiff  took  the  money  out  of  Court,  and  no  further  pro- 
ceedings were  had,  and  on  that  ground  the  Court  hdd  that 
Ae  cases  did  not  come  within  the  statute.]    At  all  eveala, 
after  the  defendant  has  agreed  to  refer  the  cause  and  all 

(a)  S  J.  B.  Moore,  327;  S,  C.  1  B.  &  B.  66. 
(6)  Ante,  vol.'iv.  186. 
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matters  in  diflference  to  an  arbitrator,  he  cannot  avail  hiiltself 
of  the  statute,  because  he  thereby  appeals  to  a  different  tri- 
bunal from  a  Court  and  jury.  The  arbitrator  in  this  case  is 
Deeble.  not  merely  put  in  loco  of  a  jury,  to  assess  the  amount  of 
the  damages,  but  a  more  extensive  jurisdiction  is  given  to 
him,  for  he  has  power  to  examine  the  parties  themselves  on 
oath,  &c.,  inquire  into  any  other  ma,tter8  in  difference  be- 
tween the  parties,  and  the  costs  of  the  cause  are  to  abide 
the  event  of  his  award.  The  award  by  the  arbitrator  of 
1/.  l£k«  cannot  be  considered  as  a  sum  recovered  within  the 
meaning  of  the  third  section  of  the  statute.  The  statute 
applies  to  sums  recovered  by  the  verdict  of  the  jury  or  by 
the  judgment  of  the  Court,  and  not  to  a  sum  awarded  by  an 
arbitrator  to  whom  the  cause  and  all  matters  in  difference 
are  referred.  On  this  ground,  therefore,  the  plaintiff  is 
<deprived  of  the  benefit  of  the  statute. 

Crowder,  contri.  The  cases  of  Butkr  v.  Brown  and 
Davey  v.  Renton  have  already  received  an  answer  from  the 
Court,  because  in  both  those  cases  the  plaintiffs  took  the 
money  out  of  Court,  and  proceeded  no  iarther  in  the  acti^Mis. 
In  the  latter  case  the  Court  laid  it  down  as  a  general  rule, 
that  where  a  cause  is  stopped  by  the  plaintiff's  taking 
money  out  of  Court,  which  has  been  paid  in  by  die  defend^ 
ant,  the  statute  does  not  apply.  That  general  rule  was  laid 
down  after  due  consideration  of  all  the  authorities  in  both 
Courts  upon  the  statute.  This  case,  however,  is  distin^ 
guishable  from  all  other  cases  which  have  been  hitherto 
decided  on  that  ground,  because  here  the  money  was  not 
tak^n  out  of  Court.  Then  the  question  is,  whether  the  fieict 
of  the  record  in  this  case  havmg.been  withdrawn,  and  the 
parties  agreeing  to  refer  the  cause  to  an  arbitrator,  makes 
any  difference  as  to  the  operation  of  the  statute.  Now, 
where  a  verdict  is  taken  at  the  trial  for  a  nominal  sum,  sub-' 
ject  to  an  order  of  reference  for  ascertaining  the  amount  of 
the  damages,  by  which  the  costs  are  dii*ected  to  abide  the 
event  of  the  award,  and  the  arbitrator  finds  a  less  Sum  to 
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be  doe  to  the  plaintiff  thaa  that  fot  which  the  defendant  ^as  J8£4. 
arrested,  it  has  been  held  that  the  sum  so  found,  aild  for  ^-^n^^^ 
which  judgment  is  afterwards  given,  is  to  be  considered  as  9, 

a  sum  recovered  within  the  meaning  of  the  act,  so  as  to  en*  Bbbble. 
title  the  defendant  to  apply  for  costs  :  Neale  v»  Porter  and 
Bums  V.  Palmer  (a).  The  only  distincti<Hi  between  this 
case  and  those,  is,  that  here  the  record  was  withdrawn  before 
the  cause  was  called  on,  whereas  there,  the  jury  were  sworn, 
nda  nominal  verdict  was  taken,  subject  to  a  reference. 
[Bayley,  J.  But  that  makes  all  the  difference ;  for  if  the 
verdict  is  taken  subject  to  a  reference  as  to  the  amount,  the 
sum  awarded  would  be  considered  as  a  sum  recov^ed  in 
the  action,  and  upon  which  judgment  ilvould  afterwards  be 
entered.]  In  Robinson  v.  Elsam  (b)  there  was  merely  a 
reference  to  the  Master  to  tax  the  attorney's  bill,  and 
attfaough  there  was  no  verdict  or  judgment,  yet  .the  Court 
held  that  the  Master's  allocatur  was  to  be  considered  as  a 
recovery  within  the  meaning  of  the  statute.  IBayley,  J.  If 
a  defendant  comes  ia  and  submits  without  going  to  trial, 
that  is  analogous  to  suffering  judgment  by  default ;  and  if 
the  damages  are  ascertained,  there  is  no  occasion  to  seAd 
the  case  to  a  jury.  The  writ  of  inquiry  to  assess  the 
dam^es  is  only  to  inform  the  conscience  of  the  Court  as  to 
the  amount  for  which  the  judgment  shall  be  entered.  In 
die  ease  of  Robinson  v.  Elsam  the  defendant  admitted  his 
liability  to  pay  something ;  but  by  a  Judge's  order  it  was. 
referred  to  the  Master  of  the  Court  to  tax  the  plaintiff's  bill. 
The  Master  was  placed  in  the  situation  of  an  arbitrator,  and 
therefore  the  sum  which  he  awarded  by  his  allocatur  would 
be  considered  as  a  sum  recovered  in  thie  action,  and  on  that 
ground  the  Court  held  the  case  to  be  within  the  statute  (c). 

(a)  Tidd,  1020, 8tb  ed.  Vide,  1  J.  B.  Moore,  9S. 
'  (()  5  B.  &  A.  661. 

(c)  Vide- Dromfieki  ?.  Archer^  ante,  vol.  i.  67;  Payne  v.  Adofh  3  J. 
B. Moore,  605;  S.C.  1  B.&  B.  278;  LtdHaa  v.  O^thbaruy  2  N. R.76; 
Btmoercy  v.  Alefion,  13  East,  90;  SHwrsida  v.  Bowley,  1  J.  B.  Moore, 
92;  Porter  v.  PUtmafif  ante,  vol.  ii.  266;  and  Austin  v.  Debnatk,  ante, 
vol.  iv.  65S. 

VOL.  V.  C  C 
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^Abbott,  C.J.-— I  think,  upon  an  attentive  perusal  of  the 
act  of  parliament  in  question,  this  case  does  not  come  withio' 
its  meaning.  Looking  through  the  whole  of  the  5d  section 
it  is  manifest  that  the  legislature  contemplated  a  recovery, 
by  verdict,  on  which  judgment  should  be  afterwards  en- 
tered. The  words  of  the  section  are,  '^  In  all  actions  to  be 
brought  in  England  or  Ireland,  wherein  the  defendant  shall 
be  arrested  and  held  to  special  bail,  and  wherein  the  plain- 
tiff shall  not  recover  the  amount  of  the  sum  for  which  the 
defendant  in  such  actions  shall  have  been  so  arrested  and 
held  to  special  bail,  such  defendants  shall  be  entitled  to 
costs  of  suit,  to  be  taxed  according  to  the  custom  of  the 
Court,  8lc.,  provided  that  it  shall  be  made  appear  to  the 
satisfaction  of  the  Court,  that  the  arrest  was  without  reason- 
able or  probable  cause."  In  the  cases  cited  by  Mr.  Crooh 
der,  with  the  exception  of  Robinson  v.  Elsam  (a),  where, 
costs  were  given  to  the  defendant  after  the  cause  had  been 
referred,  the  awards  were  made  under  orders  at  Nisi  Prius  ; 
in  each  a  verdict  was  taken,  and  then  the  arbitrator  was 
merely  put  in  the  place  of  the  jury  for  the  purpose  of  ascer* 
taining  the  amount  for  which  the  judgment  was  afterwards 
entered  up.  Robinson  v.  Elsam  was  not  a  case  of  that  der. 
scription,  but  it  was  the  case  of  an  attorney  suing  for  his 
bill  of  costs,  and  the  Court,  by  virtue  of  the  control  which 
they  have  over  their  own  officers,  ordered  the  bill  to  be 
referred  to  the  Master  for  taxation^  and,  therefore,  it  was 
not  like  the  case  of  a  reference  to  an  arbitrator  with  the. 
consent  of  the  parties.  The  Master  took  off  a  very  large 
portion  of  the  amount  of  the  bill,  for  which  the  defendant 
was  held  to  bail.  But  I  thought  it  unnecessary  to  decide 
whether  that  case  was  within  the  statute,  .as  the  plaintiff 
was  an  attorney ;  but,  in  the  exercise  of  that  jurisdiction 
which  we  have  over  the  officers  of  the  Court,  we  should 
do  right  to  compel  the  plaintiff  to  pay  the  costs  of  the 
action.  I  doubt  whether  that  case  was  within  the  act 
of  parliament,  although  my  brother  Bayley  expressed  a 
(a)  5B.&A.  6^1. 
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more  decided  opinion  upon  the  subject.  In  the  present 
case,  however,  the  cause  was  stopped  in  its  progress  by  an 
agreement  between  the  parties  to  refer,  not  merely  the  cause, 
but  all  matters  in  difference,  and  it  was  further  agreed  that 
the  costs  of  the  cause  were  to  abide  the  event  of  the  award. 
The  award  being  in  favour  of  the  plaintiff  for  a  very  small 
sum  of  money,  I  am  of  opinion  that  money  awarded  under 
such  a  reference  is  not  money  recovered  within  the  meaning 
of  the  act,  and  consequently  the  43  Geo.  3.  will  not  apply. 

Baylev,  J. — I  think  Robinson  v.  Ekam  was  within  the 
act,  but  it  seems  to  me  that  this  case  is  not.  The  words  of 
the  act  clearly  refer  to  cases  in  which  the  party  shall  recover. 
by  action.  When  there  is  an  award  under  an  order  of  Nisi 
Prius,  the  plaintiff  is  to  be  considered  as  recovering  by 
verdict  and  judgment  in  the  action.  In  the  case  of  Robin- 
ion  V.  Elsam,  where  there  was  a  reference  to  the  Master  to 
tax  the  amount  of  the  attorney's  bill,  there  was  an  under- 
taking to  pay  the.amount  at  which  it  should  be  taxed,  and  if 
it  was  not  paid,  the  plaintiff  would  have  had  a  right  to  enter 
up  judgment  for  the  amount,  as  much  as  if  he  had  recovered 
it  by  the  verdict  of  the  jury.  In  that  case  there  is  no  doubt 
that  the  Court  would  have  directed  the  judgment  to  be  en- 
tered up,  and  exectition  taken  out  for  the  sum  found  to  be 
due.  Jt  seems  to  me,  therefore,  that  that  case  came  within 
the  words  as  well  as  within  the  spirit  of  the  act  .of  parliament. 
Perhaps  this  case  may  come  within  the  spirit,  but  it  does 
not  come  within  the  words  of  the  statute,  for  the  words  are, 
**  in .  all  .actions  wherein  the  plaintiff  shall  not  recover  the 
sum  for  which  the  defendant  has  been  arrested."  In  this 
case  the  money  is  awarded  upon  a  reference  of  the  action 
and  all  matters  in  difference.  In  the  order  of  reference,  the 
parties  might  have  provided  for  the  event  which  has  hap- 
pened. The  defendant  might  have  said  '^  I  will  not  refer, 
unless  the  plaintiff  will  consent  that  I  shall  have  every  privi- 
lege to  wbicU  I  would  be  entitled  in  the  case  of  a  verdict  by 
a  jury/'     Instead  of  that  he  consents  to  refer  the  cause  uid 

c  c  2 
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all  tnatt^ra  in  differeoce  to  an  arbitrator^  aujd  that  the  costs 
flliall  abide  the  event  of  th|B  award.  Therefore,  it  seemf  to 
me,  that  this  case  is  not  within  the  statute,  the  monej  not 
having  been  re(^overed  in  the  action. 

Ho  LUCY  D,  J. — I  am  also  of  opinion  that  this  is  not  a 
case  withb  the  act  of  parliament,  because  the  act  extends 
to  money  recovered  in  the  action,  and  in  the  action  only. 
It  is  true  that  this  is  a  remedial  statute,  but  it  is  penal  in 
its  effects,  and  must  be  construed  strictly,  and  therefore  we 
cannot  extend  the  words  to  a  case  not  expressly  within  its 
meaning.  It  obviously  applies  to  sums  recovered  in  the 
action,  and  not  to  sums  awarded  under  a  submission  to  a 
reference  of  the  cause  and  all  matters  in  difference. 


LiTTL^DALE,  J. — I  am  of  opinion  that  the  word  reco- 
vered,  as  used  in  this  statute,  means  recovered  by  the  judg- 
ment and  consideration  of  the  Court,  in  legal  language,  and 
that  the  statute  must  be  restrained  to  the  technical  meaning 
bf'the  wdrd  recovered.  This  is  made  more  obvious  by  the 
subsequent  part  of  the  clause  ;  for,  after  providing  for  the 
taxation  of  costs,  it  goes  on  to  direct  how  execution  shall 
issue  : — '^  And  the  plaintiff  shall,  upon  such  rule  or  order 
being  made  as  aforesaid,  be  disabled  from  taking  out  any 
Execution  for  the  sum  recovered  in  any  such  action,  unless 
the  same  shall  exceed,  and  then  in  such  sum  only  as  the 
same  shall  exceed  the  amount  of  the  taxed  costs  of  the 
defendant  in  such  action.''  I  am  by  no  means  prepared  to 
say  that  a  sum  recovered  by  judgment  entered  up  in  pursu- 
ance of  a  reference  after  verdict,  is  not  within  the  act,  and 
that  we  should  not  be  bound  to  say  that  such  a  case  was 
withifi  the  meaning  of  the  clause.  But  here  the  cause  was 
referred  before  it  came  on  for  trial,  and  the  rule  of  reference 
goes  beyond  the  mere  action,  and  introduces  a  power  for 
the  arbitrator  to  determine  all  matters  in  difference.  It  also 
provides  a  differ^t  mode  of  determining  the  cause  and 
adjusting  the  disputes  between  the  parties  than  could-  bav.e 
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been  adopted  before  a  jury.  The  arbitrator  had  power  to 
eiamine  the  parties  themselves  on  oath,  and  call  for  their 
books,  papers  and  writings,  and  the  parties  have  agreed 
altogether  to  a  different  mode  of  proceeding.  At  the  trial 
die  evidence  of  neither  party  could  have  been  received,  but 
before  the  arbitrator  the  defendant  might,  by  his  own  evi- 
dence, have  reduced  the  plaintiff's  claim  to  a  mere  nominal 
amount.  It  appears  to  me,  therefore,  that  Mrhere  parties, 
by  their  agreement,  take  a  cas^  out  of  the  ordinary  course 
^of  investigation,  they  take  it  out  of  the  operatbn  of  this 
statute.  In  this  case  also  it  was  stipulated  that  the  costs 
should  abide  the  event,  and  that,  as  it  appears  to  me,  itaeans 
the  legal  event,  resulting  in  ordinary  cases,  without  any 
application  to  the  Court.  Upon  that  point,  however,  it  is 
not  necessary  to  give  any  express  opinion.  It  is  suflficient 
to  say  that  the  parties  have,  by  their  special  agreement, 
taken  the  case  out  of  the  operation  of  the  statute. 

Rule  discharged. 
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In  the  matter  of  R.  J.  Elsam,  Gent,  one.  Sec* 

A  SPECIAL  case  entitled  Fox  v.  Dodd  having  been  stated 
for  the  opinion  of  the  Court,  upon  the  construction  of  the  will 
of  John  FoXf  of  Richmond,  in  the  county  of  Surrey,  it  was 
set  down  for  argument  at  the  sittings  before  (his  term. 
After  the  case  had  been  argued  by  Talfourd  on  the  one  side, 
and  Chitty  on  the  other,  the  Court  intimated  a  doubt  whe- 
ther certain  facts  stated  on  the  case  had  really  any  founda- 
tion, and  therefore  required,  that  Mr.  Eham,  an  attorney  of 
this  Court,  and  the  devisee  named  in  the  will,  should  exhibit 
a  recovery  stated  in  the  case  to  have  been  suffered,  and  also 
a  contract  of  sale  supposed  to  have  been  made  with  the  de- 
fendant Dodd,  together  with  an  affidavit  of  its  due  execution, 
and  that  the  transaction  was  real  and  bon&  fide.    On  a  sub- 


Saturday, 
November^, 

Where  an 
attornej, 
without  any 
corrupt  or 
unworthy  mo- 
tives, prepared 
a  special  case 
in  order  to 
take  the  opi- 
nion of  the 
Court  upon 
the  will  of  a 
testator,  and 
suggested 
several  facts 
which  had  no 
foundation: — 
Held,  that  be 
was  guilty  of 
a  contempt, 
and  he  was 
fined  in  30/. 
for  bis  ofienee. 
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'Sequent  day  the  Court  was  informed  by  counsel  that  these 
conditions  coiild  not  be  complied  with,  and  therefore  re- 
quested that  the  case  might  be  withdrawn  from  the  further 
consideration,  of  the  Court.  On  that  occasion  the  Court 
expressed  its  disapprobation  of  the  attempt  made  to  impose 
upon  the  Court,  and  in  the  result  directed  that  the  matter 
should  be  referred  to  the  master  to  report  which  of  the  facts 
stated  in  the  special  case  were  truly  stated,  and  .to  ascertain 
what  proceedings  had  taken  place  in  the  cause  previous  to 
the  ingrossment  of  the  record  of  nisi  prius. 

The  Master  now  reported  that  most  of  the  facts  stated  in 
the  case  were  without  foundation.  The  case  falsely  stated 
that  the  testator  had  died  on  the  14th  December,  1822,  he 
having,  in  fact,  died  in  1 823 ;  that  Mr.  Elsam  had  suffered 
recoveries  of  the  property ;  and  that  he  had  sold  the  premises 
to  the  defendant.  The  Master  further  reported  that  no 
writ  had  been  issued  in  the  cause;  that  no  common  bail  had 
been  61ed;  that  no  declaration  had  been  filed  or  delivered; 
and  that  no  proceeding  had  been  taken  in  the  cause,  prior 
to  the  making  up  of  the  record  of  nisi  prius,  except  entering 
the  issue. 

Mr.  Elsam  being  present  when  the  Master's  report  was 
read,  put  in  an  affidavit  in  extenuation  of  his  contempt. 
The  affidavit  stated  in  substance,  that  the  testator  John  Fox 
by  his  will  devised  all  his  estate  real  and  personal  to  depo- 
nent, to  hold  to  him  and  his  heirs  for  ever,  subject  to  a  con- 
dition that  if  he,  deponent,  should  happen  to  die  without 
issue  lawfully  begotten  of  his  own  body,  the  said  estates 
should  go  to  seven  other  great  nephews  and  nieces,  to  hold 
to  them,  their  heirs  and  assigns  for  ever,  as  tenants  in  com- 
mon ;  and  if  any  of  the  devisees  over  should  die  in  the  interiro, 
the  children  of  them  so  dying  should  take  their  parents 
share,  and,  for  want  of  such  children,  to  be  divided  equally 
among  the  survivors;  that  the  testiEttor  then  gave  several 
pecuniary  legacies  to  his  great  nephews  and  nieces,  and  to 
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other  persons,  which  lie  expressly  charged  upon  and  made 
payable  oiit  of  his  real  estates,  which  he  also  charged. with 
the  payment  of  his  debts  and  funeral  and  testamentary  ex- 
penses. The  affidavit  then  stated  that  since  the  testator's 
death  the  deponent  had  paid  the  whole  of  the  legacies,  with 
the  exception  of  some  small  sums  which  had  not  yet  been 
paid-in  consequence  of  the  minority  of  some  of  the  legatees. 
He  then  stated  that  the  testator  had  made  a  very  erroneous 
calculation  as  to  the  amount  of  his  debts,  and  that  he  had 
not  sufficient  assets  to  satisfy  them  and  the  legacies  without 
selling  the  freehold  property.  That  deponent,  having  been 
appointed  sole  executor  and  becoming  personally  liable*,  he 
was  unable  to  pay  the  debts  and  legacies  without  raising 
money  by  mortgage  or  annuity  at  a  great  expense.  Con- 
ceiving that  under  the  will  he  himself  took  an  estate  tail,  he 
submitted  the  will  to  counsel,  who  was  o£  opinion  that .  he 
•did  take  an  estate  tail,  but  suggested  that  it  might  be  argued 
that  the  words  '^  if  he  shall  happen^  to  die  without  issue^'' 
referred  to  the  time  of  deponent's  death,  and  thus  gave  him 
a  fee  simple,  subject  to  an  executory  Revise,  in  case  he  died 
leaving  no  issue  living.  That  iipon  this  suggestion,  and 
placed  in  the  difficulty  of  being  unable  to.  raise  money  but 
by  mortgage,  he  was  induced  to  bring  an  action  in  the  nature 
of  a  feigned  issue  for  the  purpose  of  taking  the  opinion  of  a 
Court  of  Law  upon  the  construction  of  the  will,  in  order 
that,  if  the  Court  should  be  of  opinion  that  he  took  a  fee 
simple,  he  might  be  enabled  to  supply  the  deficiency  in  the 
testator's  estate  by  raising  money  on  the  most  advantageous 
terms.  In  doing  this,  however,  he  was  not  aware  that,  he 
\9za  guilty  of  any  contempt  of  Court.  But  in  order  that 
the  question  might  be  fairly  and  fully  discussed,  he  had 
instructed  counsel  on  both  sides  to  argue  the  case,  without 
informing  them  that  it  was  a  feigned  issue,  and  he«was 
most  anxious,  and  took  every  pains  in  his  power  to  prevent 
the  interests  of  the  devisees  over  from  being  prejudiced 
by  the  proceeding.  He  had  incurred  an  expense  of  40/. 
in  instituting  the  proceeding,  and  he  trusted  that,  as  he 
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]  824.       liad  acted  ignorantly  and  without  any  fraudulent  or  umvortfay 
motive,  the  Court  would  visit  his  c^ence  as  leniently  as 


IV  RE 


.  EtsAiff.       possible. 


fV.  JB.  Taunion  addressed  the  Court  on  behalf  of  Mr. 
EUam,  in  mitigation  of  punishment. 

Abbott,  C.  J. — This  person  appears  now  before  us  to 
receive  punishment  for  a  contempt  of  the  Court.  What  be 
has  done  has  not  operated  injuriously  to  any  other  person, 
nor  probably  was  it  intended  to  affect  any  other  individual; 
bul  undoubtedly  he  has  been  guilty  of  i^  great  contempt  of 
this  Court  in  calling  upon  the  Court  for  its  decision  upon  a 
state  of  facts  which  had  no  existence.  To  present  a  record 
at  Nisi  Prius  for  trial  without  any  of  those  previous  pro- 
ceedings, which  the  law  requires,  and  this  without  any  cause 
oif  action  really  existing,  is  so  great  an  offence,  that  it  is  im- 
possible for  the  Court  to  pass  over  it  without  animadversion. 
This  party,  however,  has  the  benefit  of  not  having  in  any 
degree  attempted  to  conceal  his  error  when  once  the  sus- 
picion of  the  Court  was  made  known.  He  has  not  added 
any  thing  to  his  former  offence,  and  he  has,  by  the  very 
transaction  which  is  the  subject  of  complaint  against  hhn, 
been  put  to  an  expense  of  not  less  than  40/.  Under  these 
circumstances,  and  if  being  very  much  the  object  of  the 
Court  to  prevent  a  repetition  of  a  transaction  of  this  kind^ 
rather  than  to  press  with  any  peculiar  severity  upon  a  per- 
son, who|  for  the  first  time  during  many  years  practice,  has 
been  the  object  of  censure,  the  sentence  which  we  noW  pro- 
nounce is,  that  Mr.  Elsam  do  pay  to  the  Kiug  a  fine  of  30/. 
and  that  he  be  imprisoned  until  that  fine  be  paid. 
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Lang  and  others  v,  Anderdon.  ««*Hroay, 

Novemher  27. 

Assumpsit  on  a  poUcy  of  assurance  on  goods^  by  ship  Policy  on 
or  ships  at  and  from  Demerara  to  LbndoH,  warranted  to  orshtps^tand 
m\from  Demerara,  on  or  before  Ut  August,  1823.     Plea,  from  Demerol 
•  1   .  •  .  *      .t  •  1    .^   *        *■<*  to  London, 

Don  assumpsit,  and  issue  thereon.     At  me  trial   before  warranted  to 

Abbott,  C.  J.  at  the  London  adjourned  sittings  after  last  ^fi^>^ 

Hilary  Term,  the  following  were  the  facts  proved.    Goods,  or  before  ist 

of  aralue  within  the  amount  of  the  policy,  were  shipped  on  uS^found^* 

board  the  snow  Iris,  then  lying  in  the  river,  opposite  to  the  for  smull  ves- 

town  of  Demerara.    The  Iris  was  of  200  tons  burthen,  unload  all 

and  it  is  the  universal  custom  for  vessels  of  that  burthen  to  their  cargo  in 

1     .      t    •  11  /.      1    •  -1      thenverof 

take  m  their  cargoes  and  to  clear  out  for  their  voyage,  in  the  Demerara,tLnd 

river,  at  or  near  the  spot  where  she  loaded.    The  mouth  of  ^*^f  **''S®  ^5*" 
I       ^  "^ .  sels  to  load 

die  river  is  about  two  miles  b^low  the  town,  and  about  three  and  unload 

miles  beyond  that  there  is  a  shoal,  which  extends  six  nonles.  ^pL^oQ  ^be 

It  is  the  custom  for  vessels  of  greater  burthen  to  take  iii  outside  of  a 

only  part  of  their  cargoes  in  the  river,  and  then  to  go  over  Demerara, 

the  shoal,  and  there  complete  their  loading:   and  in  the  ^^^ut  ten 

...  .  ,  ,  ,  miles  at  Bea. 

mean  tune  their  piqpers  remain  at  the.  custom-house,  and  The  goods  in- 

are  delivered  to  them  when  their  loading  is  complete,  if  no  [^l^^^g*^ 

irregularity  appears.    The  captain  of  the  Iris,  having  com-  board  a  small 

pleted  his  loading  and  received  his  pikers,  unmoored  on  the  ^^^ij^  ^^r 

1st  August,  and  sailed  down  to  die  mouth  of  the  river,  <?rgo  in  the 

,  .  ri?er,  tbe  cap- 

where,  the  tide  being  then  low,  he  came  to  anchor,  and  did  tain  of  which, 

not  cross  the  shoal  that  day.    On  the  5d  August  he  crossed  *";^i?8  ^^^''•' 
^  ^  ^  ^  en  his  clears 

the  shoal,  and  dismissed  his  pilot;  and  on  the  8th  of  the  same  ance,  set  sail 

month  the  ship  and  cargo  were  totally  lost  by  perils  of  die  proceedclril     ' 

sea.     Upon  these  facts  it  was  contended,  on  the  part  of  the  down  the  river, 

defendant,  that  the  warranty  ^'  to  sail  from'^  meant ''  tode-  miies  out  to 

part  from*'  Demerara  on  the  1st  Auguai,  and  wv  coiite*  sea,  and  there 

1  1     ..     •  .    .  .Ml        J  1.     anchored,at 

quently  not  compued  with  by  merely  sailing  down  to  the  low  water,  by 

tbe  advice  of 
his  pilot.    On  3d  Augiut  he  crossed  the  sboal  and  proceeded  on  his  Voyage,  in  the 
course  of  which  the  vessel  was  lost  by  perib  of  the  sea:--Iield,  that  the  veuel  taiUd 
firm  Demerara  on  the  1st  August,  witnin  the  meaning  and  in  satisfaction  of  the  terms 
of  the  policy. 
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Diouth  of  the  river  on  that  day;  and  that  the  ship,  in  hci, 
did  not  sail  from  Demerara  until  the  dd  jiugust,  when  she 
croissed  the  shoal.  The  Lord  Chief  Justice  left  it  to  the 
jury  as  a  question  of  fact,  whether  the  ship  did  or  did  not 
sail  from  Demerara  on  the  1st  Jtigu$t,  and  they  finding  that 
she  did,  the  plaintiffs  had  a  verdict. 

Scarlett f  in  Easter  Term,  having  obtained  a  rule  nisi  for 
a  new  trial, 

Copley,  A.  G.,  Gumey  and  Kaye,  on  ^  former  day  in  this 
term,  shewed  cause.  The  short  question  is,  whether  the 
ship  sailed  oq  the  1st  Augtist,  the  day  limited  by  the  policy 
for  that  purpose.  Had  the  warranty  been  merely  "  to  sail," 
without  the  words  "  from  Demerara/'  it  would  clearly  have 
been  complied  with,  because  a  boni  fide  commencement 
of  the  voyage  is  a  compliancy  with^  such  a  warranty;  even 
though  the  ship  does  not  finally  clear  out  from  the  port  on 
the  day  named.  But  it  is  said,  '^  to  sail  from"  means  ''  to 
depart,"  and  to  depart  has  been  held  to  mean,  to  clear  out 
from  the  port,  and  therefore  this  case  comes  within  that  of 
Moir  V.  The  Royal  Exchange  (a),  in  which  it  was  held  that 
a  vessel  had  not  departed  until  she  had  finally  left  the  port. 
It  seems  difficuU  to  distinguish  between  sailing  and  depart- 
ingy  and  a  distinction  between  '^  sailing"  and  *'  sailing  firom" 
is  almost  too  refined  for  comprehension ;  but,  even  allowing 
for  such  a  distinction,  this  warranty  has  been  complied  with, 
for  the  ship  did  clear  out  of  the  port  on  the  1st  jiugust f  by 
dropping  down  the  river,  and  anchoring  beyond  it  in  the 
open  sea.'  It  is  true  that  she  anchored  within  the  shoal, 
but  the  shoal  is  not  part  of  the  port;  for  though  large  ves- 
sels complete  their  loading  withoutside  the  shoal,  that  is 
done  by  permission  of  the  underwriters  who  know  the  usage 
of  the  place,  and  does  not  prove  that  the  shoal  is  within  the 
-  port.  If  a  vessel  bound  to  Demerara,  with  a  policy  to 
Demerarf,  were  to  anchor  withoutside  the  shoal,  and  dia- 
(a)  8  M.  and  S.  461.    6  Taunt.  241.    S.  C.  1  Marsh.  570. 
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chiirge  part  of  her  cargo  there,  and  while  she  lay  there  a 
loss  were  to  occur  by  one  of  the  perils  insured  against^  it 
would  be  impossible  to  say  that  she  had  arrived  at  Demerara, 
and  consequently  that  the  policy  had  expired.  In  point  of 
legal  construction,  then,  the  Iris  did  sail  from  Demerara  on 
the  proper  day;  though,  whether  she  did  so  or  not  was  a 
question  of  fact  for  the  jury,  which  they  having  found  in 
favour  of  the  plaintiffs,  (be  Court  will  not  entertain. 

Scarlett,  Campbell,  and  JP.  Pollack  contri.      This  is 
purely  a  question  of  law,  for  the  facts  out  of  which  it  arises 
are  not  disputed.    The  whole  argument  on  the  part  of  the 
plaintiffs  proceeds  upon  the  assumption  that  the  warranty 
.was  to  sail  from  the  port  of  Demerara;  it  must  therefore 
fail,  because  Demerara  is  a  province,  and  there  is  neither 
port  nor  town  mentioned  in  the  policy.    If  the  plaintiffs' 
argument  is  correct,  it  follows  that  a  policy  at  and  from 
.Demerara  would  never  attach  at  all,  if  the  vessel  happened 
not  to  go  within  the  shoal ;  whereas  the  law  would  clearly 
construe  any  spot  where  vessels  usually  took  in  their  cargoes 
to  be  a  part  of  Demerara.     If  the  Iris  and  her  cargo  had 
been  insured  at  Demerara,  and  she  had  been  wrecked  on 
the  £d  August,  while  lying  within  the  shofil,  the  loss  would 
clearly  have  been  covered  by  the  policy ;  and  if  so,  it  follows, 
that  she  had  not  then  sailed  from  Demerara,    The  case  of 
a  large  vessel,  being  about  to  cross  the  shoal,  and  then  to 
anchor  for  the  completion  of  her  cargo,  would  be  beyond 
the  reach  of  doubt;  and  to  construe  the  limits  of  the  port 
differently  according  as  vessels  differed  in  their  tonnage, 
would  be  extremely  inconvenient,  especially  in  cases  like 
the  present,  where  the  policy  is  upon  goods  by  ship  or  ships. 
Here  the  warranty  is  '^  to  sail  from  Demerara**  on  a  given 
day;  that  phrase  implies  exclusion;  it  means.to  depart;  and 
it  is  not  satisfied  unless  the  vessel  actually  removes  out  of 
and  beyond  the  limits  of  the  port  or  place  froiti  which  she 
is  to  sail.     That  has  been  decided  in  Moir  v.  2'he  Royal 
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Exchange^  and  there  is  no  reasonable  distiiiction  betwe^ 
that  case  add  the  present. 

The  Court  took  time  to  consider  of  their  jodgment,  which 
nvas  now  delivered  by 

AbbotTi  C.  J. — This  was  an  action  of  assumpsit  on  a 
policy  of  assurance  on  goods  by  ship  or  ships  at  and  from 
Demerara  to  Lotidon,  with  a  warranty  to  sail  from  Demerara 
on  or  before  the  1st  day  of  August^  18£3;  and  the  only 
question  in  the  case  was,  whether  the  warranty  was  con»- 
plied  with.  The  facta  ^  were  these.  The  vessel,  having 
completed  her  cargo  and  obtained  her  clearances^  sailed  from 
the  town,  which  is  on  the  bank  of  the  river,  about  noon  on 
the  IsL  August,  passed  the  fort,  which  is  on  a  point  at  the 
mouth  of  the  river,  and  anchored  the  same  evening  abont 
two  miles  beyond  the  port.  She  anchored  there  by  the  ad- 
vice of  the  pilot,  who  objected  to  her  saUing  at  the  night 
tide,  and  she  remained  there  about  twenty-four  hom-s,  when 
she  proceeded  on  her  voyage,  in  the  course  of  which  she 
was  afterwards  lost.  There  is  a  shoal  about  ten  or  twelve 
miles  from  the  fort,  on  the  outside  of  which  large  inward 
bound  vessels  of  heavy  burthen  usually  anchor  and  discharge 
some  of  their  cargo,  and  large  outward  bound  vessels  usually 
anchor  and  complete  their  cargo.  The  pilots  usually  leave 
outward  bound  vessels  when  they  have  passed  this  shoal. 
Upon  these  facts  it  was  contended,  first  at  the  trial,  and 
afterwards  on  motion,  that  the  words  "  sail  from"  in  the 
policy  must  be  construed  to  mean  '^  depart,"  and  that  the 
vessel  did  not  sail  from  Demerara  on  the  1  st  August,  within 
the  true  intent  and  meaning  of  the  warranty.  It  is  clear 
that  a  warranty  to  wl  merely,  without  the  word  ''  from,"  is 
not  satisfied  by  a  vessel  weighing  anchor,  getting  under  sail, 
imd  moving  onwards,  unless  at  the  time  when  she  performs 
those  acts  she  is  completely  ready  for  the  performance  of 
the  vpyage,  and  does  those  acta  as  the  commencement  of  it. 
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This  appears  from  the  case  of  Bond  v.  Nutt{n),  and  was  18£4. 
eipressiy  held  in  the  case  of  Ridsale  v,  Newnham{b).  If  ^"^^/"^^ 
this  vessel  had  anchored  on  the  outside  of  the  shoal  for  the  ^, 

purpose  of  completing  her  cargo,  she  would  not  only  not  Ahdebdoit. 
have  sailed  from  Demerara,  within  the  meaning  of  this  war- 
ranty, but  would  not  even  have  saikd  within  the  meaning  of 
the  warranty  to  which  I  first  alluded.  It  was  insisted  that 
the  words  **  from  Demerara**  must  have  the  same  im* 
port  in  all  cases,  and  must  therefore  be  construed  to  mean 
"  sail,  from  the  outside  of  the  shoal/'  that  is,  from  the  place 
at  which  some  vessels  load  or  unload  a  part  of  their  cargo; 
for. that  otherwise  one  vessel  might  be  said  to  sail  from 
Demerara  before  she  had  arrived  at  that  part  of  the  sea 
from  which  another  vessel  must  depart  before  she  could  be 
said  to  htye  sailed  from  Demerara;  and  that  such  might 
even  have  been  the  case  with  respect  to  two  ships  having 
oil  board  the  goods  insured  by  this  policy.  Hat  argument  .  ^ 
might  prevail,  if  that  part  of  the  sea  which  lies  on  the  out- 
side of  the  shoal  was,  in  a  popular  or  general  sense,  part  of 
Demerara;  but  the  fact  appears  to  be  otherwise:  for,whe* 
ther  we  regard  Demerara  as  the  name  of  a  province,  which 
it  is,  or  of  the  river  occasionally  called  the  river  Demerara, 
Aough  correctly  speaking  it  should  be  called  the  river  of 
Demerara,  we  thihk  no  person,  speaking  in  popular  language, 
could  say  that  a  vessel,  lying  on  the  outside  of  the  shoal,  ten 
or  twelve  miles  from  land,  was  at  Demerara,  but  that  she 
would  be  described  as  lying  off  Demerara.  The  words  of 
a  policy  are,  in  the  language  of  Lord  Ellenborough  in  Ro' 
bertson  v.  French  {c),  to  be  construed  in  their  plain,  ordinary 
and  popular  sense,  unless  they  have  generally,  in  respect  to 
the  subject  matter,  as  by  the  known  usage  of  trade,  or  the 
like,  acquired  a  peculiar  sense  distinct  from  the  popular 
sense  of  the  same  words ;  or  unless  the  context  evidently 
points  out  that  they  must,  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties, 
be  understood  in  some  other  special  and  peculiar  sense.  It 
(«)  Cowp.  601.  (h)  S  M.  and  S.  456.  (e)  4  East,  ISO. 
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and  Gr^thi  suffered  j«idginent  to  go  by  de&ult  in  this 
action^  and  judgment  having  been  signed  on  the  I6th  July, 
a  writ  of  mquiry  was  executed  on  the  15th  September,  and 
the  damages  assessed  at  160/.     Weston  died  on  the  l6th. 
October,  and  in  the  followii^  Michaelmas  Term,  an  appli- 
cation, to  which  his  personal  representatives  were  parties^ 
vitas  made  to  the  Court,  to  set  off  the  damages  and  costs  in 
this  action  against  the  damages  and  costs  in  that  action  in 
9rixich  he  was  plaintiff,  and  in  which  he  recovered  4SS/.  \0s.; 
and  a  rule  was  made  that  it  should  be  referred  to  the  Mas- 
ter to  ascertain  the  extent  of  the  lien  of  the  plaintiff's 
attorney  upon  the  judgment  obtained  in  this  cause,  and  that 
the  damages  and  costs  in  this  action  should  be  set  off  agamst 
the  damages  and  costs  of  that  action  in  which  Weston  was 
plaintiff^  subject  to  such  lien.    The  Master  reported  that 
the  plaitttiff^s  attorney  had  a  lien  upon  the  judgment  for  all 
the  business  done  for  the  plaintiff  in  those  causes,  in  which 
the  parties  were  virtually  the  same,  and  which  arose  out  of 
the- same  transaction,  and  be  taxed  all  the  bills  of  costs  in 
aH  the  cases,  as  between  attorney  and  client.    He  also  taxed 
the  costs  in  this  cause  at  76/.  105.,  and  reported  that  the 
lien  of  the  plaintiff's  attorney  upon  the  judgment  obtained 
in  this  cause,  amounted  to  188/.  I?'.  1  ^d. 


Marryat  and  Chitty  now  shewed  cause,  and  contended 
that  the  lien  of  the  plaintiff's  attorney  extended  to  the 
amount  of  his  costs  in  all  the  actions,  inasmuch  as  they  all 
arose  out  of  the  same  transaction.  The  general  rule  adopted 
by  the  Court  was,  that  the  equitable  claims  of  the  parties 
to  a  suit  should  not  prejudice  the  lien  of  the  attorney,  and 
that  rule  applilsd  to  the  present  case.  If  the  plaintiff's 
attomeyhad  received  the  damages  and  costs  in  the  present 
siiit,  he  would  clearly  have  been  entitled  to  retain  them  for 
his  general  balance;  therefore,  if  the  defendants  were 
allowed  to  set  off  the  amount  of  the  judgment  obtained  by 
them,  against  the  damages  and  costs  in  the  present  suit,  the 
plaintiff's  attorney  must  necessarily  lose  that  general  lien. 
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wbich  otherwise  he  would  have  had.  It  was  held  in  Harrison 
Y.  Bainbridge  (a),  that  the  costs  of  a  bill  in  Chancery,  dis- 
missed in  favour  of  the  defendant,  might  be  set  off  against 
the  plaintiff  *s  costs  of  a  suit  in  this -Court  for  the  same 
cause  of  action,  but  subject  to  the  attorney's  general  Men, 
and  that  was  an  authority  to  shew  that  the  attorney's  lien  in 
the  present  case  was  general,  and  extended  to  his  costs  in 
all  the  causes.  They  also  cited  Middleton  v.  Hill  {b)  and 
Tidd'i  Practice. 

fV.  E,  Taunton,  contri,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^The  only  case  adduced  to  shew  that  an 
attorney  has  a  general  lien  upon  a  judgment  obtained  by  his 
client  against  a  defendant,  is  the  very  reqent  one  of  Harrison'' 
V.  Bainbridge,  in  which  I  am  represented,  I  dare  say  cor-  • 
rectly,  as  using  the  expression,  '*  subject,  however,  to  the 
attorney's  general  lien."  If  I  used  the  expression,  which 
in  all  probability  I  did,  I  must  have  intended  by  a  general 
lien  to  describe  the  usual  lien ;  such  lien  as  the  Court  usually 
recognised  and  allowed  :  I  certainly  did  not  mean  to  give  to 
the  word  the  import  which  is  now  attributed  to  it.  But  the 
question  in  that  case  was  not  whether  the  lien  was  general 
or  special,  but  whether  the  costs  of  a  bill  in  Chancery, 
which  had  been  dismissed,  could  be  set  off  against  a  judg- 
ment obtained  in  an  action  for  the  same  cause ;  and  the 
Court  held  that  it  might,  subject  to  the  attorney's  lien. 
That  case,  however,  was  referred  to  the  Master  to  ascertain 
die  amount  of  the  lien,  and  is  now  pending  before  the  Mas- 
ter, who  waits  for  our  decision  in  the  present  case  before  he 
makes  his  report.  I  know  of  no  case  in  which  it  has  been 
held-that  an  attorney's  lien  extends  beyond  the  costs  of  the 
immediate  suit.  In  Middleton  v.  Hill  the  costs  in  error 
were  considered  as  costs  in  the  cause,  because  a  writ  of 
error  is  a  part  of  the  suit  itself;  but  here  the  attorney  claims 

(fl)  Ante,  vol.  iv.  Z6S.  (6)  1  M.  &  S.  HO. 
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1824.       a  lien  not  <riiilj  for  the  costs  of  his  suit,  but  for  the  costs  of 

J"*^  other  causes  in  which  the  damafles  and  costs  have  been 

STBvaivs 

«L  paid.    To  allow  such  a  lien,  would  be  to  compel  this  de- 

Wssrov.  fgndant  to  piy  the  costs  twice  over,  which  would  clearly  be 
unjust.  Neither  ought  the  plaintiff  to  be  allowed  a  lien  for 
the  costs  of  the  appeal,  because  it  does  not  appear  from  the 
affidavits  that  the  appeal  was  a  necessary  step  to  enable  the 
plaintiff  to  maintain  the  action  for  the  trespass^and  therefore 
the  appeal  cannot  be  considered  a  part  of  the  cause,  as  the 
writ  of  error  was  in  Middleion  v.  Hill.  We  shall,  as  it 
seems  to  me,  answer  all  the  ends  of  justice  by  laying  it 
down  as  a  general  rule,  that  where  a  party  applies  to  set  off 
judgments  in  cross  actions,  the  attorney  shall  have  a  lien  for 
the  costs  in  the  particular  cause  only ;  and  I  am  of  opinion 
that  that  is  the  only  lien  to  which  an  attorney  is  by  law  en- 
titled. 

Bayley,  J. — ^This  is  an  application  to  the  equitable 
jurisdiction  of  the  Court.  The  Court  of  Common  Pleas 
hold  an  attortte/s  lien  for  costs  to  be  subject  to  the  equita* 
ble  claims  of  the  parties  in  the  cause ;  but  in  this  Court  a 
party  is  never  permitted  to  set  off  a  judgment,  unless  the 
attorney's  bUl  of  costs  in  the  cause  has  previously  been 
discharged.  I  know  of  no  authority  for  saying  that  an 
attorney  in  such  a  case  has  a  general  lien,  and  Middleton  v* 
Hill  is,  I  think,  on  the  contrary,  an  authority  for  saying, 
that  the  lien  is  confined  to  the  costs  in  the  particular  cause. 
It  was  there  held  that  the  lien  of  the  plaintiff's  attorney 
upon  the  debt  and  costs  recovered  in  the  cause,  after  the 
judgment  had  been  affirmed  upon  a  ^rit  of  error,  must  be 
satisfied  before  the  defendant  could  set  them  off  against  a 
judgment  obtained  by  him  in  a  cross  action  against  the 
plaintiff;  and  further,  that  the  costs  in  error  were  costs  in 
the  cause,  because  the  writ  of  error  was  parcel  of  the  cause* 
It  was  there  objected  that  the  costs  in  error  ou^t  not  to 
be  mcluded  in  the  costs  allowed  to  the  plamtiff 's  attorney ; 
but  the  Court  held  otherwise,  and  said  that  the  Costs  in 
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error  were  costs  in  the  cause ;  for  the  plaintiff  was  not 
completely  possessed  of  the  judgment^  until  the  writ  of 
error  Was  determined.  Now  that  question  could  not  pos- 
sibly have  arisen  there,  if  the  attorney  had  been  entitled  to 
a  general  lien,  and  therefore  it  is  evident  that  it  was  con- 
sidered, both  at  the  bar  and  by  the  bench,  that  the  lien  ex- 
tended only  to  the  costs  in  the  cause. 


Stephens 
Weston. 


HoLROYB,  J» — It  by  no  means  follows  that  because  an 
attorney  has  a  general  lien  as  against  his  own  client,  he 
should  therefore  have  a  general  lien  affecting  the  rights  of 
third  persons.  Where  an  attorney  has  incurred  expenses 
in  obtaining  a  judgment,  it  is  no  more  than  just  that  his 
claim  should  be  satisfied  out  of  those  funds  which  he  has 
been  instrumental  in  procuring  for  his  client.  More  than 
that  justice  does  not  require,  and  there  is  neither  authority 
nor  principle  for  holding  that  an  attorney  has  a  general  lien 
for  costs  against  the  defendant  in  such  a  case  as  this. 


Little  DALE,  J.  concurred. 


Rule  absolute. 


Wilkinson  and  others  ©.  Johnston  and  others.  Saturday, 

November  27. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs  A  bill  of  ex- 

to  recover  back  the  sum  of  589/-  6s.  Bd.  paid  by  them,  as  ^g  "among*'^" 

they  alleged,  in  mistake,  on  three  bills  of  exchange.    At  others,  the 

supposed  m- 
^nement  of  fi.  and  Co.,  bankers  at  Manchester,  was  presented  for  payment  in  Lon- 
don, where  it  was  made  payable  by  the  acceptor,  and  dishonoured.  At  the  request  of 
the  notary  who  presented  the  bill,  plaintiff,  the  London  correspondent  of  H.  and  Co., 
took  op  the  bill  for  their  honour,  but  struck  out  all  the  indorsements  subsequent  to 
that  of  H.  and  Co.,  and  the  money  was  paid  to  defendant,  the  holder  of  the  bill.  The 
tatne  morning^laiotid^  hafing  discovered  tKat  the  signatures  of  the  drawer,  the 
acceptor,  and  H.  and  Co.,  to  the  bill,  were  forgeries,  sent  notice  thereof  to  defendant, 
and  demanded  the  money  back ;  and  that  notice  was  sent  so  early,  that  notice  of  the 
dishotiour  might  have  beeh  seiit  to  the  indorsers  by  the  same  day's  post.  In  assumpsit 
for  the  amount  of  the  bill:— Held,  that  the  erasure  of  the  indorsements  did  not  deprive 
defendant  of  his  remedy  a^tnst  the  prior  indorsers,  and  that  plaintiff,  having  paid  the 
MOaey  in  miatkk^)  was  entiUtd  to  tecover  it  back  from  defendant. 

D  D  2 
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1824.       a  lien  not  olilj  for  the  costs  of  bis  suit,  but  for  the  costs  of 
S^^^^      other  causes  in  which  the  damages  aild  costs  have  been 
«L       .    paid.    To  allow  such  a  lieu,  would  be  to  compel  thts  de» 
WssToy.     fondant  to  piy  the  costs  twice  over,  which  would  clearly  be 
unjust.    Neither  ought  thd  plaintiff  to  be  allowed  a  lien  for 
the  costs  of  the  appeal^  because  it  does  not  appear  from  the 
affidavits  that  the  appeal  was  a  necessary  step  to  enable  the 
plaintiff  to  maintain  the  action  for  the  trespass,  and  therefore 
the  appeal  cannot  be  considered  a  part  of  the  causCi  as  th^ 
writ  of  error  was  in  Middleion  v.  Hill.     We  shall,  as  it 
seems  to  me,  answer  all  the  ends  of  justice  by  laying  it 
down  as  a  general  rule,  that  where  a  party  applies  to  set  off 
judgments  in  cro^s  actions,  the  attorney  shall  have  a  lien  for 
the  costs  in  the  particular  cause  only ;  and  I  am  of  opinion 
that  that  is  the  only  lien  to  which  an  attorney  is  by  law  en- 
titled. 

Bayley,  J. — ^This  is  an  application  to  the  equitable 
jurisdiction  of  the  Court.  The  Court  of  Common  Pleas 
hold  an  attorney's  lien  for  costs  to  be  subject  to  the  equita- 
1)le  claims  of  the  parties  in  the  cause ;  but  in  tbb  Court  a 
party  is  never  permitted  to  set  off  a  judgment,  unless  the 
aittomey's  bUl  of  costs  in  the  cause  has  previously  been 
discharged.  I  know  of  no  authority  for  saybg  that  an 
attorney  in  such  a  case  has  a  general  lien,  and  Middkton  v* 
Hill  is|  I  think,  on  the  contrary,  an  authority  for  saying, 
that  the  lien  is  confined  to  the  costs  in  the  particular  cause. 
It  was  there  held  that  the  lien  of  the  plaintiff's  attorney 
upon  the  debt  and  costs  recovered  in  the  cause,  after  the 
judgment  had  been  affirmed  upon  a  ^rit  of  error,  must  be 
satisfied  before  the  defendant  could  set  them  off  against  a 
judgment  obtained  by  him  in  a  cross  action  against  the 
plaintiff;  and  further,  that  the  costs  in  error  were  costs  in 
the  cause,  because  the  writ  of  error  was  parcel  of  the  cause* 
It  was  there  objected  that  the  costs  in  error  ou^t  not  ta 
be  included  in  the  costs  allowed  to  the  plahitiff 's  attorney ; 
but  the  Court  held  Otherwise,  and  said  that  the  Costs  in 
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error  were  costs  in  the  cause ;  for  the  plaintiff  was  not 
completely  possessed  of  the  judgment,  until  the  writ  of 
error  Was  determined.  Now  that  question  could  not  pos- 
sibly have  arisen  there,  if  the  attorney  had  been  entitled  to 
a  general  lien,  and  therefore  it  is  evident  that  it  was  con- 
sidered, both  at  the  bar  and  by  the  bench,  that  the  lien  ex- 
tended only  to  the  costs  in  the  cause. 


HoLROTD,  J. — It  by  no  means  follows  that  because  an 
attorney  has  a  general  lien  as  against  his  own  client,  he 
should  therefore  have  a  general  lien  affecting  the  rights  of 
third  persons.  Where  an  attorney  has  incurred  expenses 
in  obtaining  a  judgment,  it  is  no  more  than  just  that  his 
claim  should  be  satisfied  out  of  those  funds  which  he  has 
been  mstrumental  in  procuring  for  his  client.  More  than 
that  justice  does  not  require,  and  there  is  neither  authority 
nor  principle  for  holding  that  an  attorney  has  a  general  lien 
for  costs  against  the  defendant  in  such  a  case  as  this. 


LiTTLBDALE,  J.  Concurred. 


Rule  absolute. 


Wilkinson  and  others  v.  Johnston  and  others.  Saturday, 

November  27. 

iHIS  was  an  action  of  assumpsit  brought  by  the  plaintiffs  A  bill  of  ex- 
to  recover  back  the  Buni  of  589/-  6*.  Sd.  paid  by  them,  as  hjg  "among*'^" 

they  alleged,  in  mistake,  on  three  bills  of  exchange.     At  others,  the 

suppoted  in- 
^nemeoi  of  fl.  aod  Co.,  bMik«rs  at  Manchester,  was  presonted  for  payment  in  Xon- 
don,  where  it  was  made  pajable  by  the  acceptor,  and  dishonoured.  At  the  request  of 
the  notary  who  prtseoted  the  bill,  plaintiff,  the  London  correspondent  of  U.  and  Co., 
took  op  the  bill  for  their  honour,  but  struck  out  all  the  indorsements  subsequent  to 
that  or  Jf.  and  Co.,  and  the  money  was  paid  to  defendant,  the  holder  of  the  bill.  The 
same  inorniag^laiotid^  having  discovered  that  the  signatures  of  the  drawer,  the 
acceptor,  end  H.  and  Co.,  to  the  bill,  were  forgeries,  sent  notice  thereof  to  defendant, 
and  demanded  the  money  back ;  and  that  notice  was  sent  so  early,  that  notice  of  the 
dishonour  mi^t  have  beefa  seiit  to  the  indorsers  by  the  same  day's  post.  In  assumpsit 
for  the  amount  of  the  bill: — Held,  that  the  erasure  of  the  indorsements. did  not  deprive 
defendant  of  his  remedy  against  the  prior  indorsers,  and  that  plaintiff,  having  paid  the 
money  in  mistake,  was  entitled  lo  recover  it  back  from  defekidAnt. 

D  D  2 
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the  trial  before  Abbott y  C.  J.  at  the  London  Sittings  before 

Michaelmas  Term,  4  Geo.  4.,  a  verdict  was  found  for  the 

plaintiffs,  subject  to  the  opinion  of  the  Court  upon  the  fol- 
JoHNSTOH.     i^^jng  cage . 

About  eleven  o'clock' in  the  morning  of  Monday ,  the  Sd 
February y  1823,  a  notary  public,  who  had  been  employed 
by  Messrs.  Smithy  Payne  and  Smith,  to  note  three  bills  of 
exchange  which  became  due  on  the  Saturday  preceding, 
and  which  he  had  on  that  day  presented  for  payment  at  the 
house  of  Messrs.  Masterman  and  Co.,  where  they  were 
made  payable,  and  refused  payment,  called,  in  consequence 
of  the  dishonour  of  the  bills,  without  any  order  from  Smith, 
Payne  and  Smith,  with  the  bills  at  the  banking  ho^se  of  the 
plaintiffs,  who  carry  on  business  in  partnership  together,  as 
bankers  in  London,  for  the  purpose  of  the  same  being  taken 
up  by  the  plamtiffs  for  the  honour  and  on  account  of  Messrs. 
j1.  HeyzDood,  Sons  and  Co.,  who  appeared  to  be  indorsers 
upon  the  bills,  and  whose  London  bankers  the  plaintiffs  then 
were  and  still  are.  The  following  is  a  copy  of  one  of  the 
bills,  and  of  the  indorsements  thereon : 

"No.  ^214.105. 

"  Liverpool,  Oct.  30,  1822. 
"  Three  months  after'  date  pay  to   the  order  of 
Charles  Thomson,  Esq.  Two  hundred  and  fourteen  pounds, 
ten  shillings,  sterling ;  value  received,  as  advised. 

"  Cropper,  Benson  &  Co. 
*'To  Messrs.  Birley  and  Hornby, 
Manchester. 
^'  To  be  paid  at  Masterman' s,  London.' 

Across  the  bill  was  written  "  Birley  and  Hornby,  per 

F.  Lawson,'*  and  upon  it, were  the  following  indorsements: 
^'  Charles  Thompson. — J.  Heywood,  Sons  and  Co. — Pay  to 
the  order  of  Mr.  Henry  G.  Harvey,  Geo.  Green.— Henry 

G.  Harvey. — Pay  Messrs.  H.  and  J.  Johnston  and  Co.,  or 
order,  Gordon,  Batt  and  Co.— JET.  J.  Johnston  and  Co.** 
The  other  two  bills  were  in  the  same  form,  and  bore  the 
Bame  mdorsements,  but  varied  in  the  sum,  being  each  for 


,-} 


WlLKIMSOk 


MICHAELMAS  TERM,  FIFTH  GEO.  IV. 

187/.  Ss,  4d.  The  notary  who  presented  the  bills  at  the 
house  of  the  plain  tiffs,  was  employed  to  present  and  note 
them  by  Smithy  Payne  and  Smith,  bankers  in  London,  who 
held  them  as  the  bankers  and  agents  of  the  defendants,  who  Johmstom 
are  in  partnership  together.  The  plaintiffs,  believing  that 
the  bills  were  genuine,  and  that  the  indorsement  in  the 
names  of  A,  Heywood,  Sons  and  Co.  was  their  genuine 
indorsement,  did  take  up  the  same  for  the  honour  and  on 
the  account  of  A,  Hey  wood.  Sons  and  Co.,  and  forthwith 
paid  the  notary  who  presented  the  bills,  the  sum  of 
589/.  65.  8c/.,  being  the  amount  of  the  bills,  which  was  car- 
ried by  the  notary  and  paid  to  Smith,  Payne  and  Smith,  as 
the  bankers  of  the  defendants,  and  the  clerk  of  Smith, 
Payne  and  Smith,  immediately  entered  the  same  in  the 
counter  book  as  follows  : 

Birley,  6803   %  187/.  Bs.  4d.  3d  February^ 

Do.  „       (l87/.   85.  4d.        ' 

Do.  „       )2I4/.  105.  Orf. 

But,  in  consequence  of  the  notice  hereinafter  stated,  they 
said  they  should  not  pay  the  money  to  the  defendants,  and 
thereupon  entered  the  sum  in  a  suspense  account;  but,  not- 
withstanding such  notice,  they  did  afterwards  pay  over  the 
money  to  the  defendants.  The  clerk  of  the  plaintiffs,  upon 
paying  the  money  to  the  notary,  struck  out  all  the  indorse- 
ments on  the  bills  subsequent  to  that  of  A.  Hey  wood,  Sons 
and  Co.  Immediately  after  the  bills  were  paid  by  the 
plaintiffs,  it  was  discovered  that  they  were  not  genuine,  but 
that  the  names  of  the  drawers  and  acceptors,  and  the  names 
of  A.' Heywood,  Sous  and  Co.,  on  whose  account  the  pay- 
ment had  been  made,  were  forgeries.  Upon  the  sam^  day, 
and  before  the  hour  of  ten  o'clock,  the  plaintiffs  gave  notice 
to  the  defendants  and  to  Smith,  Payne  and  Smith,  that  the 
IhIIs  were  discovered  not  to  be  genuine,  but  were  forged  in 
the  particulars  before  mentioned ;  and  as  well  Smith,  Payne 
and  Smith,  as  the  defendants,  were  at  the  same  time  informed 
that  the  names  of  the  indorsers  subsequent  to  the  indorse- 
ment purporting  to  be  the  indorsement  of  A*  Heywood^ 


Wilkinson 
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Sons  and  Co.,  had  been  struck  out  by  mistake,  and  iindei* 
the  belief  that  the  indorsement  purporting  to  be  the  indorse- 
ment of  A,  Heywood,  Sons  and  Co.  was  genuine;  and  the 
Johnston,  plaintiffs  then  demanded  of  Smith,  Payne  and  Smitk,  and 
of  the  defendants,  the  money  which  had  been  pai(|  by  the 
plaintiffs,  which  both  Smith,  Payne  and  Smith,  and  the  de- 
fendants, refused  to  return.  It  was  afterwards  agreed,  with- 
out prejudice,  by  the  plaintiffs  and  defendants,  that  the 
defendants  should  return  the  bills  to  the  indorsers  from 
whom  they  received  them,  which  was  done  accordingly,  and 
such  indorsers  had  due  notice  of  the  presentation  of  the 
bills  at  the  place  where  payable,  and  of  their  being  dis- 
honoured, as  also  of  the  circumstances  above  detailed;  but 
the  indorsers  refused  to  take  them  up,  on  the  ground  that 
the  bills  had  been  paid  by  the  plaintiffs,  and  also  on  the 
ground  that  the  indorsements  before  mentioned  had  been 
struck  out,  and  that  the  said  indorsers  had  thereby  lost  their 
remedy  over.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  plaintiffs  are  entitled  to  recover;  if  so,  a  verdict 
to  be  entered  for  the  plaintiffs ;  if  otherwise,  a  nonsuit  to  be 
entered. 

The  case  was  twice  ai^ued  :  first,  at  the  sittings  in  banc 
after  last  term,  by  Tifidal,  for  the  plaintiffs,  and  R.  F, 
Richards,  for  the  defendants ;  and  afterwards,  at  the  sittings 
in  banc  before  the  present  term,  by  Tindal,  for  the  plain- 
tiffs, and  «/.  Parke,  for  the  defendants. 

Arguments  for  the  plaintiffs.  The  plaintiffs  were  no  par- 
ties to  the  bills ;  therefore,  it  was  in  no  respect  their  doty 
either  to  know  the  hands-writing  upon  them,  or  to  pay  them- 
The  bills  were  brought  to  the  plaintiffs  by  the  agent  of  the 
defendants,  who  must,  therefore,  be  taken  as  representiDg 
them  to  be  genuine.  The  mistake  was  discovered  immedi- 
ately, and  notice  of  it  given  so  early,  that  inimnation  of  the 
dishonour  of  the  bills  might  have  been  sent  to  the  prior 
indorsers  the  same  day ;  therefore  the  defendants  were  not 
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deprived  of  their  reoiedy  agaiiut  tmy  of  the  pftrties*  In  1624* 
these  particulars  the  present  ease  differs  from  all  those 
which  can  be  cited  in  favour  of  the  defendants.  In  Smkh 
V.  Mercer  (<f)  the  plaintiffs  were  the  bankers  of  the  drawee 
of  the  billy  the  person  whose  acceptance  was  forged  ;  and 
the  bill  exhibited  a  supposed  direction  from  him  to  them  to 
pay  it:  their  duty,  therefore,  was  'twofold;  to  obey  the 
direction  of  the  acceptor,  and  to  make  themselves  well 
acquainted  with  his  hand-writing.  Besides,  there,  the  mis- 
take was  not  discoveyed  till  after  the  lapse  of  a  week ;  when 
the  holder  of  the  bill  had  lost  his  remedy  against  the  other 
parties ;  and  upon  that  point  the  judgment  of  Gibbs,  C,  J. 
was  founded.  Heath,  J.  and  Dallas,  J.  relied  indeed  upoii 
the  larger  ground  of  default  and  neglect  in  the  plaintiffs  ( 
but  Chambre,  J.  differed  on  both  points  from  the  rest  of 
the  Court,  and  was  of  opinion  that  the  plaintiffs,  having 
paid  their  money  without  consideration,  were  entitled  to 
recover  it  back.  Smith  v.  Chester  (fi)  only  decided  that 
where  the  drawer's  name  has  been  forged,  and  the  acceptor 
has  paid  the  bill,  he  cannot  recover  back  the  money,  because 
he  is  bound  to  pay  the  bill,  and  to  know  the  hand-writing 
of  the  drawer.  But  here  the  plaintiffs  are  not  acceptors, 
and  had  no  duty  whatever  in  respect  of  the  bills ;  and  they 
merely  took  up  the  bills  for  the  honour  of  a  supposed 
indorser ;  in  which  respect  they  stand  in  a  different  situa- 
tion from  the  plaintiff  in  Price  v.  Neale  (c).  This  case 
assimilates  more  nearly  to  that  of  Jones  v.  Ryde  {d),  where 
the  plaintiff,  having  discounted  for  the  defendant  a  victual 
ling  bill,  which  proved  to  have  been  forged,  was  allowed  to 
recover  the  amount  from  the  defendant,  although  both  par^ 
ties  were  equally  innocent  of  neglect,  and  both  equally  igno- 
rant of  the  forgery.  That  case  seems  in  point  with  the 
present,  and  is  followed  by  Brtice  v.  Bruce  (e),  another 
deciMon  to  the  same  effect,  determined  on  the  authority  of 

(a)  6  TRiint.  .76.   S.  C.  1  Marsh,  453. 

(6)  1  T.  R.  654.    See  East  India  Co,  v.  Triiian,  ante,  914. 

(f)  3  Burr.  1351.  {d)  5  Taunt.  488.  (r)  Id.  495. 


WiLKfHSON 

V. 

JOHliSTOK. 


CASES  IN  THE  KING  S  BENCH, 

Jone$  yf.  Ryde,  It  will  be  urged  that  the  plahitiffs^  by 
striking  out  the  subsequent  indorsements  when  they  paid 
the  bills,  have  deprived  the  defendants  of  their  remedy 
against  those  indorsers,  and  consequently  are  themselves 
concluded  by  that  act ;  but  as  the  erasure  was  made  under 
a  mistake,  it  was  a  revocable  act,  and  may  be  explained 
or  annulled  the  same  as  a  blot,  or  a  wrong  name ;  Cox 
V.  Troy  (a). 


Arguments  for  the  defendants.  It  must  be  admitted  to 
be  the  general  rule  of  law,  that  money  paid  under  a  mistake 
of  facts,  may  be  recovered  back ;  but  there  are  two  exceptions 
to  that  rule ;  first,  where  the  default  or  negligence  attaches 
more  to  the  payer  than  to  the  receiver;  and  sccoimI,  where 
restitution  cannot  be  made  to  the  payer^  without  an  ultimate 
injury  to  the  'party  making  it.  Now  the  present  case  falls 
within  both  those  exceptions,  and  with  reference  to  the  first. 
Smith  v.  Mercer  is  expressly  in  point.  The  plaintiffs  were 
in  the  situation  of  acceptors  and  payers,  uno  flatu,  for  the 
honour  of  Heywood  and  Co.  If  the  plaintiffs  had  actually 
accepted  the  bills,  they  would  clearly  have  been  estopped ; 
and  having  paid  them  under  such  circumstances,  they  are 
estopped  equally :  Price  v.  Neale.  If  Ileywood  and  Co. 
had  paid  the  bills,  they  would  certainly  have  been  bound  by 
that  payment ;  sp  therefore  are  the  plaintiffs,  for  they  were 
the  agents  of  Heywood  and  Co.,  and  an  agent  cannot  be  in 
a  better  situation  than  his  principal.  Second,  restitution 
cannot  be  made  without  an  ultimate  injury  to  the  defendants. 
The  erasure  of  the  indorsements  has  so  materially  altered 
their  situation,  that  they  never  can  be  placed  in  statu  quo : 
and  though  the  indorsers  may  not  be  wholly  discharged,  still 
the  defendants'  remedy  against  them  is  greatly  impeded,  if 
not  entirely  lost ;  for  they  must  necessarily  incur  great 
trouble  and  expense  in  explaining  the  mistake  which  the 
plaintiffs  have  made,  and  in  producing  evidence,  the  onus 
ef  which  has  been  cast  upon  them  by  the  plaintiffs'  default, 
(a)  Aqte,  vol.  i.'SS. 
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Neither  18  it  clear  that  the  defendants  could  recover  those 

expenses  in  an  action  brought  against  the  plaintjfFS|  because 

though  the  injury  done  to  the  bills  was  the  act  of  the  plain-  V. 

tiflFs,  it  was  done  with  the  knowledge  and  consent  of  the     Joh»*To*- 

agent  of  the  defendants. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Abbott,  C.  J. — This  case  has  been  twice  argued  ;  once 
before  my  three  learned  brothers,  and  afterwards  before  the 
whole  Court ;  the  last  argument  was  at  the  sittings  before 
the  present  term.  Two  points  were  made  in  the  argument : 
first,  whether  the  plaintiffs  could  have  recovered  back  the 
money  which  they  paid  on  the  bills  in  question,  supposing 
they  had  not  struck  out  the  indorsements  subsequent  to  the 
names  of  A.  Heywood,  Sons  and  Co.,  on  whose  account 
they  paid  the  bills;  and  second,  whether  their  right  to 
recover  was  defeated  by  that  act.  Upon  the  first  point  the 
cases  of  Jones  v.  Rj/de  (a)  and  Bruce  v.  Bruce  (6),  were 
cited  for  the  plaintiffs ;  and  Price  v.  Neale  (c)  and  Smith  v. 
Mercer  (d),  for  the  defendants.  The  general  rule  of  law  is 
dear,  and  has  not  been  doubted,  that  money  paid  under  a 
mistake  of  facts,  may  be  recovered  back  as  being  paid  with- 
out consideration.  To  this  rule  the  two  cases  cited  for  the 
defendants  are  exceptions.  The  question  is,  if  the  present 
case  is  within  the  rule,  or  within  the  exceptions.  The  case 
of  Priee  v.  NeaU  was  that  of  a  person  on  whom  two  bills 
of  exchange,  falling  due  at  different  times,  were  drawn.  He 
paid  the  first  bill  when  presented  at  maturity,  not  having 
accepted  it;  and  he  accepted  and  paid  the  second  bill. 
This  was  all  done  under  a  mistaken  opinion  that  the  signa- 
ture of  the  supposed  drawer  was  genuine.  Some  time  after- 
wards it  was  discovered  that  the  signature  of  the  drawer 
was  forged.  The  decision  of  Lord  Mansfield  against  the 
plaintiff  in  tliat  case,  appears  not  to  have  been  grounded  on 

(«)  5  Taunt.  488.'      ,  (6)  Id.  595.' 

(r)  3  Burr.  1854.  (aO  ^  Taunt.  70. 
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the  delay,  but  upon  the  general  principle  that  an  acceptor 
is  bound  to  know  the  hand-writbg  of  the  drawer,  and  that  it 
is  rather  by  his  feult  and  negligence,  than  by  mistake,  if  he 
JoHHSTOM.  pays  on  a  forged  signature.  The  other  case  of  Smith  v. 
Mercer  was  the  case  of  bankers,  at  whose  house  a  bill  was 
presented  for  payment,  purporting  to  be  accepted  by  one  of 
their  customers.  The  foi^ery  of  the  acceptor's  name  was 
not  discovered  until  the  end  of  a  week.  '  In  that  case  Mr. 
Justice  Chambre  thought  the  plaintiffs  were  entitled  to  re- 
cover; the  other  learned  Judges  were  of  a  different  opinion. 
Mr.  Justice  Dallas  appears  to  have  founded  his  judgment, 
principally,  upon  the  supposed  fault  or  neglect  of  the 
plaintiffs,  who  ou^ht  to  have  known  the  signature  of  their 
customer;  though  he  also  notices  the  delay,  and  the  in- 
convenience that  might  thereby  result  to  the  holders  of 
the  bill.  Mr.  Justice  Heath  appears  to  have  given  his 
judgment  entirely  on  account  of  the  default  and  neglect 
of  the  plaintiffs,  who  could  not,  he  thought,  be  in  a  dif* 
ferent  situation  from  that  in  which  their  customer  would 
have  stood  if  he  paid  the  bill  himself.  Lord  Chief  Justice 
Gibb$  grounds  his  judgment  on  the  delay,  as  sufficient  for 
the  detection  of  the  forgery,  but  at  the  same  time  declares 
that  he  does  not  thereby  mean  to  express  his  dissent 
from  the  larger  ground  on  which  the  case  had  been  put 
by  the  other  two  Judges.  Now  if  we  come  to  compare  the 
facts  of  the  present  case  with  those  of  the  two  cases  before 
mentioned,  we  shall  find  some  important  difference.  The 
plaintiffs  were  not  the  drawers  or  acceptors  of  the  bills,  nor 
the  agents  of  the  supposed  acceptor.  They  discovered  their 
mistake  on  the  morning  of  the  day  on  which  they  made  the 
payment,  and  they  gave  notice  of  their  discovery  to  the  de- 
fendants in  time  to  enable  them  to  give  notice  of  the  dis- 
honour to  the  prior  parties,  which  was  given  accordingly* 
The  plaintiffs  were  called  upon  to  pay  for  the  honour  of 
A.  Heywood,  Sons  and  Co.,  whose  names  appeared  on  the 
bills,  among  other  indorsements ;  and  the  very  act  of  calling 
upon  them  in  this  character  was  calculated  m  some  degree 
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to  lessen  their  attention.  A  bill  is  carried  for  payment  to  the 
person  whose  name  appears  upon  it  as  acceptor,  or  as  the 
agent  of  the  acceptor,  entirely  as  a  matter  of  course.  The 
person  presenting  it  very  often  knows  nothing  of  the  ac»  Johbstov. 
ceptor,  but  merely  carries  or  sends  the  bill  according  to  the 
direction  he  finds  on  it;  so  that  the  act  of  presentbg  it  in- 
forais  the  acceptor  or  his  agent  merely  that  his  name  ap- 
pears on  the  bill  as  the  person  to  pay  it;  and  it  is  then  for 
him  to  see  that  his  name  is  properly  on  the  bill.  But  it  is 
by  no  means  a  matter  of  course  to  call  upon  a  person  to  pay 
a  bill  for  the  honour  of  an  indorser;  and  such  a  call,  there- 
fore, imports,  on  the  part  of  the  person  who  makes  it,  that 
the  name  of  the  correspondent,  for  whose  honour  payment 
is  requested,  is  actually  on  the  bilh  Undoubtedly  die  person 
so  called  upon  ought  to  satisfy  himself  that  the  name  of  his 
correspondent  is  really  on  the  bill ;  but  his  attention  may 
reasonably  be  lessened  by  the  assertion  tliat  the  call  itself 
makes  to  him  infatt^  although  no  assertion  be  made  m 
vsnb.  The  fault,  if  he  pays  on  a  forged  signature,  is  not 
exclusively  his  own,  but  begins,  at  least,  with  the  person 
who  thus  calls  upon  him  for  payment;  and  though,  where 
all  the  negligence  is  on  one  side,  it  may  be  unfit  to  examine 
into  the  quantum  of  it,  yet  where  there  is  any  defiiult  in  the 
other  party,  that  other  party  cannot  be  said  to  be  wholly  in* 
Decent,  and  ought  not,  in  our  opinion,  to  profit  by  the  mis- 
take, into  which  he  may  by  his  own  prior  mistake  have  led 
the  other;  at  least  if  the  mistake  is  discovered  while  the  re* 
medics  of  all  the  parties  entitled  to  remedy  are  left  open  to 
them.  It  is  not  easy  to  reconcile  the  opinions  of  some  of 
the  Judges  in  Smith  v.  Merctr^  with  the  prior  judgment  of 
the  same  Court  in  Bruce  v.  Bruce.  That  was  the  case  of  a 
forged  victualling  bill,  the  forgery  consisting  in  the  alteration 
and  enlargement  of  the  amount  of  it.  When  the  bill  was 
presented  at  the  Victualling  Office  ,by  the  Bank  of  England^ 
the  whole  sum  was  paid ;  but  the  forgery  being  discovered, 
the  bank  paid  back  the  difference,  and  then  called  upon 
their  customer,  the  plaintsfi^  who  repaid  the  bank,  and  then 
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brought  his  action  against  the  defendant,  from  whom  he  had 
received  the  bill  in  its  forged  state.     Now  if  the  payment  of 
V.  the  whole  sum  at  the  Victualling  Office  could  not  by  law  be 

JoBirsTON.     rescinded  on  the  ground  of  mistake,  then  the  refunding  of 
part  by  the  bank,  and  afterwards  by  the  plaintiff,  were  acts 
done  by  those  parties  in  their  own  wrong,  and  were  conse- 
quently not  binding  upon  the  defendant,  nor  giving  any  right 
of  action  as  against  him.     We  think  the  present  case  ap- 
proaches in  principle  nearer  to  that  of  Bruce  v.  Bruce^  than 
to  either  of  the  other  cases  mentioned.     We  think  the  pay- 
ment by  the  plaintiffs  in  this  case  was  a  payment  by  mis- 
take, and  without  consideration,  to  a  person  not  wholly  free 
from  blame,  who  ought  not,  in  our  opinion,  to  retain  the 
money,  unless  the  act  of  erasing  the  names  of  the  other  in- 
dorsers  will  h^ve  the  effect  of  discharging  them,  and  so  de- 
prive the  defendants  of  their  right  to  resort  to  them.    Thia 
brings  me  to  the  second  point  in  this  case,  and  upon  that 
we  are  clearly  of  opinion  that  the  defendants  have  not  been 
deprived  of  their  right  of  resorting  to  the  other  indorsers* 
The  striking  out  the  indorsements  by  mistake  cannot,  in  our. 
opinion,  discharge  the  indorsers ;  it  would,  as  it  seems  to 
us,  be  most  mischievous  to  commerce  to  hold  that  it  could. 
In  the  case  of  Fernandez  v.  Glyn  and  others  (a),  which  was 
tried  before  Lord  Chief  Justice  Ellenborough  at  Guildhall* 
at  the  sittings  after  Michaelmas  Term,  1806,  it  appeared 
that  a  check  drawn  upon  the  defendants,  who  were  bankers 
in  the  city  of  London,  by  one  of  their  customers,  passed 
through  the  clearing  house,  and  was  taken  from  thence  to 
the  defendants'  sbop,  by  one  of  their  own  clerks,  where  ano- 
ther of  their  clerks  drew  hb  pen  through  the  name  of  the 
drawer,  as  was  usual  when  a  check  was  intended  to  be  paid.. 
But  it  being  found  afterwards  that  a  check  for  a  very  large 
amount,'  drawn  by  a  third  person,  and  paid  into  the  defend- 
ants' house  by  the  drawer  of  this  check,  had  been  dis- 
honoured, the  same  clerk  wrote  under  the  name  the  words 
'<  cancelled  by  mistake,"  and  signed  his  initials,  and  in  that 
(a)  1  Camp.  426.  in  notis. 
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state  the  check  was,  before  five  o'clock,  returned  to  the 
bankers  to  whom  the  plaintiff  had  delivered  it,  and  waa  re- 
ceived back  by  them.  It  was  contended  on  behalf  of  the 
plaintiff,  that  this  cancellation  amounted  to  an  acceptance 
of  the  check,  or  an  acknowledgment  that  the  defendants  had 
money  in  their  hands  to  pay  it,  and  was  irrevocable.  It  was 
proved,  however,  to  be  usual  to  return  and  take  back,  before 
five  o'clock,  checks  not  intended  to  be  paid,  and  which  had 
passed  through  the  clearing  house,  and  had  been  so  can- 
celled, if  the  words  **  cancelled  by  mistake"  were  written  on 
them ;  and  the  plaintiff  was  nonsuited.  Now  that  case  shews 
diat  the  act  of  drawing  a  pen  through  a  name  on  such  in- 
struments, is  not  considered  among  mercantile  men  so  abso- 
lute in  itself,  as  not  to  be  recalled  or  annulled,  if  done  by 
mistake.  In  the  present  case  we  think  that  the  mistake  may 
be  shewn,  and  that  the  indorsers  are  not  discharged.  If  it 
should  hereafter  turn  out  that  the  defendants  are  put  to  ad- 
ditional expense,  by  extra  proof  or  otherwise,  on  account  of 
this  improvident  act  of  the  plaintiffs,  they  may  possibly 
maintain  a  special  action  on  the  case,  to  recover  compen- 
sation to  the  extent  of  the  injury  they  may  have  sustained; 
but  this  does  not  extend  necessarily  to  the  whole  consider- 
ation, and  if  not,  it  furnishes  no  defence  to  the  present 
action.  For  these  reasons  we  are  of  opinion  that  the  verdict 
in  this  case  ought  to  be  entered  for  the  plaintiffs. 


WiLKIVSOW 
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Postea  to  the  plamtiffs. 


The  King  v.  Tkemaine.  SaturtU^, 

^^  November  S7. 

UN  the  last  Western  Circuit  the  defendant  had  been  in-  y^y^^^^  ^ 

dieted  on  the  crown  side  for  a  misdemeanor.    When  the  case  Judge  at  the 

attizes  refttied 
to  try  an  indictment  for  a  misdemeanor,  manifestly  bad  on  the  face  of  it,  but  did  not 
order  it  to  be  quashed,  and  the  prosecutor  preferred  another  indictment  for  the  same 
offence,  and  removed  it  into  K.B.,  the  Court  would  not  oall  upon  the  prosecator  to  piy 
the  costs  of  the  first  prosecatioo,  before  he  proceeded  with  toe  second. 
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1824.       wt8  called  on  for  trial,  Crarraw,  B.  refused  to  try  it,  the  iii- 

TuT^^"**^      dtctment  being  manifestly  defective  in  form,  but  the  learned 

9.  Judge  did  not  order  it  to  be  quashed.    The  prosecutor  then 

TESMAfirB.    preferred  a  second  indictment  for  the  same  alleged  offence, 

and  bavbg  removed  it  into  this  Court  by  certiorari. 

Carter  now  moved  for  a  rule,  calling  on  the  prosecutor 
to  shew  cause  why  he  should  not  pay  the  defendant  his  costs 
incurred  by  the  first  prosecution,  before  he  was  permitted  to 
proceed  with  the  second.  It  is  an  established  rule  in  this  . 
Court,  that  where  a  first  indictment  is  quashed  the  Court 
will  not  allow  the  prosecutor  to  prefer  a  second  for  die 
aame  offence,  but  on  the  condition  of  paying  the  costs  of 
the  first.  Here  iindoubtedly  the  first  indictment  was  not 
quashed, and  it  still  remdined  on  the  file;  but  as  the  learned 
Judge  had  refused  to  try  it  because  it  was  so  defective  that 
it  could  not  be  supported  for  a  moment,  ihe  case  comes 
within  the  spirit  of  the  rule,  where  the  first  indictment  is 
m  fiict  quflished.  No  express  decision  can  be  found  on  thfe 
point 

Abbott,  C.  J.-*-Unless  some  instance  can  be  found  in 
whaoh  such  an  application  has  been  granted  under  similar 
circumstances,  I  think  we  ought  not  to  establish  a  precedent. 

Pbr  Curiam.  Rule  refused. 


Saiurday^     The  KiNG  v.The  Mayor  and  Burgesses  of  the  Borough 
November  i7.  ofWESTLoOE. 

^ai^  dfa      '^JLDE,  Sergeant,  moved  for  a  rule  to  shew  cause  why  a 

oorooratioii      Writ  of  mandamus  should  not  issue,  directed  to  the  Mayor 

« 2|  ^^^  ^     and  Aldermen  of  the  Borough  of  West  Looe,  in  the  county 

lawful  for  the  of  CbmwalL  commanding  them  to  assemble  themselves  to- 
aBaToraadeft* 


ajfori 
"  hi  _ 
» that  this  gave  them  a  jiicretioiiary,  aod  not  a  compaltory,  power  of  amotion. 


pttal  burgcsMS  to  rMBove  any  of  their  body  for  non-residenoa  within  the  borough:**— 
Held,  that  this  gave  them  a  dit  '         ' 
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gether  within  the  boroi^;h,  and  consider  of  the  propriety  of  18M. 
removing  certain  persons  by  name^  from  the  office  of  a  ^-*^v^ 
capital  buif  ess  on  the  ground  of  uon-residence  within  the  The  Kiko 
said  borough.  The  corporation  of  West  Looe  consists  of  a  The  Matob 
mayor  and  twelve  capital  burgesses^  with  power  of  making  bye  Buhomseb  of 
lawa,  and  of  removing  any  of  their  body  for  any  offence,  or  Wbst  I»os. 
default,  <Mr  reasonable  cause.  Sic.  The  affidavits  in  support 
of  the  motion  alleged,  that  for  the  last  ten  years,  five  only  of 
the  capital  bnrgesses  had  been  resident  within  the  borough, 
and  that  the  remainder  resided  wholly  out  of  the  borough, 
some  at  a  very  considerable  distance,  and  in  one  instance, 
the  party  resided  permanently  in  India.  No  inconvenience 
was  stated  to  result  to  the  inhabitants  from  the  non«residence 
of  the  capital  burgesses,  but  it  was  contended  that,  inasmuch 
as  by  the  charter  the  mayor  is  Co  be  selected,  annually  out 
of  the  resident  capital  burgesses,  and  as  that  number  goik* 
listed  now  but  of  five,  it  was  impossible  Co  exercise  the  fair 
right  of  selection.  The  learned  Sergeant  adverted  to  the 
Itte  ca8<%  of  lUx  v.  The  Mayor  of  Porttmouth{a)f  and  sub* 
mitted  that  the  principle  on  which  that  cpse  was  decided, 
ought  not  to  govern  the  present  case.  The  Court  cannot 
speculate  upon  the  question  of  convenience  or  inconvenience 
resulting  to  the  inhabitants  of  a  borough  from  the  non^ 
residence  of  its  capital  burgesses.  If  residence  be  the  con- 
dition en  which  a  capital  burgess  holds  his  office,  and  that 
condition  be  broken,  it  is  a  sufficient  ground  of  amotion. 
Here  tlie  crown  by  its  charter  imposes  residence  as  the  con- 
dition <9f  holding  the  office,  and  it  has  vested  in  the  capital 
burgesses,  the  power  of  removing  its  non-resident  members. 
That  power  has  not  been  exercised  in  the  present  instance, 
and  the  only  mode  of  setting  the  mayor  and  capital  bur* 
gessea  in  motion  is  by  mandamus. 

Abbott,  C«  J. — I  am  of  opinion  that  we  cannot  grant  a 
mandattius  in  the  present  case,  and  that  opinion  is  grounded 
upon  the  terms  of  the  charter  which  gives  the  power  of 
(o>  Ante,  vol.if .  ftff . 


The  King 

V, 
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amotion.  The  charter  says  ^'  It  shall  be  lawful  for  the 
mayor  and  the  rest  of  the  capital  burgesses  for  the  time 
being,  to  remove  any  capital  burgess  for  any  offence,  or  de- 

The  Mayor    faulty  or  reasonable  cause,  at  the  discretion  of  the  mayor  and 
BuRGESses  of  ^^^  fest  of  the  capital  burgesses  of  the  borough  for  the  time 

Wbst  Look,  being,  or  the  greater  part  of  them,  &c."  It  has  never  been 
thought,  or  even  suggested,  that,  under  such  vrords,  this  Court 
has  authority  to  interfere,  and  order  the  removal  of  non-resi- 
dent capital  burgesses;  for  that  is  the  effect  of  the  present 
application*.  Ip  the  case  of  Rex  v.  The  Mayor  of  Portia 
mouthy  the  effect  of  similar  words  in  the  Portsmouth  charter 
was  under  our  consideration,  and  we  thought  we  could  not 
exercise  the  authority  which  we  were  then  called  upon  to 
exercise,  namely,  to  command  the  removal  of  the  non-resident 
aldermen.  That  was  our  opinion  then,  and  we  are  of  the 
same  opinion  still.  If  we  were  to  interfere  in.  the  manner 
now  desired,  we  should  be  usurping  a  power  which  does 
not  belong  to  us.  No  injury  is  suggested  as  resulting  to 
the  inhabitants  from  the  non-residence  complained  of.  If 
there  had  been  any  mismaqagement  or  misgovemment  of 
the  borough  arising  from  this  cause,  that  would  be  a  dif- 
ferent thing,  but  we  have  no  authority  to  interfere  on  the 
ground  qow  suggested. 

Ba^yley,  J. — I  am  of  the  same  opinion.  I  took  no  part 
in  the  decision  of  Rex  v.  The  Mayor  of  Portsmouth^  but  I 
concur  entirely  in  the  principle  on  which  that  case  was 
decided.  The  impression  on  my  mind  is,  that  there  may  be 
many  cases  in  which  the  non-residence  of  certain  members 
of  a  corporation  will  work  no  mischief  to  the  body  of  the 
corporation  at  large.  If  a  capital  burgess  does  not  reside 
within  the  immediate  limits  of  the  borough,  that  will  not 
render  his  holding  the  office  incompatible,  provided  he  re- 
sides within  such  a  couvenient  distance  as  will  enable  him 
to  discharge  the  duties  of  his  office.  Non-residence,  in  the 
strict  sense  of  the  word,  would  be  a  ground  of  disqualifica- 
tion in  a  great  many  boroughs;  but  though  a  party  may  be 
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literally  non-resident,  that  is,  does  not  dwell  within  the  bo- 
rough, yet  if  he  resides  within  such  a  distance  as  will  allow 
him  to  discharge  his  corporation  duties,  a  reasonable  inter-  v. 

pretation  of  the  word  must  be  admitted.     Where  a  charter    -.  '^*'®     . 
says  *^  it  shall  be  lawful  for  tHe  mayor  and  capital  burgesses  Burgesses  of 
to  remove  for  non-residence,''  I  think  that  gives  them  a  dis-       ^'^        ' 
cretionary  power  to  remove  or  not,  as  they  shall  think  fit, 
and  does  not  render  it  compulsory  on  them  absolutely  to 
remove  for  non-residence. 

HoLROT0,  J. — ^The  words  **  it  shall  be  lawful  for  them. 
Sec/'  certainly  are  very  strong,  but  still  it  is  for  th^  con- 
sideration of  the  mayor  and  burgesses,  whether  they  will  or 
will  not  take  steps  towards  removing  a  non-resident. 

LiTTLEDALE,  J.  was  absent.  >- 

^      Rule  refused,  (a) 

(a)FMfeCowp.530;  Carth.897;  4  Mod. 33;  Holt. 435;  S  T.R.77S; 
%  Lord  Raym.  1375 ;  Ca.  temp.  Hard.  147;  4  Borr.  3087;  1  Ves.  juo.  1 ; 
1^  v.  Haitingty  ante,  vol.  i.  148;  Rex  v.  Havering  Atie  Bawer^  ante, 
▼ol.  ii.  176;  and  Rtx  v.  £ye,  id.  173. 


CuxoN  and  another.  Assignees  of  T.  Sweet,  a  Bankrupt, 

V,  James  Chadley.  Nfwn^berir. 

This  was  an  action  for  goods  sold  and  delivered  by  the  -^-  «nd  B.  are 

bankrupt  to  the  defendatot  before,  bankruptcy.    Plea,  non  as-  indebted  to  C, 

snmpsit,  and  issue  thereon.   At  the  trial  before  ^6&otr,t;.  J.  fn^/^^eJ  t***^ 

at  the  London  Adjourn^  Sittings  after  last  Hilary  Term,  A;  C.  agrees 

the  case  was  thi8:-*-In  May,  1828,  the  bankrupt  sold  some  ^^fer  AJt 

upholstery  goods  to  the  defendant  to  the  amount  of  14/.  Is.  deU  to  bis 

The  bankrupt  and  Robert  Chadtey^  the  brother  of.  th($  der  ^hjcb  be  does 

fendant,  had  been  concerned  together  in  accommodation  by  charging  in 

'         .  ®  an  account 

bill  transactions,  and  there  was  another  account  between  delivesed,  the 

sum  dne  to 
him  fromjtf :— Held,  that  by  this  arrangement  A!s  liability  to  pay  C.  was  not  discharged. 

TOL.  T.  E  E 
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them  for  goodsi  in  which  Robert  Chadley  was  indebted  to 
the  bankrupt.  In  September^  1822,  Robert  Chadley  spoke 
to  Sweet  and  desired  bin)  to  put  down  to  his  account  the 
goods  which  had  been  sold  to  the  defendant.  This,  the 
bankrupt  i^eed  to  do,  and  Robert  Chadley  informed  the 
defendant  what  had  passed  betwieen  tKem.  At  this  time 
Robert  Chadley  was  indebted  to  the  defendant  to  die 
amount  of  about  50/.  Towards  the  end  of  the  year  when  the 
bankrupt  gave  in  an  account  of  the  monies  due  to  him  from 
Robert  Chadky  he  put  down  in  his  own  handwriting  at  the 
end  of  the  account  this  entry.  ''  December  Ist,  18£2,  your 
brother's  account  14/.  Is/'  Nothing  more  appeared  to  have 
piissed  between  the  parties.  No  application  had  ever  been 
made  by  the  bankrupt  to  Robert  Chadley  for  the  money,  and  it 
appeared  that  by  chargmg  the  amount  to  the  latter,  the  ac- 
count between  him  and  the  bankrupt  would  have  been  nearly 
balanced.  Sweet  became  a  bankrupt  on  the  I5ih  February, 
1823.  The  question  was«  whether  under  these  circum- 
stances the  defendant  was  not  discharged  from  his  liability. 
The  Lord  Chief  Justice  was  of  opinion  that  the  defendant 
was  not  discharged,  and  therefore  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs,  with  liberty,  however,  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

Gumey  having  obtained  a  rule  nisi  in  Easter  Term  to 
enter  a  nonsuit, 

Marryat  (with  whom  was  Rwd$r)  now  shewed  cause. 
The  question  is  whether  by  what  has  been  done  m  this  case, 
the  defendant  is  dischaif  ed  from  the  debt  which  he  had 
contracted  with  the  bankrupt  Sweet.  It  is  clear  first  that 
the  bankrupt  gave  the  credit  to  the  defendant  to  whom  the 
goods  had  been  delivered ;  and  se^nd,  that  the  goods  have 
never  been  paid  for.  Admitting  the  bankrupt  to  have  made 
the  entry  relied  upon  on  the  other  side^  by  the  direction  of 
Robett  Chaiky^  still  the  defendant  could  not  avail  himself 
of  it  to  discharge  his  liability,  unless  it  appeared  that  the 
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bafal(ftipt  had  in  express  terms  released  him  from  all  liability. 
Supposing  the  agreement  amounted  to  accord,  still  there 
was  clearly  no  satisfactioni  and  it  cannot  be  considered  as  a 
discharge  of  the  defendant's  liability  at  all  events.  Robert 
CkadUif  was  under  no  legal  obligation  to  pay  his  brother's 
debt|  for  even  if  there  had  been  a  promise  to  pay  the  debt, 
still  as  it  was  not  made  in  writing,  it  would  be  void  by  the 
statute  of  frauds.  The  fact  that  the  bankrupt  had  merely 
added  at  the  bottom  of  his  account  against  Robert  Chadley 
the  sum  which  the  defendant  owed  him,  could  not  amount 
to  a  discharge,  unless  something  was  done  afterwards  to 
manifest  the  bankrupt's  intention  of  releasing  the  defendant. 
Undoubtedly,  if  Robert  Chadley  had  afterwards  paid  the 
defendant's  debt,  the  bankrupt  could  not  have  sued  the  de- 
fendant, because  that  would  have  been  a  complete  discharge. 
The  case  of  fVyatt  v.  The  Marquis  of  Hertford  {a)  is  much 
stronger  than  this,  because  there  the  plaintiff  had  done  work 
for  the  defendant,  and  after  it  was  completed  sent  in  his 
account  to  the  defendant's  steward,  and  accepted  from  the 
latter  his  draft  in  payment,  and  gave  a  receipt  for  the  money. 
Hie  draft  being  dishonoured,  ,the  plaintiff,  without  making 
any  representation  to  the  defendant,  took  from  the  steward' 
a  second  draft  payable  at  a  future  day.  The  second  draft 
was  also  dishonoured,  and  the  steward  becoming  indolveht, 
the  plaintiff  applied  to  the  defendant  for  payment,  which 
was  refused,  and  in  that  case  it  was  laid  down  that  if  one 
take  the  security  of  the  agent  of  the  principal  with  whom  he 
deals^  unknown  to  the  principal,  and  give  the  agent  a  receipt 
for  the  money  due  from  the  principal,  in  consequence  of 
whidi  the  principal  deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  discharged,  aldiough 
the  security  fail;  but  that  it  would  be  otherwise  if  the  prin- 
cipal failed  to  shew  that  he  was  injured  by  means  of  such 
false  yoncher,  uid  the  omission  of  the  party  to  inform  him 
of  tke  trutti  in  due  time.  Now,  admittmg  Robert  Chadley 
to  have  been  ugeot  for  the  defendant  for  the  purpose  of 
(^SEast,  ur. 
B  e2 
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paying  thU  debt,  still  the  case  referred  to  is  an  authority  to ' 
shew  that  the  defendant  remained  liable  to  the  bankrupt, 
unless  itAvas  made  apparent  that,  in  consequence  of  the  sum 
due  from  the  defendant  having  been  transferred  to  Robert 
Cbadley*s  account,  the  defendant  had  been  induced  to  deal, 
in  a  different  manner  with  his  brother,  on  the  presumption, 
that  the  demand  had  been  satisfied.  But  here  there  is  no 
evidence  whatever  to  shew  that  the  dealings  between  the 
parties  were  at  all  altered  by  the  arrangement.  The  bank- 
rupt derived  no  benefit  from  it,  nor  is  the  defendant  mjured. 
by  it.  The  utmost  that  it  amounts  to,  is  an  agreement  to 
transfer  the  debt,  but  there  is  no  satisfaction  of  it.  There 
being  no  obligation  on  the  part  of  Robert  Chadley  to  pay' 
his  brother's  debt,  there  is  no  sufficient  consideration  moving 
the  bankrupt  to  discharge  the  defendant.  There  is  not  in- 
deed any  privity  between  the  bankrupt  and  the  defendant, 
for  it  does  not  appear  that  the  defendant  ever  communicated 
with  the  bankrupt  upon  the  subject.  All  that  the  case 
amounts  to  is  this;  Robert  Chadley  says  to  the  bankrupt, 
''  place  my  brother's  debt  to  my  account,"  and  the  bankrupt 
consents  so  to  do,  but  this  was  no  discharge  of  the  detesod- 
tfnt's  original  liability. 

Gumey  (with  whom  was  HoU)  contrd.  The  agreement 
between  the  parties  in  this  case  amounts  in  substance  and 
legal  effect  to  an  accord  and  satisfaction.  It  is  an  agree- 
ment on  the  part  of  the  bankrtipt  to  accept  Robert  Chadley 
as  his  debtor  instead  of  the  defendant.  This  agreement  is 
in  fact  acted  upon,  because  the  bankrupt  actually  transfers 
the  defendant's  debt  to  Robert  Chadley' $  account.  It  is  not 
necessary  that  the  defendant  should  be  personally  privy  to 
this  arrangement.  It  is  sufficient,  as  the  fact  was,  that  it 
was  afterwards  communicated  to  the  defendant,  and  that  he 
approved  of  it.  Upon  the  footing  of  this  arrangement,  the 
relative  rights  of  the  two  brothers  were  materially  altered, 
because  the  defendant  was  thereby  induced  to  forego  any 
remedy  which  he  might  havd  against  his  brother  jRo6er^  for 
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the  debt  due  from  him,  in  coosideration  of  the  bank- 
rupt agreeing  to  accept  his  brother  as  his  debtor.  The 
account  stated  between  the  bankrupt  and  Hobert  Chadley 
was  a  ratification  of  the  previous  agreement,  by  which  the 
bankrupt  consented  to  discharge  the  defendant  by  substi- 
tuting Robert  in  his  place.  Here  the  bankrupti  with  full 
knowledge  of  all  the  circumstances,  consents  to  accept 
Robert  instead  of  James  as  his  debtor,  and  acting  upon  that 
arrangement,  charges  Robert  with  the  amount.  In  substance 
therefore,  the  agreement  is  tantamount  to  an  accord  and 
satisfaction,  and  the  bankrupt  having  adopted  Robert  as  hia 
debtor  he  has  discharged  the  defendant's  liability. 

The  case  was  argued  on  a  former  day,  and  the  Court 
having  taken  time  to  consider  of  the  case,  judgment  was 
now  delivered  by 

Abbott,  C.  J. — We  are  of  opinion  that  the  rule  for 
entering  a  nonsuit  must  be  discharged.  The  facts  of  this 
case  have  been  so  recently  before  us,  that  it  is  unnecessary 
to  enter  into  much  detail.  It  appears  that  Sweet j  the  bank- 
rapt,  had  sold  goods  to  the  amount  of  14/.  Is.  to  James 
Chadley^  the  defendant.  Sweet  and  Robert  Chadley ^  the 
Brother  of  the  defendant,  were  concerned  together  in  accom- 
modation  bills,  and  independently  of  that  there  was  another 
account  between  them,  in  which  Robert  Chadley  vf^n  debtor 
to  Sweet.  Robert  Chadley  was  also  debtor  to  his  brother 
James,  who  resided  out  of  London.  About  the  month  of 
August  or  September  J  Robert  Chadley  spoke  to  Sweet  j  and 
desired  that  he  would  put  down  the  goods  which  had  been 
sold  to  James  Chadley^  to  the  account  of  him,  Robert. 
Sweet  agreed  to  do  this,  and  the  next  time  Robert  Chadley 
saw  his  brother  James,  he  informed  him  what  Sweet  had 
said.  This,  however,  was  not  done  until  towards  the  end 
of  the  year,  when  Sweet  gave  in  an  account  of  the  money 
due  to  him  from  Robert  Chadley,  and  then  he  put  at  the 
end  of  the  account  this  entry;  ^*  December  1st,  1822,  Your 
brother's  account,  14/.  Is."   This  is  all  that  passed  between 


it 
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the  three  parties.  Swett  is  not  proved  ever  to  have  said, 
I  will  take  you  Robert  as  my  debtor,  and  discharge 
James  :**  he  is  not  proved  ever  to  have  said  or  done  that 
which  would  have  the  effect  of  discharging  James.  It  was 
contended  by  the  defendant's  counsel  that  this  was  accord 
and  satisfaction;  but  admitting  the  previous  agreement  to 
have  existed,  what  proof  is  there  of  any  satisfaction  i  None 
whatever.  We  consider  the  entry  made  by  Sweet  to  mean 
no  more  than  this,  ^'  I  will  debit  the  account  of  Robert  for 
14/.  U.;" — but  not, ''  1  will  discharge  James  at  all  events 
from  this  sum."  Theldealings  between  the  parties  were  not 
at  all  varied  by  this  arrangement.  The  bankrupt's  condition 
was  not  improved  by  it,  nor  was  the  defendant's  injured.  It 
amounted  at  the  utmost  to  an  accord,  but  certainly  not  to  a 
satisfaction.  Upon  the  whole  of  the  case,  therefore,  we 
cannot  say  that  either  Robert  could  have  been  made  to  pay 
this  money  to  Sweet,  if  he  had  been  called  upon  for  it,  or 
that  James  is  discharged  from  that  obligation  originaHy 
entered  into  to  pay  the  amount  of  the  goods  sold  to  him  by 
the  plaintiff.  We  therefore  think  that  the  verdict  was  right, 
and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


,,    .  The  King  r.  Josiah  Taylor. 

Monday, 
Ncvember  29.  INDICTMENT  charging  that  defendant,  on  the  20th  day 
Indictment^        v  ^      -i  •      »  i  -    «  •  r 

that  defendant  OX  April,  m  the  second  year  of  the  reign  of  otir  suveretgn 

the'^^rl^?  ^^  ^^^  George  the  Fourth,  8lc.  and  on  divers  other  days  and 
king  kept  a  common  gaming  house.  Plea,  that  defendant  in  the  reign  of  the  preseni 
king  was  acauitted  upon  an  indictment  for  keeping  a  common  gaming  bouse  id  the 
reign  of  the  late  king,  against  the  peace  of  our  taid  lord  the  king;  and  averring  the 
identity  of  the  ofenoes.  Demurrer,  concluding  with  a  praver  of  judgment  of  respondeaa 
ouster: — Held,  first,  that  the  plea  was  bad,  because  the  indictment  on  which  the 
acquittal  was  founded,  charged  an  offence  committed  in  the  reign  of  the  late  king,  and 
defendant  could  not  by  averment  shew  that  the  offence  charged  in  both  indiamentt 
was  the  same;  and  second,  that  the  Judgment  on  demurrer  was  final,  altboogh  the 
demurrer  concluded  with  a  prayer  of  judgment  of  respondeas  ouster.  SembS,  that 
every  indictment  for  a  misdemeanor  most  conclude  conrri^  pacem,&c. 
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times  between  that  day  and  the  day  of  the  taking  of  this  in- 
qnisition,  with  force  and  arms,  at  &c.  a  certain  common 
gaming  house,  for  his  lijicre  and  gain,  unlawfully  and  injuri- 
ously did  keep  and  maintain,  &c.  Plea,  in  bar,  that  hereto* 
fore,  to  wit>  at  the  General  Quarter  Session  of  the  peace  of 
our  Lard  the  King,  begun  and  holden  at  8lc.  on  Wednesday 
the  15tb  day  of  Oeiober,  in  the  fourth  year  of  the  reign  of 
msr  sovereign  Lord  George  ihe  Fourth,  &c.  before  &c.  and 
continued  8cc.  until  Monday  the  £Oth  day  of  the  same  month 
of  October,  he,  the  said  J.  T.  was  duty  arraigned  upon  a  cer- 
tain indictment  before  then,  to  wit,  at  the  General  Session  of 
the  peace  of  our  said  Lord  the  King,  holden  in  &c.  on 
Monday  the  Sth  day  of  September,  in  the  fourth  year  afore- 
said, duly  presented  and  foiind,  &c^  which  charged  that  he, 
the  said  ./.  jT.  on  the  IBth  day  of  January,  in  the  57th  year 
of  the  reign  of  our  late  sovereign  Lord  George  the  Third, 
8cc.  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  taking  of  that  inquisition,  with  force  and  arms, 
at  &c.  aforesaid,  a  certain  common  gamir^  house,  for  hts  ' 
lucre  and  gain,  unlawfully  ancj  injuriously  did  keep  andi 
maintaili,  8cc.  against  the  peace  of  our  said  Lord  the  King, 
his  crown  and  dignity.  '  To  which  said  indictment  he,  thef 
said  J,  T.  had  before,  to  wit,  at  the  preceding  General  Ses-  ' 
sion  of  the  peace  of  our  said  Lord  the  King,  holden  8&c.  otr 
Monday  the  8th  day  of  September,  lA  die  fourth  year  afore^ 
said,  pleaded  that  he  was  not  guilty,  upon  which  plea  issue 
had  been  joined  ;•  and  thereupon  a  jury  of  the  country  then 
and  there,  to  wit,  at  the  General  Quarter  Session  of  the  peace 
of  our  said  Lord  the  King,  holden  at  &c.  on  Monday  the 
SOth'day  of  Octobet,  as  aforesaid,  duly  chosen,  8ie.  did  then 
and  there,  upon  their  oath,  say  that  the  said  J.  T.  was*  not 
guilty  of  the  nuisance  in  the  said  indictment  aforesaid  above 
specified,  upon  which  it  was  considered  by  the  Court  there, 
that  the  said  J.  T.  of  die  premises  aforesaid,  in  the  said  last 
mentioned  indictment  above  specified,  should  be  discharged 
and  go  without  day,  as  appears  by  the  record  of  the  said 
proceedings  now  remaining  in  the  said  Court  of  General 
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1824.  Quarter  Session  of  the  peace  of  our  said  Lord  the  King, 
&c.  And  the  said  J.  T.  further  saith,  that  he,  the  said 
J.  r.  now  here  pleadmg,  and  the  said  J.  T.  b  the  aforesaid 
Tatloe.  indictment  named,  and  thereof  acquitted  as  aforesaid,  was 
and  is  the  same  identical  person,  and  not  other  or  different 
persons,  and  that  the  said  nuisances  and  offences,  in  the 
said  indictment,  to  which  he,  the  said  J.  T.  now  here  pleads, 
specified,  and  the  supposed  nuisances  and  offences  specified 
in  the  said  indictment  of  which  he,  the  said  J.  T.  was  and  is 
so  acquitted  as  aforesaid,  are  the  same  supposed  nuisances 
and  offences,  and  not  other  or  different  nuisances  and 
offences,  to  wit,  at  8ic.,  and  this  he,  the  said  J.  T.  is  ready 
to  verify:  wherefore  &c.  Demurrer  to  the  plea,  prajing 
judgment  of  respondeas  ouster,  and  joinder  in  demurrer. 
The  case  was  argued  at  the  Sittings  after  last  Trinity  Term. 

Chittf/y  in  support  of  the  demurrer.  There  are  several 
objections  to  this  plea,  but  one  of  them  in  particular  is  so 
clearly  fatal,  thi||  it  will  be  sufficient,  in  the  first  instance, 

.  to  direct  the  attention  of  the  Court  to  that  only.  The 
indictment  set  out  in  the  plea,  and  upon  which  the  supposed 
acquittal  is  founded,  is  one  upon  which  no  sentence  could 

'  have  been  passed,  because  it  charges  the  defendant  with  an 
offence  conmiitted  in  the ,  re^  of  George  the  Thirds  and 
concludes  against  the  peace  of  George  the  Fourth.  Such 
an  mdictment  cannot  be  supported,  and  therefore  t^e  plea 
in  which  it  is  set  out  is  bad.  In  Rex  v.  Lookup  (a),  the 
question  being  put  by  the  House  of  Lords  to  the  twelve 
Judges,  **  whether  the  perjury  being  alleged  in  the  indict- 
ment to  have  been  committed  in  the  time  of  the  late  king,, 
and  charged,  to  be  against  the  peace  of  the  now  king,  was 
fatal,  and  rendered  the  indictment  insufficient ;"  the  Lord 
Chief  Baron  delivered  the  unanimous  opinion  of  the  Judges 
in  the  affirmative.  That  is  a  direct  and  decisive  authority 
for  the  present  case,  and  the  same  rule  is  laid  down  by  Lord 

(a)  3  Burr.  1901. 
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H^e  (a),  and  Mr.  Seijt.  Hawkins  (6).  If  the  bdictmeot  1824. 
was  intended  to  cover  offences  committed  in  both  reigns,  it 
should  have  concluded  against  the  peace  of  both  kings: 
Winter's  case(c),  and  IncUdon  v.  Burgess  (d).  Besides,  it  Tatloe. 
is  plain  that  there  are  two  distinct  offences  charged  in  the 
two  indictments;  for  the  first  charges  an  offence  com.mitted 
in  the  reign  of  George  the  Third,  and  the  present  charges 
an  offence  committed  in  the  reign  of  George  the  Fourth;  they 
cannot  therefore,  by  possibility,  refer  to  one  and  the  same 
offence.  Lastly,  the  conclusion  contri  pacem  cannot  be 
treated  as  surplusage,  for  it  is  substance,  and  its  omission 
altogether  would  be  fatal :  Palfrey's  case  (e),  and  Leyton^s 
case  (y ). 

Curwood,  contrd.  It  may  be  admitted,  that  in  a  plea  of 
autrefois  acquit  it  is  necessary  to  set  out  all  that  is  essen- 
tial to  shew*  that  the  defendant  was  legitimo  modo  acquie- 
tatus;  but  that  is  all:  and  therefore,  if  a  statement  of  the 
particular  time  at  which  the  acquittal  took  place  was  not 
necessary  for  that  purpose,  this  objection  will  not  be  fatal 
to  the  plea.  Now  it  is  not  an  inflexible  or  invariable  rule 
that  the  allegation  contri  pacem  must  be  inserted  in  an 
indictment ;  Regina  v.  Wyatt  (g),  and  an  anonymous  case 
in  Fentris  (A).  Here  the  averment  that  the  defendant  was 
acquitted  at  a  Quarter  Session  of  the  peace  of  the  present 
'king  (reading  the  plea  so)  is  sufficient,  because  it  has 
reference  to  the  then  reigning  monarch  at  the  time  when  the 
plea  was  pleaded.  This  argument  will  be  fully  illustrated 
by  recurring  to  the  principle  upon  which  this  allegation  has 
been  held  necessafy  at  all,  which  was,  to  shew  that  the  king 
was  entitled  to  certain  forfeitures  consequent  upon  any  act 
which  constituted  a  breach  of  his  peace ;  and  this  became 
necessary,  because  if  the  breach  of  the  peace  occurred  within 

(a)  2  Hale's  P.  C.  188, 9.  (h)  Curwood*s  Hawk.  P.  C.  b.  3.  c.  85.  s.  9S. 
(c)  Yelv.  66.  (cO  2  Sulk.  636. 

(e)  Cro.  Jac.  587.  (/)  Cro.  Car.  584. 

(g)  1  Saik.  380.  (A)  I  Vcntr.  108,  111. 
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.  ]d$4.       a  manor  or  francbisei  and  this  allegation  were  omtted  in  the 

Jj^^*^      indtctment,  the  lord  of  the  manor  or  franchiie,  and  not  the 

p.  king,  would  be  entitled  to  the  forfeiture :  £7  H.  8.  c.  24. 8.4. 

TATtuR.  But  in  the  present  case  no  forfeiture  is  attached  to  the 
oflfence  charged  by  the  indictment ;  therefore  the  object  of 
the  allegation  is  not  involved,  and  the  principle  does  not 
apply ;  the  allegation,  consequently,  might  have  been  omit- 
ted altogether,  and,  accordmg  to  the  case,  already  cited,  of 
Rtgina  v.  fVyait,  "  was  surplusage,  and  could  do  neither 
good  nor  harm."  IBtyley,  J.  ''  Because,''  it  is  added  in 
the  report,  ''  it  was  a  nonfeasance ;"  dus  is  an  indictment 
for  a  misfeasance ;  therefore  the  argument  does  not  apply.] 
The  offence  charged  by  this  indictment  cannot,  perhaps,  in 
the  full  sense  of  the  word,  be  called  a  nonfeasance ;  for, 
generally  speaking,  a  nuisance  is  a  misfeasance.  But  there 
are  wide  and  important  distinctions  between  nuisances  of 
different  kinds  f  and,  according  to  the  authorities  uponr  that 
point,  the  nuisance  charged  in  this  indictment  seems  to  be 
one  that  ranges  under  the  class  of  nonfeasances  rather  than 
of  misfeasances :  £  Rol.  Abr.  tit.  Indictment,  Chose  de  Form, 
G.  and  HolmesU  case  (a).  In  the  first  place,  therefore,  the 
allegation,  "  contri  pacem,"  was  not  necessary  at  all  in  this 
plea ;  and  in  the  second,  even  if  it  were  necessary,  still,  as 
the  allegation  has  reference  plainly  to  the  reign  of  the 
present  king,  and  the  plea  was  pleaded  during  bis  reign, 
there  is  no  variance  or  uncertainty  attached  to  it,  because  it 
mast  be  construed  according  to  the  plain  and  ordkiary 
meaning  of  the  context,  which  shews  the  acquittal  to  have 
taken  place  during  the  present  king's  reign. 

.  Abbott,  C.  J. — I  am  of  opinion  that  tUs  plea  b  bad  in 
form,  and  that  judgment  must  be  given  for  the  crown  on 
diemurrer.  A  plea  of  autrefois  acquit  must  set  out  the 
indictment  upon  which  the  acquittal  took  place,  and  must 
shew  it  to  have  been  such  an  indictment  in  correctness,  both 
of  form  and  substance,  as  would  have  been  sufficient  to 

(•)  Cro.  Ctr.  Sn. 
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induce  a  pmiinhment  if  the  partj  hmi  been  convicted^  and 
also  that  it  was  an  indictment  for  the  same  offence  as  that 
charged  by  that  indictment  to  whicb  the  acquittal  is  pleaded. 
If  the  offences  charged  by  the  two  indictments  are  not  the 
same>  no  averments  in  the  plea  can  make  them  so.  It  is 
not  necessary  in  diis  case  to  decide  whether  the  omission  of 
the  conclusion, ''  contri  pacem/*  would  or  would  not  have 
been  fatal  to  the  first  indictment,  though  I  have  no  hesitfr* 
tioii  in  saying  that  the  present  strong  inclination  of  my 
opinion  is,  that  it  would.  Reading  it  as  it  is  set  out  in  thia 
plea,  it  appeiurs  tliat  it  charges  all  that  was  done,  to  have 
been  done  against  the  peace  of  our  said  Lord  the  King, 
which  it  is  equdfly  plaio,  ffom  the  other  parts  of  it,  was 
George  the  Third.  Now  the  'present  is  an  indictment  for 
an  offence  charged  against  the  peace  of  George  the  Fourth, 
and  therefore  an  acquittal  upon  the  former  cannot  be  any 
answer  to  the  latter,  they  being  for  different  offences,  com- 
mitted in  different  reigns. 

Bayley,  J. — If  it  were  necessary  to  decide  whether  it 
was  essential  that  the  first  indictment  should  conclude  against 
the  peace,  the  present  impression  of  my  mind  is,  that  it  was, 
'  and  some  very  strong  reaaons  for  that  impression  may  be 
found  in  Hawkhis,lih.2.  c.25.  s.92.  But  we  are  not  called 
upon  to  decide  that  question,  because  as  the  offences  charged 
by  the  two  indictments  are  evidently  not  the  same,  the  de- 
fendant has  never  before  been  put  in  jeopardy  for  the  offence 
now  charged  against  him,  and  therefore  cannot  set  up  an 
acquittal  for  a  former  and  distinct  offence  in  bar  of  an  mdict- 
ment  for  a  subsequent  one. 

HoLROYD,  J. — I  think  that  in  an  indictment  like  the 
present,  the  conclusion,  contri  pacem,  is  necessary;  but  it 
is  quite  clear,  that  on  the  trial  of  the  first  indictment  the 
prosecutor's  evidence  must  have  been  confined  to  offences 
committed  in  the  reign  of  George  the  Third;  therefore  the 
two  mdictmenis  charge  two  distinct  offences,  and  an  acquit* 
tal  under  one  is  no  defence  to  the  other  (a). 
{•)LUtUUe,Jim 


The  Kiiro 

9. 


CASES  IN  THE  KING  S  BENCH, 

Some  doubt  having  subsequently  been  raised  whether  the 
Court  should  pronounce  final  judgment  for  the  crown,  or 
only  judgment  of  respondeas  ouster,  the  case  was  directed 
Taylor,      (q  be  argued  again  upon  that  point;  accordingly,  on  a  former 
day  in  this  term,  the  case  again  came  on  for  argument. 

Chitiy,  for  the  crown.  The  Court  must  enter  final  judg- 
ment against  the  defendant.  All  the  authorities  concur 
in  shewing  that  a  plea  of  autrefois  acquit  is  a  plea  in  bar, 
and  not  a  plea  in  abatement  (a).  Had  this  been  a  plea  in 
abatement,  the  defendant  might  have  been  entiUed  to  judg- 
ment of  respondeas  ouster,  though  it  has  been  decided  that 
in  cases  of  misdemeanor,  where  issue  is  taken  upon  a  plea 
in  abatement,  and  is  found  against  the  defendant,  the  judg- 
ment is  final ;  Eichorn  v.  Le  Maitre  (&),  and  Rex  v.  Gilh 
son  (c).  If  judgment  be  given  against  a  defendant  on 
demurrer  to  a  plea  in  abatement  in  cases  of  misdemeanor, 
the  judgment  is  respondeas  ouster,  and  not  final ;  but  the 
Judgment  on  a  demurrer  to  a  plea  in  bar,  is  final ;  Bowen 
v.  Shapcott  (d).  Had  the  plea  been  autrefois  convict,  or  a 
pardon,  it  is  quite  clear  that  the  defendant  would  not  have 
been  entitled  to  answer  over ;  for  though  in  cases  of  felony, 
if  such  pleas  are  found  against  him,  a  defendant  may  have 
judgment  of  respondeas  ouster,  in  cases  of  misdemeanor 
the  judgment  is  final,  and  the  Court  may  proceed  to  pass 
sentence  as  upon  a  conviction  (e).  But  that  distinction  is 
taken  only  in  favorem  vitae  (/),  and  does  not  apply  to  cases 
of  misdemeanor ;  for  there  the  rule  is  the  same  as  it  is  in 
civil  cases ;  Segina  v.  Qoddard  (g). 

Brodrick,  for  the  defendant.  This  question  is  res  integra, 
and  as -it 'is  of  vital  importance  to  the  public,  demands  the 
most  careful  coiisideratioa  of  the  Court.     No  case  has  been 

(a)  S  Hale^  P.C.  241;  Hawk.  P.O.  b.  9.  c.  35;  Com.  Dig.  Indict- 
meat,  L. ;  4  Bl.  Com.  3^5, 6;  S  Bum,  IndictmeDt,  XL;  4  Rep.  45. 

(b)  3  Wils.  367.  (c)  8  East,  107.  (<0  1  East,  541. 
(e)  3  Hale*s  P.  C.  256.      (/)  2  Hale's  P.  C.  239,  247. 

(g)  2  Ld.  Rd.  923:  See  1  Cfaitty's  C.  L.  451, 0Sp  470,  and  the  att-' 
thorides  there  collected  on  this  subject. 
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cited,  nor  can  any  be  found,  which  furnishes  an  authority  for 
saying,  that  the  present  defendant  must  be  concluded  by  the 
judgment  ^ven  against  him  on  the  demurrer  to  his  plea. 
The  books  certainly  contain  dicta  bearing  upon  the  subject, 
but  there  has  never  yet  been  an  express  decision  on  the  point. 
In  cases  of  felony  it  is  admitted  that  the  defendant  may 
plead  over  after  an  issue  on  a  plea  in  abatement  has  been 
found  against  him;  and  it  has  been  repeatedly  decided  that 
he  is  entitled  to  the  same  privilege  after  judgment  has  been 
given  against  him  on  a  plea  of  autrefois  acquit.  Rex  v.  Fan- 
dercomb  and  Abbott  {a)  and  Rex  v.  Coogan(b),  It  is  said, 
and. truly,  that  this  is  done  in  favorem  vitas;  but  how  are 
those  words  to  be  construed?  Not  as  confining  the  rule  to 
cases  of  actual  life  and.  death,  because  the  privilege  has 
always  been  extended  to  all  felonies,  clergyable  as  well  as 
capital;  but  as  applying  it  to  all  cases  where  the  punishment 
consequent  on  conviction  is  severe.  Now  there  are  many 
misdemeanors  which  are  much  more  severely*  punished  than 
some  clergyable  felonies,  and  the  present  may  fairly  be  con- 
sidered as  among  the  number;  the  sense  and  justice,  there- 
fore, is  that  the  rule  of  practice  in  misdemeanors  should 
follow  that  in  felonies,  instead  of  being  assimilated  to  that 
in  civil  cases,  where  the  defendant  has  originally  the  privi- 
lege of  puttbg  as  many  pleas  on  the  record  as  he  chuses. 
The  cases  already  cited  of  Eichom  v.  Le  Maitre(c)  and 
^wen  V.  Shapcott{d)  are  authorities  to  shew  that  when  the 
plaintiff  has  judgment  on  a  demurrer  to  a  plea  in  abatementi 
the  defendant  is  at  liberty  to  plead  over,  and  for  this  con- 
clusive reason,  that  ^'  every  man  shall  not  be  presumed  to 
know  the  matter  of  law,  which  he  leaves  to  the  judgment  of 
the  Court."  But  that  reasoning  applies  equally  to  pleas  in 
bar,  and  applies  also  peculiarly  to  the  present  case.  So 
there  are  cases  of  pleas  to  the  jurisdiction,  which  cannot 
strictly  be  called  pleas  in  abatement,  because  they  go  m  bar 
of  the  whole  proceeding,  where  the  judgment  on  demurrer  is 

(a)  2  Leacb,  708.  9  East's  P.  C.  519.  (6)  1  Leach,  448. 

(c)  2  Wils.  367.  (i)  1  East,  548. 
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only  jtidgmeat  of  respoodeas  ooster.    In  Rex  v.  Johnson  (a) 
ike  defendant  had  judgment  of  respondeat  ouster  after  a 
plea  to  the  jurisdiction  of  all  the  Courts  in  England  over- 
ruled on  demurrer;  and  that  was  in  substance  and  effect  a 
plea  in  bar;  and  in  Rex  v.  The  Earl  of  Devon  {b)  the  same 
rule  seems  to  have  been  acted  on.    It  is  said  that  this  plea 
resembles  those  of  autrefois  convict  and  pardon^  and  that  aa 
the  judgment  on  demurrer  to  those  pleas  is  final,  it  must  be 
final  here  also.     But  there  is.  a  plain  and  important  distinc- 
tion; for  by  pleading  a  convictioii  or  a  pardon  the  party 
necessarily  confesses  his  guilt,  and  dierefore  if  he  faib  to 
establish  a  legal  bar  to  the  indictmcnti  the  judgment  muat 
of  course  be  final,  because  there  is  then  no  issue  of  fact  to 
try*    A  plea  of  acquittal,  on  the  contrary,  includes  a  denial 
of  the  party's  guilt;  and  if  by  a  technical  error  in  pleading, 
which  the  defendant  cannot  be  supposed  to  know  of  or  to 
be  able  to  prevent,  he  has  lost  his  defence  in  law,  it  seems 
bat  just  that  he  should  resort  to  his  defence  itf  fact,  and  that 
he  ahould  at  least  have  the  chance  of  a  trial,  before  he 
receives  sentence  and  punishment.    LiOrd  Holi,  it  must  be 
admitted^  declared  in  Regina  v.  Goddard{e\  ''a  man  can- 
not plead  over  in  any  case  but  treason,  or  felony,  and  not 
in  caae  of  a  misdemeanor ;''  that  was,  however,  an  extra* 
judicial  dictum,  for  there  was  no  question  of  pleading  over 
then  before  the  Court;  and  it  was  undoubtedly  incorrect  in 
some  degree,  because,  even  in  cases  of  misdemeanor,  it  is 
quite  plain  that  a  man  may  plead  over,  after  judgment  on 
demnrFer  to  a  plea  in  abatement.    Unless,  therefore,  a  man 
is  to  be  presumed  guilty,  and  punished  as  guilty,  because  bis^ 
legal  defence  is  destroyed  by  a  technical  error,  although  his 
plea,  which  the  demurrer  admits  to  be  true  in  fact,  contains 
no  admission  of  his  guilt,  but  unequivocally  denies  it;  the 
judgment  in  this  case  cannot  be  final,  and  the  defendant  is 
now  entided  to  plead  de  novo. 

(a)  6  East,  583. 

(6)  11 8t.Tr.  1354.  Tremayne's  P.  C.  18fi|.  8  EasfyllO.  note,  S.  C. 

(«)  S  Ld.  Bd.  980.  x 
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The  Court  took  time  to  consider  of  their  judgmenti  which 
was  this  day  delivered  by 

Abbqtt,  C.  J<— This  case  originally  came  before  the 
Court  o|i  a  demurrer  to  a  pl^a  of  autrefois  acquit,  and  after 
aigument  the  Court  held  the  plea  to  be  bad.  It  has  again 
cope  before  the  Court  in  the  present  term,  in  order  to  ita 
being  decided  Mfhat  judgment  ought  tp  be  given,  whether 
judgment  that  the  defendant  do  answer  over,  or  final  judg- 
ment, 'ipie  indictment  is  for  a  misdemeanor  in  keeping  a. 
common  gaming  house,  and  the  demurrer  concludes  with  a 
prayer  that  the  defendant  do  answer  over  to  the  indictment. 
The  Coiirt,  however,  is  not  bound  by  the  prayer  with  which 
any  part  of  the  pleadings  in  bar  may  concludp,  but  is  tp  give 
such  judgment  on  the  plea  in  bar  as  by  law  ought  to  be 
given.  This  was  settled  after  argument  and  delibers^tioo  in 
the  case  of  Le  Bret  v.  Papillon  (a),  and  confirm^  afterwards 
by  the  case  of  Rex  v.  Shakespeare  (J>).  If  the  demurrer  in 
the  present  case  had  concluded  with  a  prs^er  of  judgment 
that  the  defendant  be  convicted,  still  the  Court  would  only 
have  given  a  judgment  to  answer  oyer,  if  that  had  been  by 
law  the  proper  judgment.  We  are,  therefore,  to  consider 
the  question  as  a  matter  of  law,  entirely  indep^iident  of  the 
particular  prayer  that  has  been  put  upon  the  record.  The. 
plea  is  a  plea,  not  in  abatement,  but  in  bar.  The  distinctiqo. 
between  those  pleas  in  civil  actions  is  well  k^own.  If  a  ,plea. 
in  abatemept  is  held  bad  on  demiMrrer,  the  judgment  is  that 
the  defendant  do  answer  over;  but  if  ^  plea  in  bar  is  held  bad, 
on  demurrer,  the  judgment  is  general  against  the  defendant: 
for  the  general  rule,  in  civil  actions  at  leasts  is,  tha^t  a  de-< 
fendaut  is  not  to  plead  a  second  plea  m  bar^  after  the. first 
has  been  determined  against  him*  If  he  mi^ght  do  this,,  be 
might  also  plead  a  third,  a  fourth,  and  so  on,  and  there 
would  never  be  an  eqd  to  th^  proceedings.  It  is  to  be  s^eo 
whether  this  rule  applies  also  to.  an  indictment  for  a  misde* 
meanor.    Another  rule  in  civil  actions  ia^  that  if  iiisiie  is 

(0)  4  Eut,  503.  (6)  10  East,  aS. 
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joined  on  a  plea  in  abatement,  and  a  verdict  is  found  against 
the  defendant,  the  jury  who  4nd  the  verdict  assess  the  da- 
mages also,  and  the  judgment  recovered  agamst  the  de- 
fendant is  finals  no  further  plea  being  allowed.  The  same 
rule  applies  to  a  plea  in  abatement  to  an  indictment  for  a 
misdemeanor,  if  issue  is  joined  thereon  and  found  against 
the  defendant.  This  was  decided  by  the  Court  in  the  case 
of  Rex  V.  Gibson  (a).  In  this  respect,  therefore,  the  analogy 
betwc^en  civil  actions  and  indictments  for  misdemeanors  is. 
established  by  express  decisions :  but  in  felonies  the  rule  is 
otherwise.  *^  If  a  man  plead  any  plea  to  an  indictment  or 
appeal  of  felony,  that  does  not  confess  the  felony,  he  shall 
yet  plead  over  to  the. felony,  in  favorem  vita;  and  that 
pleading  over  to. the  felony  is  neither  a  waiver  of  his  special 
plea,  nor  makes  his  pka  insufficient  for  doubleness.  And, 
tfierefore,  if  he  pleads  any  matter  of  fact  to  the  writ  or 
iifdictment,  or  pleads  autrefois  convict  or  autrefois  acquit, 
be  shall  plead  over  to  the  felony;  and  although  he  doth- it 
not  upon  his  plea,  but  his  plea  be  found  or  tried  against 
him,  yet  he  shall  not  be  thereby  convict  without  pleading  to 
the  felony,  and  trial  thereupon."  This  is  the  first  paragraph 
in  the  d3rd  chapter  of  the  second  book  of  Lord  HaleU  Pleas 
of  the  Crown. .  The  same  learned  author  afterwards  pro- 
ceeds to  speak  of  this  subject  in  several  passages,  which  I 
shall  mention,  as  I  think  them  material  to  our  decision  of 
this  case.  He  says,  that  if  he  plead  a  plea  that  confesses 
the  fact,  as  a  release  in  an  appeal,  t»  his  opitiion  he  may,  if 
he  please,  plead  over  to  the  felony,  not  guilty;  and,  accord- 
mgly,  he  says  it  was  held  by  Markham,  in  7  Edward  4. 
15.  a,  though  he  refers  to  two  later  authorities  to  the  con- 
trary. He  proceeds,  if  a  man  pleads  the  King's  pardon,  he 
shall  not  need  to  plead  over  to  the  felony,  because  it  suits 
not  with  his  plea;  and  yet,  if  the  pardon  upon  a  demurrer, 
or  upon  advisement  of  the  Court,  be  adjudged  insufficient, 
the  party  shall  not  thereupon  be  convict,  but  shall  be  put 
to  plead  to  the  felony,  and  be  tried  for  it;  the  pleadbg  of 

(a)  8  £ist,  107. 


The  King 
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the  pardoo  is  a  kind  of  cODfession  of  the  fact;  but  yet,  in 
fovarem  viiat  the  party  shall  be  put  to  answer  the  felony. 
The  reason  of  the  rule  in  these  cases  is  expressly  mentioned 
by  that  learned  author,  and  repeated  by  all  other  writers  on      Tatlok- 
die  subject:  it  is  in  favour  of  life.    And  these  passages  also 
shew  that  there  is  not  any  distinction  subsisting  between         » 
pleas  in  cases  of  felony  which  contain  an  admission  of  guilty 
and  those  which  import  a  denial  of  it;  but  the  rule  is  the 
same  in  both  cases,  because  the  reason  extends  to  both  alike. 
It  is  welt  known  that  there  is  no  felony  at  common  law, 
except  petty  larceny,  upon  which  judgment  of  death  may 
not  be  given;  nor  any  misdemeanor  upon  which  such  judg- 
ment can  be  given :  and,  therefore,  the  reason  of  the  rule 
will  not  apply  to  the  case  of  a  misdemeanor.     If  the  reason 
does  not  apply,  the  rule  ought  not  to  be  extended  to  mis- 
demeanors.    Accordingly,  in  the  second  volume  of  Lord 
Raymond^ s  Reports,  page  921,  Lord  Chief  Justice  HoU 
plainly  declared  his  opinion  to  be,  that  a  man  could  not 
plead  over  in  any  case  except  treason  or  felony,  and  not  in 
case  of  a  misdemeanor.     It  is  true  that  this  point  was  not 
then   in  judgment  before  the  Court,  but  nevertheless  the 
opinion  of  so  great  a  judge  is  entitled  to  very  great  respect. 
The  only  case  which  is  supposed  to  be  a  decision  in  favour 
of  the  present,  is  that  of  the  Earl  of  Devonshire,  which  is 
to  be  found  in  the  1 1  HowelTs  State  Trials,  1353.    I  should 
be  sorry  to  be  thought  to  consider  that  case  as  an  authority 
for  any  thing;  but  upon  examination  it  will  not  be  found 
applicable  to  the  present  question.     The  plea  of  the  earl  was 
not  properly  a  plea  in  bar,  for  he  pleaded  that  no  peer  of 
Parliament  could  be  called  upon  to  answer  before  any  Court 
inferior  to  the  Court  of  Parliament,  for  any  misdemeanor 
during  the  sitting  of  Parliament,  or  the  usual  time  before  or    - 
after  a  prorogation ;  that  the  information  was  filed  during 
the  time  of  privilege;  and  he  concluded  by  praying  judg- 
ment whether  the  Court  would  or  ought  to  take  cognizance 
of  the  plea  aforesaid,  that  is  of  the  information,  during  the 
usual  time  of  privilege.     Upon  this  very  special  plea,  which. 

VOL.  V.  F  F 
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was  in  the  nature  of  a  temporary  plea  to  the  jurisdiction^ 
supposing  the  privilege  to  be  disallowed,  the  proper,  or  at 
least  the  most  lenient  judgment  would  be,  that  the  earl 
should  answer  to  the  information.  That  was  the  judgment 
in  fact  given.  But  that  case  cannot  be  considered  as  an 
authority  upon  the  point  now  in  question,  and  as  the  reason 
of  the  rule  in  cases  of  felony  does  not  apply  to  cases  of 
misdemeanor,  and  as  it  has  been  decided  that  the  rule  in 
civil  actions  does  apply  to  cases  of  misdemeanor,  where 
issue  is  Joined  on  a  plea  in  abatement;  we  are  all  of  opinion 
that  the  rule  in  civil  actions,  and  not  the  rule  in  cases  of 
felony,  applies  to  the  present  case,  and,  consequently,  that 
the  judgment  against  this  defendant  should  be  final,  and  not 
that  he  should  answer  over. 

Judgment  for  the  Crown^ 

The  defendant  was  afterwards  brought  up  for  jndgmenti 
and  received  sentence. 


Monday,  rw^         -rr  rr* 

N(yvember  29.  Tlie  KiNG  V.  TuCKER. 

The  3  Geo.  4.  JSaRNARD,  on  a  former  day  in  this  Term,  obtained  a 
c.  3d.  s.  2.  gives  .  . 

a  summary       rule  calling  upon  the  defendant  to  shew  cause  why  a  writ 

remedy,  to  the  ^f  mandamus,  issued  in  Easter  Terni  last,  directed  to  the 

extent  of  so/.  .  '  '        ^ 

agaiDst  the       Justices  of  the  county  of  Somerset,  commanding  them  to 

injuries  done  ^^^^  ^°  appeal  against  the  decision  of  the  Special  Petty  Ses- 
to  property  by  sions  fOr  the  hundred  of  Winterstoke,  upon  an  application 
riotcas  assem-         i     ».     m     »       ^  •       •      i  i       « 

bites, on  appli-  ^^^^  by  lucker  for  a  compensation  m  damages  under  the 

cation  to  the     3  Geo.  4.  c.  33.   should  not  be   quashed,  quia  improvidi 

in  the  manner  therein  prescrihed;  and  by  s.  7.  an  appeal  lies  to  the  Quarter  Sessiooft 
vrhen  persons  are  aggrieved  by  any  thing  done  in  pursuance  of  the  act.  Where  the 
Petty  Sessions,  under  a  mistake  of  the  taw,  and  not  upon  the  merits  of  the  case,  disokissed 
an  application  under  this  statute : — Held,  that  the  Quarter  Sessions  might  entertain 
an  appeal  against  their  determination.  Service  of  a  rule  nisi  for  a  mandamus  to  the 
Sessions  to  hear  an  appeal  against  the  determination  of  the  Petty  Sessions,  need  not  bo 
upon  the  clerk  of  the  peace ;  it  is  sufficient  if  it  be  served  on  the  Justices  whose  decision 
is  complained  against. 
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emaimvit.  The  case  disclosed  on  affidavits  was  this  : — Oh 
the  4lJi  November,  1823,  two  ricks  of  com,  the  property  of 
Mr.  Tucker,  were  wilfully  consumed  by  fire  in  the  hundred 
of  Winterstoke,  by  some  person  or  persons  unknown.  The 
value  of  the  ricks  was  estimated  at  30/.,  and  in  consequence 
of  this  injury  he  proceeded  under  the  statute  3  Geo.  4. 
c.  33.  (a),  an  act  entitled  **  An  Act  for'attering  and  amending 
several  acts  passed  in  the  fitst  and  ninth  years  of  the  reign 
of  King  George  the  First,  and  in  the  forty-first,  fifty-second, 
fifty-sixth,  and  fifty- seventh  years  of  the  reign  of  his  late 
Majesty,  King  George  the  Third,  so  far  as  the  same  relate 
to  the  recovery  of  damages  committed  by  riotous  and  tumul- 
tnons  assemblies  and  unlawful  and  malicious  offenders;" 
and  gave  the  notice  to  the  high  constable  thereby  required; 
and,  in  pursuance  of  such  notice,  on  the  Qth  December  fol- 
lowing, a  Special  Petty  Session  was  holden  by  three  justices 
acting  for  the  hundred  of  Winterstoke,  to  hear  and  deter- 

(a)  By  sect.  2.  of  which  it  is  enacted,  "  That  where  the  loss,  injury  or 
damage,  claimed  or  alleged  to  have  been  sustained,  shall  not  exceed  in 
amount  the  sum  of  30/.,  it  shall  and  may  be  lawful  for  the  party  or  par- 
tie9  danmiiied  or  injured,  and  he,  she,  and  they,  arc  hereby  directed, 
within  one  calendar  month  next  after  such  datnage  or  injury  shall  have 
been  sustained,  to  give  notice  in  writing  to  the  high  constable  of  the 
hundred,  &c.  in  which  such  loss,  injury,  or  damage,  shall  have  been 
suffered  or  sustained,  of  such  riotous  or  tumultuous  assembly  having 
taken  place,  and  the  nature  and  ampunt  of  the  loss,  injury,  or  damage 
sustained,  and  of  his,  her,  and  their  intention  of  calling  upon  the  inha- 
bitants of  such  hundred.  Sec.  to  make  good  such  loss,  ii^uij,  or  damage; 
and  the  said  high  constable  is  forthwith  to  give  notice  in  writing  thereof 
to  the  magistrates  residing  in  or  acting  for  such  hundred,  &c.,  who  shall 
thereupon  appoint  a  Special  Petty  Session,  to  be  holden  within  thirty 
days  next  after  the  receipt  of  such  notice,  of  all  the  magistrates  residing 
in  or  acdng  for  such  hundred,  Sec.  to  hear  and  determine  of  any  com- 
pfeuDt  which  may  be  then  and  there  brought  before  them  for  or  on 
aoooont  of  any  soch  damage  or  injury  hacving  been  sustained  by  or 
through  the  means  aforesaid ;  and  the  party  or  parties  so  damnified  and 
injured,  is,  and  are,  hereby  directed  to. give  notice,  or  cause  a  notice  in 
writing  to  be  placed  on  the  church  or  chaipel  doors,  or  most  conspicuous 
place,  of  the  parish,  township,  or  place,  in  which  such  loss,  injury,  or 
damage,  shsill  have  been  sustained,  on  two  successive  Sunday$  next 
preceding  the  day  of  holding  such  Petty  Session,  of  the  intent  and  pur« 
poae  for  which  such  Special  Petty  Session  is  to  be  held.'' 

F  F  2 
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The  King. 
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mine  his  complaint.  After  hearing  the  circumstances  under 
which  the  fire  took  place,  the  justices,  conceiving  that  it  was 
necessary  to  prove  that  the  persons  who  committed  the 
TucKBR«  injury  were  engaged  in  a  riot  or  tumultuous  assembly,  or 
that  they  were  armed  with  swords,  fire-arms,  or  other  offen- 
sive weapons,  or  had  their  faces  blacked,  or  were  otherwise 
disguised,  and  no  such  proof  being  given,  dismissed  the 
complaint.  Whereupon  Mr.  Tucker,  in  pursuance  of  the 
7th  section  (a)  of  the  statute,  entered  an  appeal  at  the 
Epiphany  General  Quarter  Sessions  holden  for  the  county 
on  the  12th  January  following.  When  the  appeal  came 
on  to  be  heard,  the  Justices  refund  to  entertain  i\,  on  the 
ground  that  nothing  had  been  done  by  the  Petty  Sessions,  in 
pursuance  of  the  act,  against  which  an  appeal  would  lie,  so 
as  to  give  the  Quarter  Sessions  jurisdiction,  and  therefore 
the  appeal  was  dismissed.  In  Easter  Term  Mr.  Tucker 
obtained  a  rule  calling  upon  the  Somersetshire  Justices  to 
shew  cause  why  a  mandamus  should  not  issue  commanding 
them  to  hear  the  appeal,  upon  notice  of  that  rule  to  be 
given  to  the  said  Justices  or  some  of  them.  On  the  last 
day  of  Easter  Term  the  rule  was  made  absolute,  on  an  affi- 
davit of  service  upon  those  Justices  alone  who  had  originally 
heard  the  complaint  at  the  Special  Petty  Sessions,  and  upon 
the  high  constable  of  the  hundred,  and  no  cause  being  shewn, 
a  mandamus  was  ordered  to  go,  and  the  writ  was  served  upon 
the  same  Justices  only.  When  the  appeal  ^as  presented 
for  hearing  at  the  Midsummer  Quarts  Sessions,  the  Justices 
then  assembled  refused  to  hear  it,  on  an  objection  taken  by 
the  respondents'  counsel  that  the  rule  nisi  for  the  mandamus 
had  been  improperly  served,  not  having  been  served  upon 
more  of  the  county  Justices.  Now,  on  shewing  cause 
against  the  rule  for  quashing  the  writ  of  mandamus  on  the 

(a)  By  which  it  is  enacted,  '<  That  if  any  person  or  persons  in 
England  shall  think  himself,  herself,  or  themselves,  aggrieved  by  any 
thing  done  in  pursuance  of  this  act,  such  person  or  persons  may  appeal 
to- the  Justices  of  the  Peace  at  their  next  General  Quarter  Sessions  of 
the  Peace  to  be  holden  for  such  county.*' 
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ground  that  it  had  been  improvidently  issued,  two  questions 

were  raised :  first,  whether  the  General  Quarter  Sessions  had  •    ^.    „ 
.     .   ,.    .  .  ,       ^       1         r-.  The  Kino 

jurisdiction  to  entertain  an  appeal  under  the  3  Geo.  4.  c.  33.  «.   * 

where  the  Petty  Sessions  had  done  nothing  in  pursuance      Tucker. 
of  that  act ;  and,  second,  whether  the  rule  nisi  for  the  man- 
damus had  been  properly  served. 

C.  F.  Williams  shewed  cause.  It  is  clear  that  the  Jus- 
tices at  the  Special  Petty  Session,  having  mistaken  their 
jurisdiction,  their  refusal  to  hear  the  complaint  must  be 
considered  such  a  grievance  to  the  party  complaining  of  an 
injury  for  which  the  statute  provided  relief,  as  would  give  the 
Quarter  Sessions  jurisdiction  to  hear  an  appeal  as  for  a  thing 
done  in  pursuance  of  the  act.  If  the  Court  shall  not  put  this 
construction  upon  the  statute,  the  party  must  be  deprived  df 
all  remedy,  because  his  complaint  will  be  out  of  time. 
The  statute  contains  very  peculiar  provisions.  It  requires 
that  the  party  damnified  shall  give  his  notice  within  one 
calendar  month  next  after  the  injury  has  been  sustained, 
and  the  Petty  Sessions  are  to  be  holden  within  thirty  days 
next  after  the  receipt  of  such  notice,  to  hear  and  determine 
the  complaint.  Unless,  therefore,  the  Quarter  Sessions  are 
bound  to  hear  the  appeal  against  the  refusal  of  the  Petty 
Sessions  to  entertain  the  complaint,  the  party  will  be  de- 
prived of  all  remedy.  On  this  ground  the  mandamus 
properly  issued.  It  may  be  true,  as  was  said  at  Sessions,* 
that  the  Justices  had  no  original  jurisdiction,  but  still  they 
are  empowered  to  remedy  the  .grievance  sustained  in  con- 
sequence of  the  mistake  of  the  Petty  Sessions.  Then  the 
only  question  is,  iivhether  the  rule  nisi  for  the  mandamus  was 
duly  served.  The  rule  nisi  required  that  notice  thereof 
should  be  given  to  the  county  Justices  or  some  of  them. 
Now  that  condition  was  fully  complied  with  by  serving  it 
on  the  Justices  composing  the  Petty  Sessions,  they  being 
county  Justices,  and  in  fact  the  parties  of  whose  proceed- 
ings complaint  was  made.  It  'was  also  served  on  the  high 
constable,  who  represented  the  hundred,  and,  therefore,  due 
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notice  was  given  to  every  necessary  party  interested  in  shew- 
ing cause,  if  any  could  be  shewn.  It  would  he  junrea^son- 
able  to  expect  a  service  of  noUce  upon  all  the  Justices  of  the 
county,  and  the  service  in  this  instance  was  in  confonnity 
with  the  usual  practice  in  the  Crown  Office. 

Jeremy^  on  the  same  side,  was  stopped  by  the  Court. 

Barnard,  in  support  of  the  rule.  The  Quarter  Sessions 
have  no  jurisdiction  to  hear  an  appeal  under  this  act,  unless 
the  party  has  been  aggrieved  by  something  done  in  pursfi- 
ance  of  the  act.  Now  it  would  be  an  anomaly  to  say  that 
the  Petty  Sessions  have  done  any  thing  in  pursuance  of  the 
act,  when  in  fact  they  have  refused  to  do  any  thing  what- 
ever. It  is  true  that  they  heard  the  complaint,  but  being  of 
opinion  that  the  party  had  not  brought  his  case  within  the 
remedy  of  the  statute,  they  refused  to  make  any  order  upon 
tlie  subject,  and  dismissed  the  complaint.  There  was,  there- 
fore, nothing  done  in  pursuance  of  the  act  which  could  give 
the  Quarter  Sessions  jurisdiction  to  hear  an  appeal.  It 
cannot  be  said  that  the  dismissal  of  the  complaint  was  an 
act  done  within  the  intent  and  meaning  of  the  atatutfe,  for  it 
would  be  a  contradiction  in  terms  to  say,  that  they  were 
acting  in  pursuance  of  the  statute,  when  they  refused  to  do 
any  thing  whatever  under  it.  The  application  to  the  Quarter 
Sessions  to  hear  what  is  called  an  appeal,  was  more  in  the 
nature  of  an  appUcation  to  exercise  an  original  jurisdiction, 
than  to  set  right  any  thing  which  had  been  improperly  done 
by  the  Petty  Sessions  in  piirsu^ce  of  the  statute.  It  is  clear 
that  the  Quarter  Sessions  had  no  more  a  r^ht  to  exercise  m^ 
original  jurisdiction  in  this  case  than  they  had  to  make  a 
poor-rate,  an  order  of  removal  under  the  poor  laws,  ox  ^n 
priginal  order  of  filiation  in  a  m^tte^  of  bast^dy.  Their« 
is  only  an  appellate  jurisdiction,  to  hear  a  complaint  s^g^s^ 
something  erroneously  done  by  the  Justices  below.  Here 
there  was  nothing  to  appeal  against^  and  it  might  i^s  w^ll  be 
said  that  they  could  entertain  an  appeal  against  the  refq^al 
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<if  Justices  to  impose  a  penalty,  under  a  peual  statute,  at 
the  suit  of  an  informer.  The  question  is^  whether  any  act 
has  been  done  in  pursuance  of  the  statute ;  for  if  nothing  has  v, 

.been  done,  then  the  Sessions  have  no  appellate  jurisdiction.  ^^^>^^R* 
But,  independently  of  this  objection,  the  rule  nisi  for  a 
mandamus  having  been  improperly  served,  it  ought  not  to 
•liave  been  made  absolute,  and  therefore  must  be  quashed  on 
that  ground.  [Abbott,  C.  J.  Upon  whom  do  you  say  it  ought 
to  be  served  ?]  Upon  the  clerk  of  the  peace,  certainly. 
[Abbott,  C.  J.  That  had  occurred  to  me  to  be  requisite,  but 
I  find  from  the  officers  of  the  crown  side  that  the  practice  is 
otherwise* — Bayhy,  J.  According  to  the  terms  of  the  rule 
the  notice  is  to  be  given  to  the  Justices  or  some  of  them. 
Now  here  the  service  is  upon  the  Justices  who  originally  sat 
in  Petty  Sessions.]  But  that  is  a  service  upon  parties  who 
are  utterly  incompetent  to  act,  because  thejr  are  the  per- 
sons against  whose  proceedings  the  mandamus  is  directed. 
[Abbott,  C.J.  I  understand,  from  the  officers  on  the  crown 
side,  that  it  is  the  common  and  constant  course  of  practice 
to  serve  the  rule  nisi  upon  the  particular  magistrates  whose 
act  is  complained  of,  and  that  it  is  not  the  practice  to  serve 
the  rule  on  the  clerk  of  the  peace.^ — Bayley,i.  Service  upon 
the  magistrates  who  were  asembled  at  the  Petty  Sessions, 
was,  I  think,  quite  sufficient. — Abbott,  C.  J.  Besides,  here 
the  high  constable  is  served,  and  he  represents  the  interest 
of  the  hundred.] 

Abbott,  C.  J. — I  think  we  ought  not  to  quash  this  writ. 
If  it  appears  that  the  rule  nisi  for  a  mandamus  has  been 
served  according  to  the  usual  course  and  practice  of  the 
Court,  the  Justices  cannot  complain  that  the  writ  has  issued 
improperly.  We  are  informed,  by  the  officers  on  the  crown 
side,  that  the  service  of  the  rule  in  this  case  has  been 
according  to  the  constant  course  in  similar  cases.  At  the 
same  time,  however,  if  it  could  be  shewn  that  the  writ  had 
issued  improperly,  and  commanded  the  Justices  at  Sessions 
to  do  something  which  by  law  they  had  no  power  to  do,  it 
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vfovid  be  tbe  duty  oC  the  Court  to  quash  it  on  the  ground 
that  it  had  been  improvidently  issued.  Now  it  is  very  true, 
th^t  in  many  cases  if  a  Justice  refuses  to  do  a  certain  act,  his 
refusal  cannot  be  the  ground  of  an  appeal -to  the  Sessions. 
For  instance,  if  an  application  is  made  to  Justices  to  make 
an  order  of  filiation  in  a  mat^ter  of  bastardy,  and  they  refuse 
to  mi^ke  it,  their  refusal  cannot  be  made  the  ground  of  ap* 
peal.  So  with  respect  to  orders  of  removal  under  the  poor 
laws.  But  then  in  these  cases  a  fresh  application  may  be 
made  to  other  justices,  who  may  not  refuse  to  act. .  Again, 
if  there  be  a  proceeding  by  information  for  a  penalty  under 
a  statute,  and  the  Justices,  after  hearing  the  matter,  refuse  to 
convict  the  party,  that  would  be  equivalent  to  an  acquittal, 
and  it  is  perfectly  clear  that  no  appeal  will  He  to  the  Quarter 
Sessions  against  an  acquittal.  But  the  authority  given  to 
the  Justices  under  the  3  Geo.  4.  c.  33.  is  one  of  a  veiy 
peculiar  and  special  nature.  The  party  injured  is  within 
one  month  after  the  injury  has  been  sustained,  to  give  notice 
of  the  ipjnry  to  the  chief  constable  of  the  place,  that  he  in- 
tends to  call  upon  the  inhabitants  of  the  hundred  to  make 
good  the  loss.  After  the  chief  constable  has  received  such 
ntitice,  he  is,  on  his  part,  to  give  a  notice  to  the  magistrates 
residing  in,  or  acting  for  the  hundred,  who  shall  thereupon 
appoint  a  Special  Petty  Session,  to  be  holden  within  thirty 
days  next  after  the  receipt  of  such  last  mentioned  notice, 
of  all  the  magistrates  residing  in,  or  acting  for  the  hundred, 
to  hear  and  determine  the  complaint,  and  the  party  injured  is 
also  to  affix  a  notice  on  the  church  door  on  two  successive 
Sundays  next  preceding  the  day  of  holding  the  Petty  Session. 
^The  application,  therefore,  for  relief,  cannot  be  made  to 
this  or  that  justice,  at  the  pleasure  of  the  party,  but  must  be 
made  in  such  a  manner  as  that  all  the  justices  acting  for  the 
division  may  assemble  and  decide,  and  the  assemblage'  must 
be  within  thirty  days  afiter  the  high  constable  has  received 
notice.  If,  therefore,  the  Justices  in  Petty  Sessions  dismiss 
the  complaint,  the  party  cannot  renew  his  application  for 
relief  to  other  Justices,  nor  can  this  Court  order  a  manda- 
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mos  to  the  Special  Petty  Sessions.    The  question  then  is,        1824. 
whether,  if  the  Justices  at  the  Special  Petty  Sessions  decide     fv^v^ 
against  the  party  complaining,  not  upon  the  merits  of  the  «. 

case,  but  upon  some  opinion  >vhich  they  have  formed  of  the 
hw,  which  turns  out  to  be  erroneous,  such  determination  or 
dismissal  of  the  complaint  is  not  an  act  done  against  which 
there  may  be  an  appeal  under  the  7  th  section  of  the  statute. 
I  think  that  it  is  so ;  but  I  wish  it  to  be  understood  that 
our  decision  is  founded  on  the  special  and  peculiar  provi- 
sions of  this  act  of  parliament,  and  is  not  to  be  drawn  into 
a  precedent  in  other  cases  of  a  general,  and  hot  of  a  pecu- 
liar nature,  or  where  the  circumstances  are  not  similar,  nor 
the  law  analogous.  The  ground. of  our  decision  is,  that  this 
was  a  dismissal  of  the  complaint  in  consequence  of  a  mis- 
take of  the  law,  and  not  a  dismissal  upon  a  hearing  of  the 
merits. 

Bay  LEY,  J.  and  Hol'Royd,  J.  (a),  were  of  the  same 
opinion. 

It  then  became  a  question  whether  the  rule  should  be  dis- 
charged with  or  without  costs,  and  Barnard  having  informed 
the  Court  that  he  was  instructed  on  behalf  of  the  hundred — 

The  rule  was  discharged  with  costs,  and  a  peremptory 
mandamus  was  ordered  to  go. 

(a)  JUUledale,  J.  was  gone  to  chambers. 


Weatherby  v.  Goring.  Monday^ 

-mr  Nacember  90. 

rVlGHTMAN  had  obtained  a  rule  for  changing  the  venue  TbeConrt  will 

ia  this  case  from  London  to  Lancashire.    The  action  was  not  change  tba 

venue,  in  an 
m  covenant,  on  an  mdenture  of  apprenticeship.     The  de*  action  on  a 

fendant  had  not  pleaded.     The  affidavit  in  support  of  the  22|^*j£ye 

motion  merely  stated,  that  the  cause  of  action^  if  any,  arose  joined. 
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in  Lanc€iiihire,  and  that  all  the  \^'itii888e8  reaided  in  that 
cottuty. 

C\  Cresswellf  on  shewing  cause  against  the  rule,  con- 
tended, that  as  issue  was  not  joified,  and  not  even  plea 
pleaded  in  the  cause,  the  present  application  was  made  pre- 
maturely. At  all  events  the  defendant  could  not  apply  to 
change  the  venue  without  an  affidavit  stating  that  he  had  a 
good  defence  upon  the  merits;  because,  in  the  absence  of 
such  an  affidavit,  there  was  nothing  to  shew  th^at  he  had  any 
defence  at  all,  or  that  he  had  any  witnesses  to  examine. 


Abbott,  C.  J. — This  application  is  premature.  A  de- 
fendant is  not  entitled  to  change  the  venue  in  an  action  upon 
a  specialty,  unless  he  makes  it  appear  clearly  to  the  Court 
that  he  has  a  real  defence,  and  some  witnesses  to  examine 
in  support  of  it.  Until  issue  has  been  joined,  the  Court 
cannot  possibly  be  informed  upon  those  points ;  therefore, 
in  the  present  case  there  was  no  proper  ground  for  the 
motion,  and  the  rule  must  be  discharged. 

Rule  discharged. 


Mondayy 
November  '29, 


Neale  v.  Wyllie. 


assifinee  of  an  TEIIS  was  an  action  of  covenant  upon  an  indenture  of  lease. 

under  lease       The  declaration  stated  a  demise  by  indenture  in  1804,  of  cer- 

covenanT^o*     ^^*"  premises  by  the  plaintjff  to  one  Finch  for  eighteen  years, 

repair^sufiered  wanting  seven  days,  if  one  Elizabeth  Coppock  shodid  so  long 

to  go  out  of     liv^>  which  indenture  contained  a  covenant  to  repair,  and  leave 

rc|>aiT,  and  the  jj,g  premises  in  repair  at  the  expiration  of  the  term-     It 

original  lessor  ^  .  *^         ^  ^ 

brought  an       then  stated  that  Finch's  interest  had  become  vested  in  the 

the^rlSwil"^  defendant  by  assignment,  and  that  the  defendant  during  the 
lessee  for  the 

breach  of  a  similar  covenant  contaiped  m  Ins  lease: — Held,  that  the  damages  and  ootU 
of  rtiat  aociotY,  und  also,  the  costs  of  defending  it,  might  be  recovered  as  special  damages 
in  an  aclion  agninst  the  uMber-tenant  for  the  breach  of  bb  eov«nant  to  rq»ir. 
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terip  suffered  tbe  premUes  to  ke  Ojxt  oi  lapiiir,  and  bo  kft 
ibeip.fit.the  expiration  of  the  term  in  \S^2,  by  reason  whereof 
pl^ntiff,  afterwards  to  wit^  on  &c.  was  forced  and  oUiged 
to  pay  and  did  pay  to  the  aaid  Elizabeth  Cappock,  (by  whom 
tW  premises  had  been  demised  to  plaintiff  for  a  longer 
XfitfCkf  before  he  granted  the  lease  to  Finch,)  tbe  sum  of  10/. 
as  and  for  damages  for  the  bad  state  of  repair  of  the  pre- 
mises^ and  also  100/.  for  the  costs  of  an  action  bvoi^ht 
9gaiost  him  by  Elizabeth  Coppock  to  recover  those  damages, 
and  whereby  also  he  wss  put  to  the  further  expense  of  100/. 
in  defending  that  action.  The  defendimt  having  suffered 
judgment  by  defeult,  a  writ  of  taqniry  was  executed  by  the 
sheriff.  It  was  proved  in  evidence  that  at  tbe  time  the  de- 
fendant's term  expired  tbe  premises  were  left  out  of  repair. 
Evidence  was  also  giv^en  that  the  plaintiff  was  tenant  "of  the 
premises  under  a  lease  granted  to  him  in  1801,  in  which 
there  was  a  covenant  to  repair.  In  consequence  of  the  pre- 
mises having  been  left  out  of  repair  by  the  defeudant,  Mrs. 
Coppock  brought  an  action  against  the  plaintiff  upon  the 
covenant,  and  recovered  10/.  damages,  and  costs  to  the 
amount  of  57/.  The  plaintiff's  own  costs  in  defending  the 
action  amounted  to  46/.  In  this  action  the  plaintiff  sought 
to  recover  tbe  costs  so  incurred  as  special  damage;  the  jury, 
however,  assessed  the  damages  at  10/.  only,  the  sum  which 
bad  been  recovered  by  Mrs.  Coppock,  ttid  tbe  question  now 
was,  whether  the  jury  ought  not  to  have  included  in  their 
damages,  the  costs  of  the  action  brought  by  Mrs.  Coppock, 
and  tbe  plaintiff's  own  costs  in  defending  tbe  suit. 

HutehinsoTiy  for  the  defendant.  The  jury  have  properly 
assessed  the  damages  at  10/.  being  the  amount  of  the  sum 
recovered  in  the  original  action  for  die  breach  of  covenant. 
It  cannot  be  said  that  the  defendant  is  liable  to  pay  the  coats 
of  Mrs.  Coppock's  action  against  the  plaintiff.  Mrs.  Cop- 
pock was  the  original  lessor,  and  there  was  no  privity  be^ 
tween  her  and  the  preaeat  defendant.  She  could  not  have 
maintained  any  action  against  kim.    He  was  not  ^e  assignee 
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of  the  leiBLie,  but  merely  the  under  lessee  of  the  plaintiff,  by 
an  independent  indenture.  Had  the  defendant  entered  into 
a  covenant  to  indemnify  the  plaintiff  against  any  damages 
or  costs  which  he  might  sustain  in  any  action  against  him 
for  not  repairipg  the  premises,  the  case  might  be  different, 
but  here  there  is  no  such  covenant,  and  the  plaintiff  cannot 
ingraft  any  liability  upon  the  covenants  of  the  defendant's 
lease  which  was  not  stipulated  for.  Had  the  plaintiff  put 
the  premises  in  repair,  he  might  have  avoided  an  action  and 
the  expenses  .  consequent  thereupon,  but  having  subjected 
himself  to  an>ctiou,  he  has  no  right  to  call  upon  the  defend- 
ant to  indemnify  him.  the  costs  of  that- action.  The  case 
went  to  the  jury  upon  the  whole  of  the  evidence,  and  they 
gave  such  damages  as  they  thought  the  plaintiff  had  a  right 
to  recover.  Under  these  circumstances  their  finding  ought 
not  to  be  disturbed. 

Abraham^  Contri,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  the  jury  have 
assessed  the  damages  upon  erroneous  grounds,  and  that  a 
new  writ  of  inquiry  ought  to  be  executed.  The  defendant 
having  tak^  an  assignment  of  the  lease  granted  to  Finch, 
bound  himself  by  the  covenant  therein  contained  to  keep 
the  premises  in  repair  during  the  demised,  term,  and  to 
deliver  thepi  up  in  a  proper  state  of  repair  when  the  term 
expired.  In  tonsequence  of  the  premises  having  beeh  suf- 
fered to  go  out  of  repair,  the  plaintiff  became  .liable  to  an 
action  at  the  suit  of  the  original  lessor.  He  could  not  have 
avoided  that  action  by  entering  upon  the  premises  and 
causing  them  to  be  repaired  during  the  term  without  sub- 
jecting himself  to  an  action  of  trespass,  and,  therefore,  it  is 
no  answer  to  his  claim  of  special  damage  for  the  costs  of  the 
action. to  which  he  became  liable,  that  he  might  have  re-r 
paired  the  premises  himself.  I  think  the  costs  of  that  aiction 
are  recoverable  in  this,  as  special  damage  resulting  from  the 
defendant's  breach  of  covenant,  and  therefore  the  jury  ought 
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to  have  included  in  their  damages  the  sums  which  the  plain- 
tiff was  obliged  to  pay  in  consequence  of  that  action.  Un* 
less  the  plaintiff  cfin  recover  those  costs  in  this  action,  as 
well  as  the  damages,  he  will  be  without  remedy  for  an  injury 
induced  by  the  defendant's  breach  of  covenant 

Bayley,  J.  and  HolroyDi  J. (a)  concurred. 

Rule  absolute, 
(a)  LUtUdaUf  J.  w«s  gone  to  ehamberi. 


Pattbbson  d.  GitADRiDGE  and  others  r.  Eades.  Monday^ 

Ncfoember  20. 

This  was  an  ejectment  for  certain  leasehold  premises.  Certiorari  lies 
1       •        ^  TTT.     »     .  11  •       t      .       .  to  rtmove  ao 

situate  m  the  city  of  Winchester,  and  the  action  havmg  been^ejectment 

brought  in  the  Mayor*s  Court  of  that  city,  the  defendant  ^"  u^^"^ 

removed  the  record  into  this  Court  by  certiorari.     On  a  tionatthe 

former  day  a  rule  nisi  was  obtained  for  quashing  the  certio-  JjeVendant 

rariy  and  awarding  a  procedendo  on  an  affidavit  that  the  lease  an  affidavit 

on  which  the  ejectment  was  brought,  had  been  executed  on  have  a  fair  and 

the  premises  by  the  lessors  of  the  plaintiff,  and  that  the  jn>pafi>a}  trial 

•  ..«..         •    1  t  •  1  •      t     m*        t    ^  below,  al- 

plaintiff  intended  to  proceed  to  trial  m  the  Mayors  Court,  though  the 

as  soon  as  the  recorder,  a  gentleman  at  the  bar,  should  be  ["^*^-^"  ^^^^ 

was  fo 

was  eiecated 


'     ^  '     .  ine  eicctnient 

present  to  preside,  which  was  expected  to  be  before  the  was  founded 

•^  r      A  A     ■  was  eiecated 

next  Unt  Asswes.  .  ^„  ^he  premi- 

•ea  witnin  the 
Jerei^y  now  shewed  cause  on  affidavits,  which  stated  that  tion. 
the  defendant  had  reason  to  believe  that  he  should  not  have 
a  fair  and  impartial  trial  in  the  Court  -below,  inasmuch  as 
the  deputy  town  clerk  was  the  attorney  for  the  lessors  of 
the  plamtiff;  and  would,  by  virtue  of  bis  office,  have  to 
issue  the  jury  process.     He  contended  that  the  writ  of  cer-     ' 
tiorari  was  a  writ  of  right,  and  issuable  as  a  matter  of  course, 
but  more  especially  upon  a  suggestion  that  the  defendant 
was  not  likely  to  have  a  fair  and  impartial  trial. 


CASES  IN  THE  KING  S  BENCH, 

W.  E.  Taunton  coutrsl,  contended  that  inasmucli  as  it 
wa$  sworn,  and  not  denied,  that  the  lease  in  question  had 
been  executed,  and  seajed  on  the  premises,  the  action  must 
bie  tried  within  the  local  jurisdiction  in  which  the  premises 
were  situated*.  This  was  the  rule  laid  down  in  Rurmingtou 
on  Ejectment,  151,  152,  Sellon's  Practice  {a),  Allen  v.  Bur-^ 
ney(b),  and  Jones  v.  Davies{c). 

AiTBOTT,  C.  J. — I  think  we  ought  not  to  quash  the 
certiorari  in  this  case.-  The  defendant  is  entitled  to  the 
writ  of  certiorari  as  a  matter  of  course.  It  is  like  the  writ 
of  pone,  recordari  facias  loquelam,  which  may  be  issued  to 
remove  a  replevin  cause  either  by  the  plaintiff  or  the  defend- 
ant, at  the  pleasure  of  the  former,  or  by  the  latter  upon 
reasonable  cause;  and  there  seems  to  be  no  sensible  reason 
why  an  ejectment  should  not  be  removied  as  well  as  a 
replevin  by-  a  defendant,  upoo  reasonable  cause.  Here,  n 
reasonable  cause  is  suggested,  namefy,  the  defendant'^  b^tef^ 
for  the  reason  assigned,  diat  he  cannot  have  a  fair  and  im-^ 
partial  trial  ib  the  Court  below.  The  case  of  Jones  v.  Daviei 
i»  distingiiiditble  ftom  this,  tbitt  being  founded  on  th^ 
special  and  pecnliar  clrcuoMtances  therein  disclosed,  ami^ 
alifaoiif^  Mr.  Sergeant  Sellon's  Pniotioe  i&  a  book  of  an^ 
tkorit/,  yet  tbe  practice  of  the  Court  in  many  ctfsea  has^beeiil 
matefiatty  altered  since  it  was  poblished,  and  I  dmik  v^ 
ought  not  to  act  upon  tbe  nde  there  laid  dcmn,  morel 
especially  aa  we  do  not  find  that  rule  recogobsed  in  mofe^ 
modem  books  of  practice* 

Batiiey,J.  and  Holkotb',  J.Qi)  concmfred* 

Rule- discharged. 

(a)  Sd  Edit.  vol.  ii.  p.  IMi  (hyu  ^eeble^  119: 

(c)  1  B.  and  C.  143. 

(d)  LittledaU,  J.  was  gone  to  chambers. 
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Andrew  Duncan,  Gent.  r.  Thwaites  and  others.  Monday, 

November  ^9. 

Case  for  a  Ubel.     The  first  count  of  the  declaration  It  is  no  justifi- 

.     .^  cation  to  an 

8tatedy  that  plaintiff  was  a  person  of  good  fame,  and  that  be  action  for  a 

had  not  been  guilty,  or,  until  the  time  of  the  committing  of  p^f^J"  h"f  ^h^ 

the  several  grievances  by  the  defendants  as  thereinafter  men-  matter  com- 

tioned,  been  suspected  to  have  been  guilty  of  indecently  [^ruc^fairjus* 

assaulting  female  children,  or  of  attempting  to  violate  the  ■«<>  correct 

1.  i.        1      1  -1 1  /.  •        r  1     •       i'  report  and 

persons  of  female  children,  or  of  attempting  feionionsly  to  account  of 

ravish  and  carnally  know  any  female  against  her  will,  or  any  procecdioEs 

other  such  crime,  and  that  the  plaintiff  before  and  at  the  place  at  a 

time  of  the  committing  of  the  said  several  grievancesbj  the  office^  in^the 

several  defendants  as  thereinafter  mentioned,  was  and  still  course  of  a 

is  a.  solicitor  of  the  High  Court  of  Chancery;  by  m^ansof  fnquiry  openly 

which  said  several  premises  the  plaintiff  had'  not  only  ob^  and  Dubliciv 

.■^ .  t .        .  1  •     conducted  be- 

tained  the  good  opmion  of  his  neighbours,  8cc.  but  also  m  fore  a  Justice, 

the  way  of  his  aforesaid  profession  was  honestly  acquiring  Jarchar£e"*" 

great  gains,  8ce.  to  wit,  at  8lc.  and  that  before  the  printing  against  the 

and  publishing  the  respective  falser  scandalous,  malicious;  although  pab- 

and  defamatory  libels  in  this  count  mentioned,  to  wit,  on  li»^«^  ^^^  no 

scandalous, 
the  8th  Jnfyj  1823,  to  wit,  at  &c.  the  plaintiff  was  takeri  defamatory, 

and  brought  before  Thomas  Halls,  Esquire,  being  then  and  y°}^JiJ^„^  *"" 

there  one  of  the  Justices  of  our  Lord  the  present  King  foi*  motive,  but 

Westminster  and  Middlesex,  to  answer  a  charge,  complaint,  jfc^ewsf^It 

and  accusation  against  the   plaintiff;  for  having  assaulted  seems,  how- 

Ann  Chandler,  and  behaved  in  an  indecent  manner  toward^  lawful  to  pub- 

her,  and  the  plaintiff  being  so  taken  and  brought  before  the'  *''** '°  5i"^^*" 

said  Justice,  the  said  charge  was,  to  wit,  on  the  8th  Jufy^  suit  of  what  a 

in  the  year  aforesaid,  to  wit,  at  &c.  proceeded  upon  and  in'  ihinkfit"io^o 

part  heard  and  examined  into  before  the  said  Justice,  and  upon  a  matter 

certain  witnesses  were  heard  and  examined  concerning  the  chargrpre- 

said  cbai^,  of  which  said  witnesses  so  heard  and  examined  fio"8  to  trial, 

the  said  Ann  Chandler  was  one,  and  the  further  inquiry  and  tlon  contains 

no  statement 
of  the  evidence,  nor  any  comments  upon  the  case    Qtutre.  Whether  the  .publication  of 
e»-paite  proceedings  eveti  in  this'Coort  is-alioWabte  by  law? 
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examination  concerning  the  said  charge  was  adjourned  bjr 
the  said  Justice  to  a  future  day,  but  at  the  time  of  printing 
and  publishing  the  false,  scandalous,  malicious,  and  defama- 
tory libel  in  this  count  mentioned,  no  bill  of  indictment  had 
been  preferred  against  the  plaintiff  for  or  in  respect  to  the 
said  charge,  nor  had  any  trial  of  the  plaintiff  by  a  jury  of  the 
country,  been  had  or.  taken  place,  for  or  in  respect  to  the 
said  charge,  and  the  subject  matter  of  the  said  charge  was 
then  undecided,  and  undetermined,  to  wit,  at  &c.  yet  the 
defendants  well  knowing  the  premises,  but  contriving  and 
intending  wrongfully,  unlawfully,  and  maliciously  to  hinder 
and  obstruct  the  due  course  and  proceedings  of  the  admi- 
nistration of  law  and  justice,  and  to  hinder  and  prevent  the 
plaintiff  from  having  a  fair  and  impartial  trial  in  respect  to 
the  said  charge,  and  to  influence,  inflame,  and  prejudice  the 
minds  of  the  liege  subjects  of  our  said  Lord  the  King  against 
the  plaintiff,  and  to  make  it  be  believed  that  he  the  plaintiff 
had  been  and  was  guilty  of  having  indecently  assaulted  a 
female  child,  and  to  injure  the  plaintiff  in  his  aforesaid  good 
name,  fame,  and  credit,  and  also  in  his  said  profession  and 
business  of  a  solicitor,  and  to  subject  him  to  the  pains  and 
punishment  to  which  persoilks  who  are  guilty  of  assaulting 
females  are  liable^  by  the  laws  of  this  kingdom^  and  to  vex, 
harassp  oppress,  impoverish,  and  ruin  him  the  said  plaintiff, 
heretofore,  and  before  any  bill  of  indictment  was  preferred 
against  the  plaintiff  for  the  said  supposed  offence,  and  before 
any  trial  bf  the  plaintiff  was  had  by  a  jury  of  the  country 
for  the  said  supposed  offence,  and  whilst  the  subject  matter 
of  the  said  charge  was  undecided  and  undetermined,  to  wit, 
on  the  lOth  Ja/y,  18£3,  to  wit,  at  &c.  unlawfully,  wrongfully, 
maliciously,  and  injuriously  did  print  and  publish,  and  caused 
to  be  printed  and  published  in  a  certain  newspaper  called 
the  Morning  Herald,  a  certain  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  said  charge,  and  of  and  concerning  the  said 
proceeding  upon,  and  in  part  hearing,  investigating,  and  ex- 
amining of  the  said  charge,  before  the  said  Justice,  contain- 
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kig  therein  divers  scandalousi  inaliciousi  and  defamatory 
matters  and  things  of  and  concerning  the  plaintiff^  and  of 
and  concerning  the  said  charge^  and  of  and  concerning  the 
said  proceeding  before,  and  in  part  hearing,  investigating    Thwaites. 
and  examining  the  said  charge  before  the  said  justice,  ac- 
cording to  the  tenor  and  effect  following,  that  is  to  say, 
"  one  Mr.  Andrew  Duncan j  of  New  Inn,  (meaning  the  said 
plaintiff,)  underwent  a  long  examination  on  a  charge  of 
having  indecently  assaulted  a  female  child  of  only  thirteen 
years  old,  (meaning  the  said  jlnn  Chandler,)  the  evidence  of 
the  child  herself,  (meaning  the  said  jinn  Chandler,)  and  her 
companion,  Mr.  Dtiiicaii'5  (meaning  the  said  plaintiff's)  own 
cousin,  of  the  same  age,  displayed  such  a  complication  of 
disgusting  indecencies  that  we  cannot  detail  it.     It  is  right, 
however,  that  we  should  say  the  accused  (meaning  .the  said 
plaintiff)  denied  the  pridcipal  facts  alleged,  and  that  the 
children  made  some  slight  variation  in  their  evidence.   Even- 
tually the  accused  (meamng  the  said  plaintiff)  was  admitted 
to  bail,  himself  in  100/.  and  two  sureties  in  50/.  each  for.  his 
appearance  again  (meaning  the  appearance   of  the  said, 
plaintiff)  on   Tuesday  next.*'     The  declaration  contained 
eleven  other  counts  founded  on  the  same  libel,  but  which  were . 
substantially  the  same  as  the  first.     The  thirteenth  count: 
stated,  that  before  the  respective  printing  and  publishing 
the  respective  scandalous,  malicious,  and  defamatory  libels, 
in  this  count  mentioned,  to  wit,  on  the  8th  July,  1823,  to 
wit,  at  8bc.  the  plaintiff  was  taken  and  brought  before  the  said 
nomas  Halls,  Esq.  being  then  and  there  one  of  the  justices  of 
our  Lord*  the  present  King  for  Westminster  and  Middlesex,  to 
answer  a  charge,  complaint,  and  accusation  against  the  plain- 
ti^  for  having  assaulted  one  Jnn  Chandler  and  behaved  in  an 
indecent  manner  towards  her,  and  the  plaintiff  being  so  taken 
and  brought  before  the  said  justice,  and  before  the  respective 
printing,  and  publishing,  the  respective  scandalous,  malicious 
and  defamatory  libels  in  (his  count  mentioned,  the  said  chaise, , 
complaint  and  accusation  was,  to  wit,  on  the  8th  July,  in. 
the  year  aforesaid,  to  wit,  at  8cc.  proceeded  upon  and  in  part 
you  V.  GO 
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heard  and  exaoiined  into  befqre  the  said  juBtice,  and  certairt 
witnesses  were  heard  and  examined  touching  add  coneertnog 
the  said  charge^  and  the  further  inquiry  and  examinatioik 
concerning  the  said  charge  was  adjourned  by  the  said  justice 
to  a  future  day.     And  whereas  heretofore,  to  wit,  on  the 
said  15th  Juhff  in  the  year  aforesaid,  to  wit,  at  &c.  the  said 
charge  was  further  proceeded  upon  before  the  said  Thomas 
Halls,  the  said  justice.    This  count,  after  stating  the  same 
matter  of  inducement  as  is  contained  in  the  first  count, 
alleged  that  before  any  trial  was  had  by  a  jury  of  the  coun- 
try, for  the  said  supposed  offence,  and  whilst  the  subject 
matter  of  the  said  charge  was  undecided  and  undetermined, 
the  defendants,  to  wit,  on  the  iGth  July,  J  823,  at  &c.  un* 
lawfully,  wrongfully,  maliciously  and  injuriously  did  print 
and  publish  in  a  newspaper  called  the  Morning  Herald,  a 
certain  other  scandalous,  malicious  and  defamatory  libel  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the  said 
charge,  and  of  and  concerning  the  said  proceediogs  there- 
upon, containing  therein  divers  scandalous,  malicious  and 
defamatory  matters  and  things  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  said  charge,  and  of  and  concern- 
ing die  said  proceedmgs  thereupon,  according  to  the  tenor 
and  effect  foUowmg,  that  is  to  say,  ^'  Andrew  Duncan  the 
attorney,  (meaning  the  said  plaintiff,)  who  was  charged  a 
week  ago  with  attempting  to  violate  the  person  of  a  girl 
of  thirteen,  named  Ann  Chandler,  (meaning  the  said  Ann 
Chandler,)  was  again  examined,  but  no  further  evidence  was 
heard;  and  he  (meaning  the  said  plaintiff)  was  ordered  to 
enter  into  recognizances  to  the  amount  of  200/»  for'^his  ap- 
pearance at  the  sessions,  and  all  the  witnesses  were  bound' 
over  to  prosecute.    The  declaration  contained  eleven  other 
counts  upon  this  same  libel  of  the  l6th  July.    There  were 
twelve  other  counts,  some  of  which  were  framed  on  the  first 
libel,  and  others  on  the  second,  but  without  the  inducement 
contained  in  the  other  counts.  , 

Pleas,  First,  the  general  issue,  not  guilty.     Second,  as  to 
the  publishing  of  the  several  libels  in  the  said  declaration 
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mentioned,  that  before  any  of  the  said  several  times,  when,        1824. 
&c.  to  wit,  on  the  8th  July,  1823,  at  the  public  office  at 
Bow  Street,  in  the  county  of  Middlesex,  before  the  said 
Thomas  Halls,  so  being  such  justice  as  aforesaid,  the  plain-    Thwaites. 
tiff  did  undergo  a  long  examination  on  a  charge  of  having 
indecently  assaulted  a  female  child  of  only  thirteen  years 
old,  to  wit,  one  ^nn  Chandler,  and  attempting  to  violate 
the  person  of  the  said  Ann  Chandler,  and  the  evidence  of 
the  child  herself,  and  her  companion,  the  plaintiff's  own 
cousin,  of  the  same  age,  did,  upon  that  occasion,  then  and 
there   display   a   complication  of  disgusting  indecencies, 
although  the  plaintiff  then  and  there  denied  the  principal 
filets  alleged,  and  the  children  made  some  slight  variation  in 
their  evidence,  and  eventually  the  plaintiff  was,  on  that « 
occasion,  then  and  there  admitted  to  bail,  himself  in  100/. 
and  two  sureties  in  50/.  each,  for  the  appearance  of  him,  the 
said  plaintiff,  again  on  Tuesday  then  next  following,  and  that 
afterwards,  to  wit,  on  Tuesday  the  15th  July,  in  the  year 
aforesaid,  at  the  public  office  ui  Bow  Street  aforesaid,  the 
plaintiff  was  again  examined  before  the  said  Thomas  Halls, 
so  being  such  justice  as  aforesaid,  touching  the  said  charge, 
but  no  further  evidence  was  heard,  and  he,  the  said  plain- 
tiffy  was  then  and  there  ordered  by  the  said  justice,  to  enter 
into  recognizances  to  the  amount  of  200/.  for  his  appearance 
at  the  sessions,  and  all  the  witnesses  were  bound  over  to 
prosecute ;  and  that  the  said  several  supposed  libels,  in  the 
said  declaration  mentioned,  contained,  and  contain,  no  other 
than  a  true,  fair,  and  just  report  and  account  of  the  pro- 
ceedings which  took  place  on  the  said  8th  and  15th  days  of 
July  respectively,  at  the  said  public  police  office  in  Bow  Street 
aforesaid,  on  the  respective  occasions  aforesaid,  and  were 
printed  and  published  by  the  defendants  in  the  said  news- 
paper called  the  Morning  Herald,  with  no  scandalous,  ma- 
licious or  defamatory,  unworthy,  or  unlawful  motive  what- 
ever;  and  that  the  said   proceeding  therein  reported  as 
aforesaid,  took  place  as  aforesaid,  publicly  and  openly  at  the 
said  police  office ;  and  the  said  reports  or  accounts  thereof, 
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composing  the  said  supposed  libels,  were  so  printed  and 
published  as  aforesaid,  in  the  said  newspaper,  as  public 
V.  news  of  such  public  proceedings,  and  with  no  other  intent, 

Thwaitbs.  jmj  for  no  other  object  or  purpose  whatsoever,  to  wit,  at 
&c.  Third,  that  the  several  matters  and  things  in  the  said 
several  supposed  libels  contained,  were  and  are  true. 
Fourth,  that  the  said  supposed'  libels  respectively  were  and 
consisted  of  nothing  more  than  fair,  true,  and  correct  reports 
in  the  said  newspaper,  called  the  Morning  Heratd,  of  pro- 
ceedings which  took  place  publicly  and  openly  before  the 
said  Thomas  Halh,  so  being  such  justice  as  aforesaid,  at  the 
public  police  office  at  Bow  Street  aforesaid.  Fifth,  that  as 
to  the  printing  and  publishing,  and  causing  to  be  printed  and 
published,  the  several  supposed  libels  in  the  said  declaration 
mentioned,  which  contain  all  or  any  part  of  the  following 
words  or  matter,  (that  is  to  say)  *'  One  Mr.  Andrew  Dun- 
can, of  New  Inn,  underwent  a  long  examination  on  a  charge 
of  having  indecently  assaulted  a  female  child  of  only  thirteen 
years  old.  The  evidence  of  the  child  herself,  and  her  com- 
panion, Mr.  Duncan^s  own  cousin,  of  the  same  age,  dis- 
played such  a  complication  of  disgusting  indecencies,  that 
we  cannot  detail  it.  It  is  right,  however,  that  we  should 
say  the  accused  denied  the  principal  facts  alleged,  and  that 
the  children  made  some .  slight  variation  in  their  evidence. 
Eventually  the  accused  was  admitted  to  bail,  himself  in 
100/.  and  two  sureties  in  50/.  each,  for  his  appearance  again 
on  Tuesday  next ;" — the  said  defendants  say  that  the  said 
last  mentioned  supposed  libels  were  and  are  several  copies 
only  of  one  and  the  same  supposed  libel,  printed  and  pub- 
lished by  the  said  defendants  in  several  copies  of  the  said 
public  newspaper,  called  the  Morning  Herald,  of  Thursday, 
the  10th  July,  1823,  aforesaid,  and  that  before  that  time, 
to  wit,  on  the  said  8th  July  in  that  year,  the  said  plaintiff 
had  been  and  was  in  due  course  of  law  taken  and  brought 
to  the  publio  office  in  Bow  Street,  in  the  county  of  Middle- 
sex, before  Thomas  Halls,  Esq.  who  was  one  of  the  justices 
for  Westminster  and  Middlesex,  to  answer  a  certain  charge 
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or  complaint,  made  by  one  Ann  Chandler  the  younger, 
against  him,  the  said  plaintiff,  for  having  indecently  assaulted 
her,  the  said  Jnn  Chandler,  she,  the  said  jinn  Chandler,  ^ 

then  and  there  being  a  female  child  of  only  thirteen  years  Thwaitis. 
old,  and  tlie  said  plaintiff  did  then  and  there  undergo  a  long 
examination  on  that  charge,  and  on  that  occasion  then  and 
there  publicly  in  the  presence  of  the  said  plaintiff,  before 
the  said  justice,  Ann  Chandler  the  elder,  mother  of  the  said 
Ann  Chandler,  did  make  oath  and  depose  as  follows,  that  is 
to  say.  (Here  the  plea  set  forth,  verbatim,  the  several  depo- 
sitions taken  before  the  justice  in  support  of  the  alleged 
charge  against  the  plaintiff.  One  of  the  deponents  was  Mr. 
Deiormeaux,  a  surgeon,  who  had  examined  the  child,  and 
from  his  testimony  it  appeared  that  Ann  Chandler  had 
repeatedly  answered  in  the  negative  several  questions  put 
by  him,  which  she  had  answered  in  the  aflSrmative,  when 
she  was  examined  by  the  magistrate) ;  and  that  the  plaintiff 
then  and  there,  on  the  occasion  aforesaid,  denied  the  princi- 
pal facts  alleged  against  him  as  aforesaid,  and  was  eventually 
admitted  to  bail,  himself  in  100/.  and  two  sureties  in  50/. 
each,  for  his  appearance  again  on  Tuesday  then  next,  before 
the  said  justice,  to  answer  the  said  charge  or  complaint,  to 
wit,  at  London  aforesaid,  in  the  parish  aforesaid.  Where- 
fore the  said  defendants  printed  and  published,  and  caused 
to  be  printed  and  published,  the  said  supposed  libels  in  the 
introductory  part  of  this  plea  mentioned,  in  copies  of  the 
said  public  newspaper  called  the  Morning  Herald,  of  the 
said  10th  July,  as  and  for,  and  the  same  being  a  true,  fair, 
just,  and  correct  report  and  account  of  the  said  proceedings, 
which  took  place  on  the  said  10th  July,  ii)  the  year  afore- 
said, at  the  said  police  office,  on  the  occasion  aforesaid,  and 
the  said  report  or  account  thereof,  composing  the  said  last 
.  mentioned  supposed  libels,  was  so  printed  and  published 
as  aforesaid,  in  the  said  copies  of  the  said  newspaper,  as 
public  news  of  the  said  last  mentioned  proceedings,  and 
with  no  other  intent,  and  for  no  other  object  or  purpose, 
whatsoever,  to  wit,  at  Sec.     Sixth,  that  as  to  the  printing 
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18^.  apd  •  publisbiog,  aqd  causing  to  be  printed  and  publi^bed^ 
the  said  several  suppoaed  libelsi  in  Ihe  said  declaration  men* 
tionedi  whicb  contain  all  or  ^ny  part  of  tbe  following  mat- 
Taw  aites:  t^^  (tbat  is  to  say)  "  Jndrew  Duncan,  the  attorney^  who 
was  charged  a  week  agp  with  attenipting  to  violate  tbe  per- 
son pf  a  girl  of  thirteen,  named  Ann  Chandler,  was  agaia 
exaipinedj  but  no  further  evidence  was  heard,  and  be  was 
ordered  to  enter  into  recognizances,  to  the  amount  of  200/. 
for  his  appearance  at  the  sessions,  and  all  tbe  witnesses 
were  bound  over  to  prosecute/' — ^the  said  defendant^  say, 
that  the  said  last  mentioned  several  supposed  libels  were 
and  are  copies  only  of  one  and  the  same  supposed  libeU 
printed  and  publi^d  by  tbe  said  defendants,  in  aeveral 
copies  of  tbe  said  public  newspaper,  caU«4  the  Mornmg 
Herald,  of  Tue&day  tbe  l6th  July,  1823,  aforesaid;  and 
that  af|;er  the  said  procoediogs  at  tbe  said  public  police, 
office,  in  tbe  last  preceding  plea  mentioned,  had  taken  place, 
as  in  that  plea  is  menti<H}ed,  and  which  did  actually  take 
place  as  is  dierein  stated  and  set  forth,  and  before  tbe  f  aid 
l6th  Juhf,  1823,  to  wit,  on  the  15th  July  in  that  year,  the 
said  plaintiff  wad  publicly  examined  at  the  said  police  office> 
before  the  said  justice,  respectmg  tbe  said  charge  or  com-, 
plaint,  in  the  aaid  last  plen  mentioned,  but  no  further  evi" 
.  dence  was  on  that  occasion  heard  respecting  the  said  charge 
or  complaint,  and  be,  the  said  plaintiff,  was  then  and  tb^re 
ordered,  by  the  said  justice,  to  enter  into  recoguixmices,  to 
the  amount  of  200/,.  for  his  appearance  at  th&  sessions  of 
the  peace,  to  be  bolden  in  and  for  the  said  county  of  MH-^ 
dlesex,  to  answer  the  said  charge  or  complaint,  and  all  the 
witnesses  so  examined,  as  in  the  said  last  plea  mentimed, 
were  bound  over  to  prosecute  for  the  samCi  at  such  sessions, 
to  wit,  at  Su>;  wherefore,  the  said  defeadants  priiited  and 
published,  and  caused  to  be  printed  and  published,  the  said 
supposed  libels,  in  the  introductoiy  part  of  this  plea  men* 
tioned,  in  copies  of  the  said  public  newspaper,  called  tbe 
Morning  Herald,  of  the  said  l6tfa  July,  as  and  for,  and  the 
same  being.a  true,  fair,  just,  and  correct  report  and  accouoi- 
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of  Che  said  proceedings,  which  todk  place  on  the  said  \5th  1M4. 
Jalyj  at  the  said  police  o£5ce,  on  the  occasion  laat  aforesaid, 
and  the  said  report  or  account  thereof,  composing  the  siud  ^^"^^ 
last  mentioned  snpposed  libels,  was  so  printed  and  pub-  Tbwaitbs. 
iished  in  the  said  newspaper  as  public  news  of  the  said  last 
mentioned  proceedings,  and  with  no  other  intent,  and  for  no 
other  object  or  purpose  whatsoever,  to  wit,  at  &c.  The 
seventh  and  eighth  pleas  were  pleaded  respectively  to  a  part 
only  of  the  libels  of  the  10th  and  l6th  July,  but  were  simi- 
lar in  otiier  respects  to  the  fifth  and  sixth  pleas.  Demurrer 
to  these  pleas,  (assigning  causes,  the  principal  of  which  are 
taken  notice  of  in  the  argument,)  and  joinder  in  demurrer. 

Paite$on,  in  support  of  the  demurrer.    The  second  plea 

is  manifestly  bad,  because  the  libel  does  not  even  profess 

to  state  all  that  took  place  at  die  police  office ;  it  is  a  mere 

sommary  of  the  transaction,  or,  radier  diat  which  the  author 

considered  as  the  result  of  it.    Then,  unless  the  publication 

is  aided  by  the  plea  which  does  state  what  took  place,  this 

case  is  within  the  principle  of  Lewis  v.  Walter  (a),  and  this 

plea  is  bad.    The  libel  stated  in  the  declaration  there,  pur-» 

ported  to  be  the  speech  of  counsel  at  a  trial  of  die  piaintiflF 

OB  a  criminal  charge ;  and  it  stated,  after  setting  out  the 

speech,  that  a  witness  was  called,  who  proved  all  that  had 

been  stated  by  counsel,  and  that  the  defendant  was  imme^ 

diately  after  that  acquitted,  upon  a  defect  in  proving  some 

matter  of  form.    The  plea  stated,  that  in  feet  such  a  speech 

was  made,  and  that  the  witness  called  proved  all  that  had 

been  so  stated ;  but  it  did  not  set  out  die  evidence,  or  justilj 

the  truth  of  the  charges  made  in  the  counsel's  speech,  and  it 

was  held,  that  such  plea  was  bad,  inasmuch  as  a  party  could 

not  be  justified  in  publishing  the  result  of  evidence  given  in 

a  court  of  justice,  but  must  state  the  evidence  itself.    The 

principle  of  thAt  decision,  and  the  reasoning  of  the  Court 

upon  it,  apply  strongly  to  this  case.    The  defect  in  the 

second  plea  is  not  cured  by  those  which  follow,  and  set  out 

(tt)  4  B.  &  A.  605. 
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the  evidence ;  for,  the  libel,  being  published  in  a  new8p»* 
per,  was  circulated  through  the  country  at  large ;  but  the 
plea,  being  put  upon  the  record,  can  have  no  such  circula- 
tion, and  could  not  operate  to  disarm  the  libel  of  its  sting, 
except  by  being  published  in  the  same  newspaper  with  the 
libel  itself.  The  third  plea  is  also  bad,  upon  either  of  two 
views  of  it.  It  avers  generally  that  the  matters  contained 
in  the  libel  are  true.  Construing  that  to  mean  that  the 
libel  is  a  true  representation  of  all  that  took  place  at  the 
police  office,  this  plea  is  bad  for  the  objections  taken  to  the 
second;  and,  construing ' it  to  mean  that  the  plaintiff  is 
guilty  of  the  offence  imputed  to  him,  it  is  bad  for  want  of 
particularity,  for  it  contains  no  description  of  the  party 
charged  or  the  offence  imputed,  no  enumeration  of  the  facts, 
and  no  statement  of  the  circumstances  either  with  name, 
time,  or  place;  and  many  authorities  concur  in  shewing  that 
those  omissions  are  fatal :  J* Anson  v.  Siuart  (a).  Holmes  v. 
Catesby  (6),  and  Jones  v.  Stevens  (c).  It  is  further  bad  in 
the  respect  already  mentioned,  namely,  the  uncertainty  of  its 
meaning,  whether  it  alleges  the  trudi  of  the  libel,  or  the 
truth  of  the  charge.  The  fourth  plea  requires  no  observa- 
tion ;  that  is  clearly  bad  for  the  same  reasons  as  the  second. 
It  may,  however,  be  noticed,  that  these  three  pleas  are  all 
bad  upon  another  ground ;  namely,  that  they  amount  to  the 
general  issue.  And  this  is  not  a  mere  technical  objection ; 
for,  granting  the  libel  to  be  a  true  representation  of  what 
took  place  at  the  police  office,  these  pleas  do  not  justify  the 
whole  charge,  but  merely  go  to  the  motives  of  the  defendants, 
which  is  only  a  denial  of  malice,  and  might  have  been  proved 
under  the  general  issue ;  and  the  result  of  pleading  in  bar 
the  absence  of  malice,  would  be  to  infringe  upon  the  pro- 
vince of  the  jury,  by  withholding  from  their  consideration 
the  question  of  malice  altogether.  On  this  point,  Lewis  v^ 
Walter  (d)  again  applies  to  the  present  case.  The  fifth 
plea,  which  is  in  answer  to  the  first  liber  only,  sets  out  all 


(fl)  1  T.  R.  748. 
(r)ll  Price,  235. 


(h)  1  Taunt.  543. 
((<)4B.  and  A.  605. 
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the  evidence,  but  is  clearly  bad  in  thb  respect,  that  it  shews 
upon  the  face  of  it,  that  the  libel  is  not  a  true  representation 
of  all  that  took  place  at  the  police  office,  because  it  omits  v. 

the  evidence  of  the  surjgeon,  which  was  most  important  to  ^^^*"*** 
the  establishment  of  the  plaintiff's  innocence  of  the  charge. 
This  objection  applies  equally  to  the  seventh  plea.  But, 
assuming  that  the  defect  of  evidence  in  the  libel  is  cured  by 
the  statement  of  it  in  the  plea,  and  that  the  plea  contains  a 
true  representation  of  all  thiat  took  place  at  the  police  office, 
the  main,  general,  and  highly  important  question  raised  upon 
this  record,  presents  itself;  namely,  whether  any  man  is  by 
law  allowed  to  publish  an  account  of  the  ex-parte  and  pre- 
liminary proceedings  at  a  police  office,  when  the  matters  so 
published  are  libellous  and  defamatory  of  any  individual. 
Now  it  has  been  repeatedly  held  that  the  publication  of  ex- 
parte  proceedings  at  a  police  office,  is  an  offence  at  common 
law ;  Rex  v.  Lee  (a)  and  Rex  v.  Fisher  (6) ;  in  the  latter  of 
which  Lord  Ellenborough  stated  the  ground  of  his  decision 
to  be,  that  the  tendency  of  such  a  publication  is  to  preju- 
dice the  minds  of  the  jurymen  against  the  accused,  and  to 
deprive  htm  of  a  feir  trial.  The<I!ourt  will  grant  a  criminal 
information  for  publishing,  in  a  newspaper,  a  statement  of 
the  evidence  given  before  a  coroner*s  jury,  accompanied 
with  comments,  although  the  statement  be  correct,  and  the 
party  has  no  malicious  motive  in  the  publication :  Rex  v. 
Fleet  (t).  In  that  case  Abbott,  C.  J.  aiid  Bayley,  J.  express  ' 
the  ground  of  their  decisions  to  be  the  same  as  that  expressed 
by  Lord  Ellenborough;  namely,  that  such  publications 
tend  to  pervert  public  justice,  by  prejudicing  the  minds  and 
feelings  of  juries,  and  preventing  the  parties  accused  from 
obtaining  a  fair  and  impartial  trial.  Again,  it  has  been  de- 
cided by  this  Court,  that  i^  court  of  general  gaol  delivery 
has  the  power  to  make  an  order  to  prohibit  the  publication 
of  the  proceedings  pending  a  trial,  and  to  punish  disobe- 
dience to  such  order  by  fine :  Rex  v.  Clement  (d).   'AU 

(a)  5  £sp.  13S.  (6)  3  Camp.  563. 

(c)  1  B.  &  A.  S79.  {d)  4  B.  &  A.  318. 
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thMS,  indeed,  are  ctses  of  inCorfbatioii  or  indictineiity  for 
tke  que^OD  b  now  raised  in  the  form  of  a  civil  action  for 
tke  first  tiDie ;  but  there  is  no  sound  distinction  in  this 
respect  between  an  action  and  an  information  or  indictment. 
Tke  objection  is  that  the  accused  party  is  prejudiced,  and 
an  indictment  proceeds  upon  the  ground  that  the  publica- 
tion tends  to  pervert  the  course  of  public  justice  by  pre« 
venting  die  possibility  of  a  fair  trial,  and  that  it  is  therefore 
an  offence  at  common  law.  Then,  if  the  accused  par^  i^ 
in  fact  prejudiced  by  the  publication,  why  should  he  not  be 
entitled  to  a  remedy  in  a  civil  action  ?  The  truth  of  the 
libel  is,  indeed,  a  justification  in  an  action,  and  not  in  an 
indictment ;  and  so  far  the  one  is  distingnishable  from  the 
otber.  But  why  has  the  law  made  that  distinction  i  Be« 
eause  the  tendency  of  the  publication  to  produce  »  breach 
of  the  pesice  will  support  an  indictment,  and  that  tendency 
attaches  equally,  whether  the  hbel  be  true  or  false.  This 
poUication  is  clearly  illegal  in  another  point  of  view.  The 
proceedings  detailed  in  it  did  not  Uke  place  before  a  tri- 
bunal which  was  open  to  the  public  as  a  matter  of  right ; 
for  it  has  been  decided  that  a  police  office  is  not  an  open 
coilFt  of  justice,  and  that  the  public  have  no  right  of  admis- 
sion to  it :  Cox  V.  Coleridge  {a).  These  proceedings,  there- 
fore, stand  upon  a  very  different  fbotidg  from  those  of  a 
court  of  justice,  open  of  right  to  all  mankind;  and  those 
who  are  permitted  by  the  magistrate,  as  a  fhvour,  to  be  pt«- 
sent,  have,  by  law,  as  little  rigfit  to  publish  them,  and  thereby 
to  circulate  matters  defamatoi^r  of  an  individual,  as  they  wouM 
have  if  the  whole  transaction  occurred  in  n  private  room. 
But  it  is,  at  least,  questionable,  whether  the  proceedings  of 
an  open  court  of  justice  may  in  all  cases,  and  as  a  matter  of 
right,  be  published.  JRex  v.  Wright  (Jb)  will  be  cited  on  the 
other  side  to  shew  that  such  pubKeartions  are  lawful ;  bnt  that 
is  a  solitary  deqsion,  and  there  are  many  others  strongly  con- 
flicting with  it,  and  that,  moreover,  was  the  case  of  a  publi- 
cation of  a  report  made  by  the  House  of  Commons,  which, 

(a)  Ante,  vol.  ii.  ST.  (ft)  8T.  R.  293. 
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k  mrns  bdd,  could  not  posubly  be  considertd  at  ^eontamuig 
libellous  matter.  Rex  v.  Creoey  («)  decided  that  a  member 
of  the  House  of  Commons  may  be  convicted  upon  an  indict* 
ment  for  a  li|>el,  in  publishing  in  a  newspaper  the  report  of 
a  speech  delivered  by  him  in  that  house,  if  it  contain  libel- 
lous matter.  In  Rex  v.  Mary  Carlile  (6)  it  was  held,  thai 
it  was  not  lawful  to  publish  even  a  correct  account  of  the 
proceedings  in  a  court  of  justice,  if  such  an  account  eontain 
matter  of  a  scandalous,  blasphemous,  or  indecent  nature. 
Then,  if  the  proceedings  of  a  court  of  justice  cannot  law- 
fully be  published  where  tbey  are  scandalous  and  pr^udicial 
to  any  other  person,  'X  fortiori,  such  proceedings  in  a  police 
office  cannot  be  published,  because,  as  they  are  ez^parte 
and  prelimmary,  the  necessary  tendency  of  die  publication 
of  them  is  to  pervert  public  justice,  and  deprive  the  party 
of  an  impartial  trial.  Lastiy,  are  such  pubKeations  to  be 
supported  on  the  grounds  of  public  policy  ?  Moft  certainty 
they  are  not.  There  is,  it  must  be  admitted,  one  possibie 
and  contingent  advantage  arising  from  them;  but  that  ia 
more  than  counterbalanced  by  many  certain  and  necessary 
disadvantages.  The  contingency  is,  that  the  publication  of 
the  proceedings  may  by  chance  attract  the  notice  of  per^ 
sons  wbo  may  be  capable  to  come  forward  as  witnesses, 
either  for  or  against  the  accused,  and  who,  but  for  such  a 
publication,  could  not  have  been  produq^ ;  and  that  thus 
tbe  ends  of  public  justice  may  be  promoted.  The  certainty' 
is,  that  every  man  who  is  apprehended  upon  any  criminal 
chaise,  however  innocent  he  may  ultimately  prove  to  be, 
will  be  harassed  in  his  feelings,  and  injured  in  his  charac- 
ter. Sach  a  charge  against  a  man,  once  given  to  the  world, 
will  never  be  wholly  forgotten,  for  it  can  never  be  perfectly 
contradicted ;  thousands  may  read  his  accusation  who  may 
never  hear  of  his  acquittal,  and  the  injury  thus  inflicted  will 
be  as  deep  as  it  must  be  irreparable.  Such  a  proposition 
as  this  requires  not  to  be  enforced  by  arguments  or  authori- 
ties, but  if  it  did,  recent  cases  have  unhappily  too  pldnly 

(a)  1  M.  &  S.  273.  (6)  3  B.  &  A.  167. 
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demonstrated  the  certainty  and  the  extent  of  the  incoDTeni- 
ence  it  points  out.  Rex  v.  Mead  (a)  and  Rex  v.  Thurtell  (fr). 
Even  if  the  special  grounds  of  objection  to  these  pleas, 
therefore,  should  fail,  the  demurrer  is  to  be  supported  upon 
general  principles,  for  it  is  clear  that  the  publication  of 
proceedings  such  as  these  is  as  much  opposed  to  public 
policy,  propriety  and  convenience,  as  it  is  to  the  common 
law  and  settled  constitution  of  the  country. 

E.  LaweSf  contr^.  The  first  question  raised  on  these 
pleadings  is  whether  the  publication  in  a  newspaper,  of  a 
true  account  of  the  substance  of  what  passed  before  a  ma- 
gistrate, publicly  at  a  police  office,  respecting  a  prisoner 
there  present  and  charged  with  an  attem|)t  to  commit  a  rape, 
published  as  public  news,  without  comment  of  any  sort,  or 
any  malicious  or  defamatory  motive  whatever,  be  justifiable; 
and  second,  whether  the  particulars  of  the  defendant's  ex- 
amination, as  well  as  all  the  indecencies  mentioned  in  the 
depositions,  must  be  detailed  in  the  publication,  or  whether 
it  is  not  sufficient  to  state  fiiirly  the  substance  of  what  passed 
before  the  magistrate.  It  may  be  admitted  that  reports  of 
legal  proceedings  may  be  libellous  whether  ex-parte  or  not; 
but  all  the  cases  in  which  they  have  been  held  libellous  are 
reducible  to  three  classes ;  first,  where  the  account  published 
has  been  false  or  highly  coloured,  Waterfield  v.  The  Bishop 
of  Chester  (jc),  Rex  v.  Wright  (d);  second,  where  the  nar- 
rator has  added  some  comments  or  opinions  of  his  own, 
reflecting  on  the  Court  or  the  party.  Stiles  v.  Noakes  (e), 
Carr  v.  Jones  {J),  Rex  v.  Lee(g),  Rex  v.  Fisher  (h),  Rex  v. 
Fleet  (t)f  Lewis  v.  Clement  (k)',  and  third,  where  the  report 
has  been  made  the  vehicle  of  blasphemy  or  indecency.  Rex 
v.  Mary  Carlile  (/)•  In  all  these  cases  a  public  prosecu- 
tion or  a  private  action  may  be  well  maintained.    The  same 

(a)  Ante,  vol.  iii.  301.  (b)  Tried  for  murder  at  Hertford,  1834. 

(c)  2  Mod.  118.  id)  8  T.  R.  998.  (e)  7  East,  493. 

(/)  3  Smith,  491.  (g)  5  Esp.  185.  (A)  2  Camp.  570. 

(0  1  B.  and  A.  379.  (k)  3  B.  and  A.  708.        (/)  3  B.  and  A.  167. 
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priaciple  applies  to  the  reports  of  proceediogsin  parliament, 
jRer  V.  Lord  Abingdon  (a),  Rex  v.  Creevey  (6).    Now  the 
publication  in  question  does  not  fall  within  any  of  these 
excepted  classes  of  cases.     Here,  is  no  false  or  highly  co-    Thwaitks. 
loured  account  of  what  took  place  before  the  magistrate; 
no  comment  or  opinion  of  the  reporter^  reflecting  on  the 
character  of  the  plaintiff;  nor  does  it  contain  any  thing  im- 
moral or  indecenti     It  is  a  fair,  true,  and  impartial  account 
of  the  substance  of  what  passed  before  the  magistrate,  and 
is  therefore  privileged.    The  general  rule  will  not  be  dis- 
puted that  the  proceedings  of  public  courts  of  justice  may 
be  the  subject  of  publication,  when  the  publication  does  not 
fall  within  any  of  the  classes  of  cases  enumerated.  [  Bayley,J. 
Do  you  mean  by  that,  such  Courts  as  ought  to  be  open  to 
the  public,  or  such  as  are  open,  because  the  magistrates 
allow  them  to  be  open,  and  not  because  they  ought  to  be 
open?]    If  upon  the  public  examination  of  a  prisoner  at  a 
police  office,  the  magistrate  does  not  think  proper  to  pro- 
hibit the  publication  of  the  proceedings,  there  is  nothing 
unlawful  in  publishing  a  true,  fair,  and  correct  account  of 
the  substance  of  what  passes.    The  question  here  is  whether 
the  mere  circumstance  of  the  examination  being  ex-parte, 
the  publication  of  it  shall  subject  the  publisher  of  it  to 
a  civil  action.     No   case,  nor  even  a  dictum  has  been 
cited  on  the  other  side,  in  which  it  has  been  held  that  the 
publication  of  ex-parte  proceedings  may  be  the  subject  of 
a  civil  action.     All  the  cases  that  have  been  cited  are  cases 
of  criminal  prosecutions.    Such  were  the  cases  of  Rex  v. 
Lee,  Rex  v.  Fisher,  and  Rex  v.  Fleet.    It  is  true  that  in 
Rex  V.  Lee,  Mr.  Justice  Heath  expressed  an^  opinion  that 
the  publication  of  ex-parte  evidence  before  trial,  was  of 
itself  highly  criminal,  but  that  was  a  mere  obiter  dictum, 
and  no  decision  has  taken  place  in  which  that  doctrine  is 
expressly  recognized.     [Bayley,  J.  I  am  of  opinion  that  to 
publish  the  ex-parte  depositions  against  a  person  under  a 
criminal  charge,  before  he  19  put  upon  his  trial,  is  highly 
(«)  1  Eip.  2m  (p)  1  M.  and  S.  979. 
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<$riiiiiiMl,  beoaniie  it  ha»  a  tendeney  to  prevent  bis  hnvmg  a 
fiut-  and  impartial  trial  before  that  tribunal  which  i»  after- 
wards to  decide  upon  his  guilt  or  innocence.]    Conceding 
ttMt  to  be  00,  tftiil  the  question  is  whether  snch  a  publica* 
ticin  can  be  the  subject  of  a  civil  action.    The  main  ques* 
tpon  upon  th^se  pleadings  is^  whether  the  pleas  are  well 
pleaded,  it  being  admitted  that  there  is  a  total  absence  of 
any  mriice  towards  die  plaintiff,  and  that  the  publication 
baa  taken  place  without  any  unworthy  or  unlawful  motive. 
iBa^tt/f  J.  If  an  action  is  brought  against  a  man  for  calling 
niothar  a  thie^  nrpald  it  be  a  good  defence  to  such  actiou 
for  tbe  defendant  to  say, ''  I  reaUy  believed  him  to  be  a  thief 
at  the  time  I  said  so^  and  though  I  admit  that  what  I  said 
WHS  calculated  to  injure  his  character,  yet  I  really  acted 
l»6st  conscientiously  under  a  full  belief  that  M^hat  I  said  was 
tmei"    Does  the  negation  of  malice  destroy  the  right  of 
action  where  an  injuiy  results?    The  mischievous  effect  to 
the  party  cotnplainmg,  may  be  just  as  great  as  if  it  was  in- 
tenlioMl.    It  must  not  be  assumed,  that  the  absence  of  a 
malioious  intention  would  be  an  answer  to  the  action.]    It 
may  be  conceded  that  the  publication  of  ex-parte  proceed* 
ingSy  before  a  magistrate,  previous  to  trial  is  an  indictable' 
offence^  but  it  remains  to  be  proved  that  such  a  publication 
cm  be  the  subject  of  an  actiam,  before  the  trial  of  the  party 
complaining  has  actually  taken  place.    The  principle  upon 
which  an  indictment  for  snch  a  publication  might  be  founded 
is  wdl  expressed  by  Hoiro^d,  J.  in  Rex  v.  Flea  (a),  where 
that  learned  Judge  says  **  these  publications  have  a  tendency 
improperly  to  influence  the  public  mind,  and  are  mo^t  mis- 
chievous in  their  results.    They  are  often  made  use  of  in 
the  most  unjustifiable  manner,  and  produce  very  dangerous 
Goosequences.''    As  respects  the  public  therefore  such  pub- 
lications maybe  the  subject  of  criminal  prosecution,  but 
non  constat  that  the  private  party  shall  have  an  action  for 
such  a  puUication,^  more  especially  where  no  trial  has  taken 
place,  as  in  the  present  ca^. 

(a)l  B.  and  A.  385. 
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Having  stated  the  main  questioas^  arisiiig  opon  tfu^  ter  1824. 
cord,  it  is  necessary  to  advert  more  particulaily  to  Ae  aver-  ^"^^ 
meats  cootained  in  the  declaratioii.    The  plaintiff  sets  out  v. 

bj  stating  that  he  had  never  been  suspected  to  have  been  ^^^aites* 
guilty  of  indecently  assaulting  female  children^  or  of  attempt* 
log  to  violate  the  persons  of  female  children,  or  of  attempt* 
ing  feloniously  to  ravish  and  carnally  know  any  female^ 
against  her  will,  or  any  other  such  crime.  Now  this  allega* 
tion  altars  upon  the  face  of  the  record  to  be  false,  because 
it  appears  in  point  of  fact,  that  he  was  suspected  of  such  a 
crime,  and  that  it  was  in  consequence  of  that  suspicion  that 
be  was  taken  before  the  justice  and  examined.  The  plaiatiff 
does  not  use  even  the  common  and  ordinary  language  in 
such  casesi  namely,  that  he  had  been  brought  before  the 
magistrate  upon  a  &lse  and  malicious  charge^  without  any 
reasonable  or  probable  cause.  He  does  not  say  that  the 
eharge  was  fidse^iind  malicious,  and  that  there  was  no  ground 
for  making  it.  But  there  is  anotfier  fact  alleged  by  him, 
which  at  once  puts  ao  end  to  his  action*  It  ia  averred  that 
the  diarge  is  undecided  and  undetermined.  He  states  in 
t^ms,  that  there  is  no  judgment  of  law  pronounced  for  or 
against  him.  If  he  be  found  guilty  notwithstanding  this 
publication,  where  is  his  injuiy,  and  what  is  his  daim  to 
damages?  He  may  or  may  not  be  guilty.  The  question 
is  whether  there  was  such  a  charge  made  against  him  - 
before  a  magistrate*  This  is  not  a  malicious  pubKcatioiB 
wantonly  made  without  any  foundation.  Here  is  a  chaige 
duly  made  before  a  magistrate^  The  defendants  do  not  accuse 
the  plaintiff  of  any  criminality  whatever.  All  that  tbey  have 
stated  is  that,  in  a  legal  way,  he  had  been  charged  with  the 
alleged  crime  before  a  magistratei  The  charge  may  bo 
utterly  groundless,  but  that  cannot  be  ascertamed  until  the 
nsatter  is  inquired  into  by  due  course  of  lew.  There  is  a* 
broad  distinction  between  this  sort  of  supposed  slander,  and 
duU  which  imputes  a  crime  to  the  plsnntiff  as  matter  of  pure 
nnlacioua  invention.    In  a  learned  note  to  Hodgton  v.  Scar^ 
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leti  (a)  this  distinction  is  well  pointed  out.  If  it  be  said 
that  the  tendency  of  such  publications  is  to  deprive  the 
plaintiff  of  a  fair  and  impartial  trial,  that  is  an  argument 
which' ma^  be  applicable  to  an  indictment,  but  it  has  no 
reference  to  a  civil  action.  [Bayley^  J.  Do  you  think  it  is 
no  personal  injury  to  publish  such  ex-parte  statements  as 
they  respect  the  person  who  is  to  be  afterwards  tried  ?]  If 
it  could  be  shewn  that  a  person  had  been  wrongfully  con- 
victed in  consequence  of  such  a  publication,  then  in  that 
point  of  view  perhaps,  he  might  have  some  cause  of  action, 
but  that  is  not  the  present  case.  Here  the  plaintiff  has  not 
been  tried.  If.he  be  rightly  found  guilty,  and  the  sentence 
of  the  law  is  put  in  execution,  it  cannot  be'said  that  he  has 
sustained  any  injury  from  .this. publication;  but  if  he  be 
acquitted,  it  may  be  also  said  that  he  has  sustained  no  injury 
from  it;  but  here  the  plaintiff  .brings  his  action  for  damages 
before  either  of  these  events  has  taken  place.  Hitherto 
therefore  he  cannot  be  said  to  have  sustained  any  injury, 
and  consequently  the  action  is  premature,  and  the  .defend- 
ants are  entitled  to  judgment.  Certainly  as  to  the  mode  jn 
which  the  case  has  been  reported,  the  plaintiff  has  no  just 
reason  to  complain.  The  simple  fact  is  stated  without 
comment,  and  in  the  most  mitigated  way.  Suppose,  instead 
of  stating  the  case  in  the  most  favourable  way  to  the  plaintiff, 
•  the  defendants  had  published  the  deposition  from  the  .be- 
ginning to  the  end,  then  indeed  he .  might  have  had  some 
reason  to  complain,  but  as  the  case  at  present  stands  it  is 
damnum  absque  injuria.  All  the  authorities  and  dicta  cited 
on  the  other  .side  as  applicable  to  this  case,  are  referable 
to  crown  prosecutions,  and  not  to  civil  actions.  Now  there 
is  a  radical  sound  distinction,  between  proceedings  by  ac- 
tion and  indictment.  In  the  first  place,  upon  an  indictment 
or  information  for  a  libel,  .the  character  of  the  prosecutor, 
although  he  be  a  private  individual,  has  nothing  to  do  with 
the  case,  because  the.  object  is  to  prevent  a  breach  of  the 
peace..  -  Character,  in  that  pomt  of  view,. is  out  of  the  ques-  - 
(a)  1  B.  and  A.  845« 
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lion;  and  indeed  it  may  often  happen  that  the  man  who  has 
no  character  at  all  has  a  better  chance,  than  he  who  has  a 
good  character,  and  is  of  a  peaceable  disposition.  .  Bat  in  ^^^^* 
civil  actions,  on  the  contrary,  the  loss  of  character  is  the  veiy  Thwaitis. 
basis  of  the  action.  The  books  are  full  of  cases  upon  this 
point  (a).  There  is  also  a. distinction  as  to  costs  which  it 
is  unnecessary  more  particularly  to  point  out.  The  next 
distinction  between  indictments  and  actions  is,  that  in  the 
ktter,  the  plaintiff,  must  have  sustained  some  particular 
injury  or  inconvenience.  For  instance,  though  a  public 
nuisance  may  produce  particular  inconvenience  to  an  indi- 
vidual, it  does  not  follow  that  he  can  maintain  an  action. 
In  Ireson  v.  Moore  (b)  it  was  held,  that  unless  the  plaintiff 
shews  that  he  has  some  local  fixed  interest  which  does  not 
belong  to  the  rest  of  the  King's  si^bjects,  he  can  maintain 
no  action.  Here,  at  the  time  when  this  action  was  com- 
menced, the  plaintiff  had  not  sustained  any  particular  injury 
any  more  than  the  rest  of  the  King's  subjects.  The  utYnost 
that  this  publication  can  be  said  to  have  a  tendency  to  Ido^ 
is  to  impede  the  due  administration  of  justice,  but  in  this 
respect  the  plaintiff  has  suffered  no  more  inconvenience, 
than  may  be  supposed  to  have  resulted  to  him  in  common 
vrith  all  the  public.  He  has  sustained  no  special  or  par- 
ticular injury,  whicb  can  give  him  a  right  of  action.  Ano- 
ther distinction  between  an  indictment  and  an  action  for  a  - 
libel  is,  that  in  die  one  case  the  truth  of  the  matter  stated  is 
no  defence,  whereas  in  the  latter  the  truth  of  it  is  every 
thing.  The  next  distinction  is,  that  if  a  prosecution  is  insti- 
tuted for  a  libel,  and  the  prosecutor  dies  before,  or  during 
the  prosecution,  still  the  indictment  may  be  proceeded  in, 
and  the  defendant  brought  to  punishment.  Not  so  of  an 
action,  for  actio  personalis  moritur  cum  person&.  The  suit 
abates  upon  the  death  of  the  plaintiff,  so  that  there  is  a  wide 
distinction  in  this  respect  between  the  twa  cases.  The 
form  in  each  is  also  different.  .  There  is  one  rule  only,  in 
which  they  both  concur,  namely,  that  in  both  a  civil  action 
(a)  See  1  Levins,  82.  (h)  1  Salk.  15. 
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and  in  an  indictment,  the  libel  must  contain  somettung  mor? 

than  mere,  defamatory  matter;  there  must  be  an  evil-  inten* 

tion  in  the  party  publishing  the  libel,  and  a  civil  action  ouir 

Tbwaites.    ^^^  jj^  maintained  if  there  ie  a  total  absence. of  malice  in 

the  mind  of  the  defendant.    In  this  respect  alone  do  theae 

modes  «of  proceeding  concur.    [Bayley^  J.  Have  yqu  wj 

authority  for  saying  that  in  a  private  action  of  slander  which 

is  utterly  false,  it  is  a  ^ood  defence  that  the  defendant  vpfAx 

the  words  without  malice?]     There  are  several  cases,  19 

which  that  principle  is  recognized,  but  it  is  sufficient  to  refer 

to  those  authorities  which  are  applicable  to  the  particular 

case  now  under  consideration.    In  Carpenitr  v.  T(irranJL{4Ci 

an  action  was  brought  for  these* words:  '^  Carpenter  was  it 

Winchester  gaol,  and  tried  for  his  life,  and  would  have  beei 

hanged  had  it  not  been  for  Leggat,  for  breaking  opfa>.  the 

granary  of  fanner  ^.  and  stealing  his  bacon;"  and.  there 

Lee,  J.  said, ''  if  these  words  had  been  only  a  narrative  of 

what  passed  at  the  trial,  he  might  have  pleaded ,  it  so  and 

justified,  though  at  the  trial  it  could  have  been  given  in  evi* 

dence  in  mitigation  of  damages;  the  true  gist  of  the  action 

with  respect  to  the  defendant  being,  whether  he  spoke  the 

words  falsely  and  maliciously.''     The  case  of  Curry  v. 

Walter  {b)  seems .  an  authority  expressly  in  point,  for  that 

was  the  caise  of  a  newspaper  report  of  an  eXf  parte  proceed* 

ing  in  this  Court.    It  was  an  account  of  an  application,  for 

a  criminal  information  against  magistrates  for  alleged  mis* 

conduct,  and  the  application  was  refused  for  want  of  due 

notice  of  motion.    Tlie  proceeding  was  stopped  in  linunei 

oa  a  technical  ground,  a9d  was  to  all  intents  and  purposea 

an  ex-parte  proceeding.     It  was  objected  that  .an  action  for 

such  a  publication  was  not  maintainable;  and  Eyre,  C  J, 

laid  it  down  that  a  boni  fide  report  containing  the  substance 

of  the  speech  delivered  in  Court  was  not  actionable.     Thia 

decision  was  after>vards  confirmed  in  the  Court  of  Conasaon 

Pleas  (c);  and  it  was  held  that  although  such  an  exriHurte 

(a)  Cas.  temp.  Hardw.  339.  (b)  1  Esp.  456. 

(c)  1  Bos.  &  Pul.  525. 
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publication  might  be  defamatory  of  the  character  of  an  in*  J8S4. 
dividual,  yet  the  party  could  have  no  action.  It  must  fre-  *''*''^^'^^. 
quently  happen  that  the  reports  of  what  passes  in  Courts  of  ^^f^^ 
Justice  will  be  injurious  to  the  character  of  private  persons,  Thwaitu* 
but  if  there  is  to  be  any  limitation  to  the  privilege  of  report- 
ing what  passes,  it  will  operate  to  its  total  destruction.  Un« 
doubtedly  in  Curry  v.  Walter  the  decision  was  in  a  great 
degree  founded  on  the  circumstance  of  the  publicity  of  the 
tribunal,  and  that  a  Court  of  Justice  being  open  to  all  the 
world,  it  was  lawful  to  publish  what  passed  there.  Lord 
C.  J.  Eyre^  however,  did  not  lay  any  stress  on  the  sort  of 
jurisdiction  which  belonged  to  the  tribunal,  but  relied  upon 
its  publicity.  Now  if  the  magistrates  at  a  public  police 
office  do  not  chuse  to  exclude  the  public,  or  prohibit  the 
publication  of  their  proceedings,  theirs  is  as  much  an  open 
Court  as  any  other  tribunal  in  the  country.  {BayUtf^  J. 
Define  what  is  a  public  Court  of  Justice.  The  Court  in 
which  we  sit,  is  a  public  Court;  but  is  the  magistrates* 
room  a  public  Court?  The  question  is  not  whether  the 
Justice  room,  is  in  fact,  open  to  the  public,  but  whether  it 
ought  to  be  so.  There  is  a  very  material  distinction  be- 
tween a  police  office,  and  a  public  Court  of  Justice.]  In 
Currie  v.  Walter,  Lord  C.  J.  Eyre  speaks  of  the  publicity 
of  the  tribunal,  and  not  of  the  nature  of  the  jurisdiction* 
Here  the  magistrates  did  not  think  proper  to  exclude  the 
public,  as  they  might  have  done,  according  to  the  late  case 
of  Cox  V.  Coleridge  (a),  and  therefore  as  it  was  in  fact  an 
open  Court,  its  proceedings  might  lawfully  be  made  public. 
[Bayley,  J.  What  Lord  C.  J.  Eyre  says^  is  applicable  to  af 
Court,  the  proceedings  of  which  must  of  necessity  be  pub* 
He]  No  judicial  decision  has  ever  taken  place  shaking  the 
authority  of  Currie  v.  Walter,  the  doctrine  of  which  is  cer-' 
tainly  in  point  with  this  case.  It  was  recognized  as  law  in- 
Stiles  v.  Noakes  (6),  Rex  v.  Fisher  (c),  Rex  v.  CarlSe,  where 
the  defendant  was  prosecuted  for  publishing  ^what  he  called 
Ub  mock  trial,  and  in  Lewis  v.  Clement.  The  case  of  Rex  - 
00  Ante,  vol.  iii.  86.       y{b)  7  East,  493.  (c)  9  Campb.  570. 
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V.  Wright  (a)  is  also  in  point  with  this.  There'  it  was  so^ 
leihnly  decided,  that  tlie  printing  of  a  true  copy  of  the  report 
of  a  Committee  of  the  House  of  Commons,  containing  a 
charge  injurious  to  an  individual,  was  not  libellous.  From 
analogy,  then,  the  publication  of  what  passes  before  a  magis- 
trate, if  truly  reported,  must  be  equally  privileged.  '  The 
intention  of  the  party  is  to  be  considered.  The  defendants 
have  published  a  true  narrative,  report,  and  account  of  what 
passed  before  the  magistrate.  If  it  was  not  defamatory  to 
say  all  this  before  the  magistrate  surely  it  cannot  be  libel' 
lous  to  publish  it  in  a  newspaper.  It  is  a  visionary  objection 
so  say  that  the  plaii^tiff  cannot  have  a  fair  trial,  in  conse- 
quence of  this  publicatton,*if  the  accusation  itself  be  well 
founded.  It  can  be  no  libel  to  say  truly  that  a  man  was 
accused  of  a. crime.  Upon  principles  of  public  policy  it  is 
of  importance,  that  publicity  should  be  given  to  matters  of 
this  nature  if  it  be  done  fairly  and  bon&  fide.  The  public  is 
interested  in  information  contained  in  such  publications  aa 
far  as  they  respect  the  detection  or  prevention  of  crime* 
Would  it  be  a  libel  to  publish  a  handbill  offering  a  reward 
for  the  apprehension  of  a  person  bon&  fide  accused  of  a 
crime?  The  case  of  Delany  v.  Joines  (Ji)  is  an  authority  to 
shew  that  it  would  not.  Then  if  not,  the  publication  in 
question  cannot  be  considered  libellous.  Would  it  be  a 
libel  to  publish  as  a  fact'  that  the  grand  jury  had  found  a 
true  bill  against  A.  B.  for  felony?  for  to  that  length  must 
the  argument  go  on  the  other  side.  Here  there  is  no  affirnia- 
tion  of  the  defendant's  guilt.  All  that  is  said  is  that  the 
plaintiff  was  accused  of  the  offence  imputed  to  him  by  the 
pn>secutrix.  Nobody  ever  supposes  that  police  reports 
contain  the  whole  case  on  both  sides.  Every  man  knows 
that  they  are  ex-parte  statements  of  what  takes  place  previous 
to  trial,  and  therefore  it  is  idle  to  imagine  that  such  publica- 
Uons  can  pervert  justice,  or  prevent  a  fair  and  impartial  trial 
to  the  party  accused.  The  doctrine  contended  for  on  the 
other  side  would  go  the  whole  lengtli  of  preventing  any  per- 
(a)  8  T.  R.  393.  (6)  4  Esp.  191. 
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80D  from  even  pr^f^rring  an  accusationi  lest  he  should  be 
subjected  to  an  action.  If  it  is  supposed  that  these  publica- 
tions have  a  tendency  to  prejudice  the  mind^  of  the  jury  who 
are  to  try  the  offence,  it  may  with  much  more  propriety  be 
said  that  the  bare  reading  of  an  indictment  will  have  that 
effect,  and  certainly  it  will  have  as  much  as  the  reading  of 
a  report  of  the  case  beforehand  in  the  newspaper.  Where 
is  the  distinction  or  the  limit  to  be  drawn  if  this  is  to  be  the 
test  of  the  legality  of  such  publications?  The  argument  on 
the  other  side  assumes  several  propositions  which  have  no 
foundation.  In  the  first  place  it  assumes  that  the  persons 
who  are  present  at  the  examinations  of  a  party  accused  wiU 
keep  secret  what  they  have  heard.  In  the  second,  it  as- 
sumes that  what  may  lawfully  be  heard  by  as  many  persons 
as  the  police  office  will  conveniently  contain,  may  not  law- 
fully be  communicated  to  others  out  of  doors,  either  verbally 
or  by  writing.  Is  it  to  be  said  that  the  lips  of  persons  who 
have  heard  what  passes  in  a  police  office  must  be  sealed, 
and  that  they  shall  not  communicate  one  with  the  other 
without  subjecting  themselves  to  an  action?  Again^  it 
assumes  that  there  will  be  a  trial  of  the  plaintiff  for  the 
alleged  offence.  Now  that  is  falsely  assumed,  becaiise  it 
is  not  averred  on  this  record  that  it  is  even  likely  that  the 
plaintiff  will  be  prosecuted.  The  charge  may  have  been 
compromised  or  disposed  of  in  some  other  way.  The  only 
pretence  upon  which  it  is  to  be  supposed  that  the  plaintiff 
will  be  prejudiced,  is  that  he  may  not  have  a  fair  trial  by 
reason  of  this  publication.  Suppose  no  trial  ever  takes 
place,  surely  the  plaintiff  is  out  of  Court  on  that  ground. 
It  is  not  improbable  that,  under  the  circumstances  of  the 
case,  the  plaintiff  will  never  be  brought  to  trial,  and  if  that 
be  so,  then  he  can  have  sustained  no  injury.  [Baylet/^  J. 
If  the  party  who  has  brought  forward  a  false  charge  against 
another,  does  ndt  chuse  afterwards  to  go  before  a  grand 
jury  and  prefer  a  bill  of  indictment,  does  not  the  publication 
of  the  charge  work  a  prejudice  tb  the  character  of  the  party 
accused  ?]     Thiat  may  be;  but  the  remedy  is  not  against  the 
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publisher,. but  against  the  person  who  makc|<  the  f^Ue 
chaise.    Here  the  ground  taken  is  that  the  plaintiff  will  be 
.prejudiced  oniiiB  trial  by  this  publication,;  but.  if  there  be 
no  intention  to  prosecute  and  if  none  be  averred,  then  that 
ground  of  argument' wholly  fails.    Why  is  it  to  be  assumed 
that  the  jury  will  necessarily  be  prejudiced  by  this  publica- 
tion?   Non  constat  that  they  will  ever  see  the  newspaper  in 
which  the  publication  appears.     But  besides  this,  the  law 
does  not  suppose  that  jurymen  are  entirely  ignorant  when 
they  come  into  the  box,  of  the  matters  they  are  to  try;  for 
they  are  required  to  come  from  the  neighbourhood  of  the 
place  where  the  offence  is  committed,  and  it  is  well  known 
ifaat  when  any  case  of  public  interest  arises  it  is  universally 
^Iked  of,  and  innumerable  reports  concerning  it  are  whis- 
pered  abroad,  from  which  the  minds  of  jury  mien  are  in  much 
greater  danger  of  being  poisoned,  than  from  authentic  a,c- 
counts  of  informations  upon  oath  before  the  committing 
magistrate.    In  Rex  v.  Fisher  it  was  said  that  the  sense  of 
the  legislature  had  been  lately  declared  upon  this  subject. 
A  bill  was  introduced  into  parliament  in  1810  to  prohibit 
these  publications  (which  shews  that  they  were  not  unlawful 
before);  but  the  opinion  of  enlightened  men  being  that  the 
general  benefit  ariamg  from  them  outweighs  the  private  in- 
convenience, the  bill  was  dropped.     But  assuming  that  these 
publications  are  sometimes  injurious  to  individuals,  still  they 
are  often  attended  with  great  public  advantage  in  the  fur^ 
therance  of  justice.    They  are  useful  from  their  tendency 
to  protect  innocent  persons,  falsely  accused,  by  communi- 
cating knowledge  of  the  accusation  to  their  friends,  and 
enabling  them  to  come  forward  on  their  behalf*    On  the 
other  hand  they  are  useful  as  a  channel  of  infOTmation  to 
persons  who  may  give  evidence  in  support  of  an  accusation 
against  others  justly  charged.    Many  cases  never  go  to 
trial  and  sentence,  and  non  constat  that  this  plain^ff  would 
be  convicted;  but  still  it  is  of  the  utmost  importance  to  the 
public  to  kno^  what  is  going  on  before  pcdice  magistnitea» 
whether  a  prosecution  takes  place  or  not,  for  every  man  is 
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interested  m  the  administratioli  of  justice.  It  frequently 
imppetift  tiiat  prisoners  who  are  committed  for  trial  for  of- 
fences are  not  prosecuted,  and  yet  could  it  be  said  that  the 
insertion  of  their  names  in  the  calendar  of  prisoners,  would 
give  tfaem  a  right  of  action  against  the  printer  of  the  calendar^ 
Even  as  respects  the  vigilance  which  is  justly  exercised  by 
the  pnblic  in  watching  the  proceedings  of  magistrates,  it  is 
of  essential  impoitance  that  what  takes  place  before  them 
should  be  made  public.  If  it  be  lawful  to  watch  Courts  of 
superior  jurisdiction,  how  much  more  justifiable  is  it  -to 
view  Irith  jealousy  the  conduct  of  inferior  Courts.  Is  there 
to  be  less  vigikmce  exercised  with  regard  to  inferior,  than  to 
superior  jurudictions?  No  sound  distinction  can  be  made 
between  the  right  of  publishing  ex«parte  proceedings  and 
those  whiefa  terminate  immediately  in  adjudication  and  sen* 
tence,  for  the  public  are  equally  interested  in  both.  It  can 
be  no  slander  to  say  of  any  man,  however  honourable  or  in- 
nocent he  may  be,  that  he  is  accused,  if  there  be  no  predi- 
cation of  his  guilt.  The  most  innocent  men  are  frequently 
accused  falsely,  but  it  is  no  libel  to  repeat  an  accusation,  if 
it  be  made  in  the  course  of  justice.  In  the  eye  of  the  law 
every  accused  peron  is  presumed  to  be  innocent  until  con- 
demnation takes  place,  and  upon  the  same  principle  the  law 
will  not  presume  the  statement  of  the  accusation  to  be  slan- 
derotts.  For  these  reasons  the  publication  in  question  is 
privileged.  But  there  is  another  ground  which  affords  a 
complete  answer  to  this  action.  Malice  in  the  defendant  is 
of  the  very  essence  of  the  action  for  libel,  and  if  there  be  a 
complete  absence  of  malicious  motive,  it  is  a  full  defence. 
Here  there  is  a  total  absence  of  malice,  and  consequently 
die  action  must  fail.  There  are  several  authorities  to  shew 
that  the  malice  of  the  defendant  is  negatived,  where  the 
defamatory  matter  is  delivered  bon^i  fide,  or  justified  by  the 
CMTcasion,  or  from  the  interest  which  the  party  has  in  the 
accusation.  Upon  these  principles  Delaney  v.  Jones  {a), 
MouUcn  v.  Clapham  (fi).  Brook  v.  Montagu  (c),  Hodgson  v. 

(a)  4  Esp.  191.  (6)  1  Roll.  Abr.  37.  (r)  Cro.  Jac.  90. 
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Scarlett  (a),  Edmondson  v.  Stephenson  {bylVeatherstoM  t. 
Hawkins  (c),  and  Greenwood's  case,  cited  in  Cro.  Jac.  90, 
were  decided.  These  are  all  authorities  to  shew  that  the 
Tbwaitss,  occasion  of  delivering  the  defamatory  matter  rebuts  the  pre- 
sumption of  malice.  Applying  this  principle  to  the  case  at 
bar,  the  occasion  justifies  the  publication  and  rebuts  the 
presumption  of  malice.  A  newspaper  editor  stands  in  loco 
of  a  trustee  of  the  public  morals.  In  that  character  he  has 
an  important  influence  in  guarding  the  morals  of  the  country. 
He  has  a  great  and  important  duty  and  office  to  perform, 
whether  in  communicating  information  or  instruction  to  the 
public.  The  proprietor  of  a  newspaper  is  recognized  by 
statutes,  as  an  ostensible  person,  who  has  certain  duties  to 
perform,  and  is  subjected  to  particular  responsibilities.  In 
this  case,  therefore/ the  defendants  do  not  stand  in  the  sitaa- 
.  tion  of  persons  who  have  no  excuse  or  laudable  motive  for 
the  publication  of  the  supposed  Ubel.  No  intention  can  be 
imputed  to  them  beyond  the  desire  of  informing  the  public, 
and  communicating  to  their  readers,  as  matter  of  news  and 
instruction,  that  which  passes  openly  and  publicly  before  a 
magistrate.  The' public,  as  already  said,  have  an  interest  id 
all  proceedings  relating  to  the  administration  of  justice,  and 
consequently,  whether  in  the  result  those  proceedings  are 
favourable  or  otherwise  to  the  party  accused^  the  fact  of  ihe 
accusation  may  be  lawfully  made  public.  If  the  matter  of 
accusation  be  not  per  se  libellous,  it  cannot  become  so  by; 
publication.  The  principle  upon  which  this  case  must  be 
decided,  is  also  recognized  in  Dihdin  v.  Swan  (d)  and  Carr 
v.  Hood(e),  where  it  is  held  that  theatrical  or  literary  criti- 
cism, however  injurious  it  may  be  to  the  individual,  yet  if 
bon&  fide,  it  is  not  actionable,  on  account  of  the  interest 
which  the  public  has  in  matters  of  this  nature.  The  casea 
of  Astley  v.  Youtig(J'),  Crawford  v.  Johnson{g),  Rex  v. 
Lord  Abingdon  {h\  Harrison  v.  King(i),  also  support  the 

'       (a)  1  B.  and  A.  ^32.  (6)  Bull.  N.  P.  8. 

(c)  1  T.  R.  no.    See  Fairman  v  Ives,  ante,  vol.  i.  352. 

(d)  1  E»p.  88.  (e)  1  Camp.  355.  (/)  2  Burr.  810. 

(g)  1  Levins,  82.     (A)  1  Esp.  28.      (i)  4  Price,  46.  id.  7  Taunt.  4S1. 


MICHAELMAS  TERM,  FIFTH  GEO;  lY.  47B 

principle  upon  which  this  is  to  be  decided.  On  these  1824. 
gronnds  the  second,  which  is  the  material  plea  upon  the  ^"^^^ 
record,  is  an  answer  to  the  action.     Inat  plea  expressly  v. 

avers,  that  the  supposed  libellous  matter  was  published  "^b^^i^^* 
-without  any  malicious  motive  whatever,  and  as  that  fact  is 
admitted  by  the  demurrer,  it  is  an  answer  to  the  action. 
But  then  it  is  objected  that  this  publication  cannot  be 
justified  inasmuch  as  it  only  contains  the  substance  of  what 
took  place  before  the  magistrates,  and  does  not  set  out  the 
whole  of  the  evidence,  and  the  case  of  Lewis  v.  Walter  {a)  is 
referred  to  as  an  authority  in  point.  Now  that  case  is  distin^ 
guishable  from  this,  because  there  there  was  no  reason*  for 
not  setting  out  the  details  of  the  evidence.  Here  there  is  the 
strongest  reason  for  omitting  them,  because  if  all  the  deposi* 
tions  were  detailed  in  the  newspaper  as  delivered,  they  would 
be  offensive  to  public  morals  and  decency."^  Indeed  had  the 
defendants  published  those  offensive  details,  they  would  be 
liable  to  an  indictment  for  an  offence  contra  bonos  mores. 
But  independently  of  this  answer  to  the  objection,  it  would 
be  almost  impracticable,  and  certainly  impolitic,  to  give  a 
verbatim  report  of  proceedings  of  any  description  at  a  police 
office,  or  before  the  superior  courts  of  justice.  If  it  he-held 
that  nothing  short  of  a  verbatim  account  of  such  transactions 
AM  be  an  excuse  for  the  publisher,  it  must  operate  as  a 
total  annihilation  of  the  privilege  of  reporting.  Indeed  a 
verbatim  report  of  any  sort  can  never  give  the  same  «ense 
of  what  takes  place,  so  well  as  a  report  of  the  substance 
of  what  passes.  On  this  ground  also  the  defendants  are 
entitled  to  judgment  (6). 

Paiteson,  in  reply,  r^-urged  the  argument  which  he  had 
addressed  in  support  of  the  demurrer.  I 

The  Court  took  time  to  consider  the  case,  and  judgment 
was  now  delivered  by 

(a)  4  B.  aod  A.  465. 

{b)  The  argument  upon  the  mere  technical  objections  arising  on  the 
pleadiogSy  it  is  unnecessary  to  detail. 
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circumstance/  The  sixth  plea  is  pleaded  only  to  the  sup* 
posed  libel  of  the  1.5th  July,  which  alleges  that  the  plaintiff 
was  examined  at  the  police  office^  and  ordered  to  enter  into 
recognizances ;  and  the  plea  avers  that  the  plaintiff  was  so 
examined,  and  that  he  was  ordered  to  enter  into  such  recog- 
nizances, and  as  diis  libel  contains  no  detail  of  the  evidence, 
nor  any  comment  on  the  case,  but  nakedly  states  the  fact  of 
what  the  justice  thought  fit  to  do,  we  think  this  is  a  good 
plea.  And  the  eighth  plea,  being  also  pleaded  to  part  only 
of  that  second  supposed  libel,  we  think  that  also  is  a  good 
plea  for  the  same  reason.  The  seveuth  plea  is  pleaded  to  a 
part  only  of  the  supposed  libel  of  the  10th  Julyj  and  in  all 
other  respects  it  resembles  the  fifth  plea,  on  which  our 
opinion  has  been  already  given. 

It  remains  only  to  consider  the  second  plea,  which  was 
very  properly  treated  in  the  argument  for  the  defendants  as 
the  most  important  plea  in  this  case.  '  Now  that  plea  states 
/'  that.before  any  of  the  said  several  times  when,  &c.  to  wit, 
on  the  Bth  day  of  .July  ^  1823,  at  the  public  office  at  Bow 
Sireei,  before  the  said  Thomas  Halls,  so  being  such  justice 
as  aforesaid,  the  plaintiff  did  undergo  a  long  examination,  on 
a  charge  of  having  indecently  assaulted  a  female  child  of 
only  thirteen  years  old,  to  wit,  one  uinn  Chandler,  and 
attempting  to  violate  the  person  of  the  said  uinn  Chandlery 
and  .the  evidence  of  the  child  herself,  and  her  companion, 
the  plaintiff's  own  cousin,  of  the  same  age,  did  upon  that 
occasion  then  and  there  display  a  complication  of  disgusting 
indecencies,  although  the  plaintiff  then  and  there  denied  the 
principal  facts .  alleged,  and  the  children  made  some  slight 
variation  in  their  evidence,  and  eventually  the  plaintiff  was 
on  that  occasion  then  and  there  admitted  to  bail,  himself  in 
100/.  and  two  sureties  in  50/.  each,  for  the  appearance  of 
him,  the  said  plaintiff,  again  on  Tuesday  then  next  following. 
And  that  afterwards,  to  wit,  on  Tuesday  the  15th  day  of 
July,  hi. the  year  aforesaid,  at  the  said  public  office  in  £ot9 
Street  aforesaid,  the  plaintiff  was  again  examined  before  the 
said  Thomas  Halls,  so  being  such  justice  as  aforesaid,  touch- 
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ing  the  said  charge,  but  no  further  evidence  was  heard,  and 
he,  the  said  plaintiff,  was  then  and  there  ordered  by  the  said 
justice  to  enter  into  recognizance  to  the  amount  of  200/.  for 
his  appearance  at  the  sessions,  and  all  the  witnesses  were 
bound  over  to  prosecute.     And  that  the  said  several  sup- 
posed libels,  in  the  said  declaration  mentioned,  contained 
and  contain  no  other  than  a  true,  fair,  and  just  report  and 
account  of  the  proceedings  which  took  place  on  the  said 
8th  and  15th  days  of  July  respectively,  at  the  said  public 
police  office  at  Bow  Street  aforesaid,   on  the  respective 
occasions  aforesaid,  and  were  printed  and  published  ,by  the 
defendants '  in  the   said  newspaper,  called   the   Morning 
Herald,  with  no  scandalous,  malicious  or  defamatory,  un- 
worthy or  unlawful  motive  whatever,  and  that  the  said  pro- 
ceedings therein  reported,  as  aforesaid,  took  place  as  afore- 
said, publicly  and  openly  at  the  said  police  office,  and  the 
said  reports  or  accounts  thereof,  composing  the  said  sup- 
posed libels,  were  so  printed  and  published  as  aforesaid,  in 
the  said  newspaper,  as  public  news  of  such  public  proceed- 
ings, and  with  no  other  intent  and  for  no  other  object  or 
purpose  whatsoever.^'    That  is  the  whole  of  the  second 
plea.     Now  this  plea  is  founded  on  the  supposition  that  it 
is  lawful  for  the  editor  of  a  public  journal  to  publish  ac- 
counts of  proceedings  taking  place  before  justices  of  the 
peace  by  way  of  preliminary  inquiry,  and  with  a  view  to 
commit  to  prison,  or  otherwise  make  amenable  to  justice, 
persons  against  whom  charges  are  preferred  before  the  jus- 
tices, and  to  do  this  where  the  proceeding  terminates  by 
commitment  or  bail,  and  before  the  intended  trial  can  take 
place,  provided  the  proceedings  themselves  are  conducted 
openly,  and  the  accounts  are  just  and  true.    This  propo* 
sition  was  strongly  contended  for  in  the  argument  on'behalf 
of  the  defendants,  and  it  was  inferred,  from  the  supposed 
legality  of  such  publications,  that  no  action  can  be  main- 
tained by  the  person  thus  accused,  whose  character  and 
reputation  may  be  injured  by  the  publication. 
.   This  case  was  argued  before  us  with  much  learning  on 
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both'gidesy  sud  all  the  decisions  and  opbions  of  Judges^ 
that  have  any  bearing  on  the  question^  ivere  quoted  <hi  thk 
one  side  or  the  other.  It  would  be  an  unnecessary  employ- 
ment of  the  time  of  the  Court  to  comntent  on  al) .  these 
authorities.  It  is  sufBclent  to  say  that  there  is  not  one  of 
them  whifch  plainly  supports  the  afiirmative  of  this  propo* 
sitiop,  and  that  there  are  many  expressly  declaring  the  nega- 
tive. The  case  approaching  nearest,  and  certainly  ap|>ioach- 
ing  nearly,  to  the  affirmatire,  is  that  of  Curritv.  Walter, 
reported  in  1  Esp.  456,  and  1  Bos.  and  Pul.  522.  Thai 
case^  which  is  undoubtedly  a  great  authority  in  itself,  de« 
rives  additional  weight  from  the  manner  in  which  it  is  men"^ 
tioned  by  Mr.  Justice  Lawrence,  in  the  subsequent  case  of 
Rex  V.  Wright;  but  it  has  not  received  the  sanctioo  of  sub^* 
sequent  judges,  and  it  differs  in  some  iipportant  facts  from 
the  present  case.  It  was  an  account  of  a  procejeding  in  this 
Cotirt^ — a  Court  instituted  for  final  determination,  9&  weH 
as  preliminary  inquiry,  ai^d  whose  doors  are,  as  they  ought 
to  be,  open  to  a^  many  of  the.  public  as  can  be  convenieatly 
accommodated  within  its  walls.  The  proceeding  now  in 
question  was  before  justices  of  the  peace,  and  was  of  a  kind 
which  they  may  lawfully  conduct  in  private,  whenever  thej 
think  fit  so  to  do.  That  proceeding,  which  was  the  founda-^ 
tion  of  the  action  in  Currie  v.  Walter,  terminated  by  a 
refusal  of  the  application,  and  not  by  putting  the.  subject 
into  a  train  for  further  inquiry  and  trial.  The  proceeding 
in  question  terminated,  in  the  first  instance,  by  holding  the 
accused  to  bail  for  his  future  appearance  before  the  justice^ 
and  finally,  by  holding  him  to  bail  to  take  his  trial  before  a 
jury.  Such  a  trial  therefore  might  be  expected  at  the  time 
of  each  of  die  publications.  This  Court  has  on  more  occa^ 
sions  than  one,  within  a  few  years,  been  called  upon  to  ex- 
press it&  opinion  judicially  on  the  publication  of  preliminary 
and  ex-parte  proceedmgs,  and  has  on  every  occasion  de- 
livered its  judgment  Against  the  legality  of  such  proceedings, 
as  was  done  by  Mr.  Justice  Heath,  in  the  year  1804,  in  tba 
case  of  Rex  v.  Lee  (a).  Other  Judges  have  delivered 
(a)  5  Esp.  ISS. 
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opinions  to  the  same  effect,  and  it  is  veil  known  that  fl[iaDy 
other  persons  have  lamented  the  inconvenience  aiid  the  mhh 
chievous  tendency  of  such  publications.  They  were,  withfai 
the  raemoiy  of  many  persons  now  living,  rare  and  unfrequent* 
They  have  gradually  increased  in  number,  and  now  unhap^ 
pily  are  becoming  very  frequent  and  numerous ;  but  they 
are  not  on  that  account  the  less  unlawful,  nor  is  it  less  the 
duty  of  those  to  whom  the  administration  of  justice  is  en^^ 
trusted,  to  express  their  judgment  against  them. 

I  have  pointed  out  some  distinction  between  this  case 
and  Currie  v.  W alter ,  but  we  wish  it  not  to  be  inferred  fron 
thence,  that  we  think  the  publication  of  ex-parte  proceed^, 
ings,  even  in  this  Court,  is  to  be  a  matter  allowable  by  law  | 
but  that  point  will  remain  to  be  considered  whenever  die 
qnestion  shall  properly  arise ;  it  does  arise  in  this  case. 

It  was. further  contended,  that  even  supposing  publica* 
tions  of  this  kind' tor  be  so  far  unlawful  as  to  render  their 
authors  amenable  to  the  criminal  law,  by  reason  of  the  pub* 
lie  inconvenience  and  mischief,  yet  that  the  party  himself 
could  not  maintain  a  civil  action  in  respect  of  such  publican 
tions,  or  at  least  that  the  plaintiff  was  barred  of  his  action 
in  the  present  case  by  the  denial  of  malice,  which  denial 
was  supposed  to  be  admitted  by  the  demurrer.  If,  how«* 
ever,  a  plea  is  bad  in  law,  a  demurrer  admits  ilo  £Eict  alleged 
in  it  I  take  it  to  be  a  general  rule  that  a  par^  who  sus^ 
tains  a  special  and  particular  injury,  by  an  act  which  \9 
unlawful  on  the  ground  of  public  injury,  may  maintain  an 
action  for  his  own  special  injuiy ;  and  if  jpublications  like 
the  present  tend  to  prevent  or  impede  the  due  administration 
of  justice  towards  persons  accused  of  offences,  if  is  impos- 
sible to  say  that  the  individual,  whose  trial  may  be  affected 
by  them,  does  not  sustain  a  special  and  peculiar  injury  even 
in  that  view;  and  he  certainly  sustains  an  injury  to  his  clia* 
racter  of  the  same  nature  as  the  bjury  to  any  other  person 
by  any  other  species  of  defamation.  I  take  it  to  be  a  general 
rule,  that  every  act,  unlawful  in  itself  and  injurious  to  ano- 
ther, is  considered  in  law  to  be  done  malo  animo  towards 
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1824.       both  sides,  aud  all  the  decisions  and  opinions  of  Judges^ 
,v^H/i%/      that  have  any  bearing  on  the  question,  Mrere  qubibed  oil  th^ 
^,  one  side  or  the  other.     It  would  be  an  unnecessary  employ^ 

TflWAiTts.  juent  of  the  time  of  the  0>urt  to  comment  on  aU. these 
authorities.  It  is  sufficient  to  say  that  there  is  not  one  of 
them  which  plainly  supports  the  aflSrmative  of  this  po'opo- 
sition,  and  that  there  are  many  expressly  declaring  the  nega* 
'  tive.  The  case  approaching  nearest,  and  certainly  approach- 
ing nearly,  to  the  affirmative,  is  that  of  Curtis' v.  Walter^ 
reported  in  1  Ejp.  456,  and  1  Bos.  and  Pul.  522.  That 
case,  which  is  undoubtedly  a  great  authority  in  itself,  do^ 
rives  additional  weight  frotn  the  manner  in  which  it  is  men^ 
tioned  by  Mr.  Justice  Lawrence^  in  the  subsequent  case  of 
Rex  V.  Wright ;  but  it  has  not  received  the  sanction  of  aub^ 
sequent  judges,  and  it  differs  in  some  i^iportant  facts  from 
the  present  case.  It  was  an  account  of  a  proceeding  in  this 
Court^ — ^a  Court  instituted  for  final  detenninati6n,  as  weH 
as  preliminary  inquiry,  ai^d  whose  doors  ftre,  as  they  ought 
to  be,  open  to  ai^  many  of  tha  public  as  can  be  conveniently 
accommodated  within  its  walls.  The  proceeding  now  in 
question  was  before  justices  of  the  peace,  and  was  of  a  kin4 
which  they  may  lawfully  conduct  in  private,  whenever  they 
think  fit  so.  to  do.  That  proceeding,  which  was  the  founda-i 
tion  of  the  action  in  Currie  v.  Walter ^  terminated  by  a 
refusal  of  the  application,  and  not  by  puttmg  the.  subject 
into  a  train  for  further  inquiry  and  trial.  The  proceeding 
in  question  terminated,  iii  the  first  instance,  by  holding  thd 
accused  to  bail  for  his  future  appearance  before  the  justice^ 
and  finally,  by  holding  him  to  bail  to  take  his  trial  before  a 
^  jury.  Such  a  trial  therefore  might  be  expected  at  the  time 
of  each  of  the  puhtications.  This  Court  has  on  more  occa^ 
sions  than  one,  within  a  few  years,  been  called  upon  to  ex* 
press  itft  opinion  judicially  on  the  publication  of  preliminary 
and  ex*parte  proceedings,  and  has  on  every  occasion  de- 
livered its  judgment  Against  the  legality  of  such  proceedings^ 
as  was  done  by  Mr.  Justice  Heath,  in  the  year  1804,  in  the 
case  of  Rex  v.  Lee  (a).  Other  Judges  have  ddivered 
(fl)  5  Esp.  183. 
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opinions  to  the  same  effect,  and  it  is  veil  known  that  qiany 
other  persons  have  lamented  the  inconvenience  atid  the  mis-      «^ 

BuMQAil 

chtevcms  tendency  of  such  pubhcations.    They  were,  within  v, 

the  memory  of  many  persons  now  living,  rare  and  unfreqnent*  *  hwaites". 
They  have  gradually  increased  in  number,  and  now  unhap^ 
pily  are  becoming  very  frequent  and  numerous ;  but  they 
are  not  on  that  account  the  less  unlawful,  nor  is  it  less  the 
duty  of  those  to  whom  the  administration  of  justice  is  en<» 
trusted,  to  express  their  judgment  against  them. 

I  have  pointed  out  some  distinction  between  this  case 
and  Currie  v.  Walter,  but  we  wish  it  not  to  be  inferred  from 
thence^  that  we  think  the  publication  of  ex-parte  prdcecd^, 
ings,  even  in  this  Court,  is  to  be  a  matter  allowable  by  law{ 
but  that  point  will  remain  to  be  considered  whenever  die 
question  shall  properly  arise ;  it  does  arise  in  this  case. 

It  was  .further  contended,  that  even  supposmg  publica« 
tions  of  this  kmd'  to  be  so  far  unlawful  as  to  render  their 
authors  amenable  to  the  criminal  law,  by  reason  of  the  pub* 
lie  inconvenience  and  mischief,  yet  that  the  party  himself 
could  not  maintain  a  civil  action  in  respect  of  such  publica- 
tions, or  at  least  that  the  plaintiff  was  barred  of  his  action 
in  the  present  case  by  the  denial  of  malice,  which  denial 
was  supposed  to  be  admitted  by  the  demurrer.  If,  how- 
ever^ a  plea  is  bad  in  law,  a  demurrer  admits  no  fact  alleged 
in  it.  I  take  it  to  be  a  general  rule  that  a  party  who  sn»^ 
tains  a  special  and  particular  injury,  by  an  act  which  \b 
unlawful  on  the  ground  of  public  injury,  may  maintain  an 
action  for  his  own  special  injuiy ;  and  if  publications  like 
the  present  tend  to  prevent  or  impede  the  due  administration 
of  justice  towards  persons  accused  of  offences,  if  is  impos- 
sible to  say  that  the  individual,  whose  trial  may  be  affected 
by  them,  does  not  sustain  a  special  and  peculiar  injury  even 
in  that  view;  and  he  certainly  sustains  an  injury  to  k^B  ctia- 
racter  of  the  same  nature  as  the  injury  to  any  other  person 
by  any  other  species  of  defamation.  I  take  it  to  be  a  general 
rule,  that  every  act,  unlawful  in  itself  and  injurious  to  ano- 
ther, is  considered  in  law  to  be  done  malo  animo  towards 
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1824.       both'gides,  aud  all  the  decisions  and  opiinoDs  of  Judges^ 
,v^H/«^      that  hiBve  any  bearing  on  the  question.  Mrere  quoted  oil  the 
9.  one  side  or  the  other.     It  would  be  an  unnecessary  employ* 

TflWAiTts.  ment  of  the  time  of  the  0>urt  to  comment  on  all  these 
authorities.  It  is  sufficient  to  say  that  there  is  not  one  of 
ihem  whibh  plainly  supports  the  affirmative  of  this  propo- 
sition, and  that  there  ave  many  e^spressly  declaring  the  nega* 
'  tive.  The  case  approaching  nearest,  and  certainly  approach- 
ing nearly,  to  the  affirmative,  is  that  of  Currit'v.  Walter, 
reported  in  1  £jp.  456,  and  1  Bos.  and  Pul.  5i2.  That 
case^  which  is  undoubtedly  a  great  authority  in  itself,  de^ 
rives  additional  weight  from  the  manner  in  which  it  is  men^ 
tioned  by  Mr.  Justice  Lawrence,  in  the  subsequent  case  of 
Rex  V.  Wright ;  but  it  has  not  received  tbe  sanction  of  aub^ 
sequent  judges,  and  it  differs  in  some  i^iportant  facts  from 
the  present  case.  It  was  an  account  of  a  proceeding  in  this 
Court— a  Court  instituted  for  final  determinati6n,  as  weH 
as  preliminary  inquiry,  aod  whbse  doors  are,  as  they  ought 
to  be,  open  to  v^h  many  of  tha  public  as  can  be  conveniently 
accommodated  within  its  walls.  The  proceeding  now  in 
question  was  before  justices  of  the  peace,  and  was  of  a  kin4 
which  they  may  lawfully  conduct  in  private,  whenever  they 
think  fit  sOj  to  do.  That  proceeding,  which  was  the  founda^ 
tion  of  the  action  in  Currie  v»  Walter,  terminated  by  a 
refusal  of  the  application,  and  not  by  putting  the.  subject 
into  a  train  for  further  inquiry  and  trial.  The  proceeding 
in  question  terminated,  in  the  first  instance,  by  holding  th^ 
accused  to  bail  for  his  future  appearance  before  the  justice^ 
and  finally,  by  holding  him  to  bail  to  take  his  trial  before  a 
^  jury.  Such  a  trial  therefore  might  be  expected  at  the  time 
of  each  of  the  publications.  This  Court  has  on  more  occa- 
sions thiin  one,  within  a  few  years,  been  called  upon  to  ex- 
press itA  opinion  judicially  on  the  pubticatioB  of  preliminary 
and  ex*parte  proceedings,  and  has  on  every  occasion  de- 
livered its  judgment  Against  the  legality  of  such  proceedings^ 
as  was  done  by  Mr.  Justice  Heath,  in  the  year  1804,  in  the 
case  of  IRex  v.  Lee  (a).  Other  Judges  biive  ddivered 
(a)  5  Esp.  183. 
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opinions  to  the  same  effect,  and  it  is  veil  known  that  qiany 
other  persons  have  lamented  the  inconvenience  atid  the  mis- 
chievcms  tendency  of  such  publications.  They  were,  within  ^"vl^ 
the  memory  of  many  persons  now  living,  rare  and  unfreqnentt  *  hwait*^. 
They  have  gradually  increased  in  number,  and  now  unhap-» 
pily  are  becoming  very  frequent  and  numerous ;  but  they 
are  not  on  that  account  the  less  unlawful,  nor  is  it  less  the 
duty  of  those  to  whom  the  administration  of  justice  is  en^ 
trusted,  to  express  their  judgment  against  them. 

I  have  pointed  out  some  distinction  between  this  case 
and  Currie  v.  Walter,  but  we  wish  it  not  to  be  inferred  from 
thence,  that  we  think  the  publication  of  ex-parte  proceed-^ , 
ings,  even  in  this  Court,  is  to  be  a  matter  allowable  by  law  4 
but  that  point  will  remain  to  be  considered  whenever  die 
question  shall  properly  arise ;  it  does  arise  in  this  case. 

It  was  further  contended,  that  even  supposing  publica* 
tions  of  this  kmd*  to  be  so  far  unlawful  as  to  render  their 
authors  amenable  to  the  criminal  law,  by  reason  of  the  pub* 
lie  inconvenience  and  mischief,  yet  that  the  party  himself 
could  not  maintain  a  civil  action  in  respect  of  such  publican 
tions,  or  at  least  that  the  plaintiff  was  barred  of  his  action 
in  the  present  case  by  the  denial  of  malice,  whidi  denial 
was  supposed  to  be  admitted  by  the  demurrer.  If,  how- 
ever, a  plea  is  bad  in  law,  a  demurrer  admits  no  feet  alleged 
in  it.  I  take  it  to  be  a  general  rule  that  a  party  who  swh 
tains  a  special  and  particular  injury,  by  an  act  which  \9 
unlawful  on  the  ground  of  public  injury,  may  maintain  an 
action  for  his  own  special  injuiy ;  and  if  publications  like 
the  present  tend  to  prevent  or  impede  the  due  administration 
of  justice  towards  persons  accused  of  offences,  if  is  impos- 
sible to  say  that  the  individual,  whose  trial  may  be  affected 
by  them,  does  not  sustain  a  special  and  peculiar  injury  even 
in  that  view;  and  he  certainly  sustains  an  injury  to  his  ctia- 
racter  of  the  same  nature  as  the  injury  to  any  other  person 
by  any  other  species  of  defamation.  I  take  it  to  be  a  general 
rule,  that  every  act,  unlawful  in  itself  and  injurious  to  ano- 
ther, is  considered  in  law  to  be  done  malo  animo  towards 
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the  person  injured ;  and  this  is  all  that  is  meant  by  a  charge 
of  malice  in  a  declaration  of  this  sort,  which  is  introduced 
rather  to  exclude  the  supposition  that  the  publication  may 
have  been  made  on  some  innocent  occasion  than  for  any 
other  purpose.  There  are  some  acts  which  in  themselves 
are  not  unlawful,  but  which  become  so  only  by  reason  of 
their  injury  to  others,  which  in  all  civil  actions  are  charged 
to  be  maliciously  done.  Take  the  common  case  of  an 
offensive  trade,  the  inciting  of  tallow  for  instance,  which  is 
a  trade  not  in  itself  unlawful,  but  if  it  be  carried  on  to  the 
annoyance  of  the  neighbouring  dwellings,  it  becomes  unlaw- 
ful with  respect  to  them,  and  the  inhabitants  may  maintain 
an  action,  and  may  charge  the  act  of  the  defendant  to  be 
malicious ;  and  no  one  ever  objected  to  such  a  charge, 
although  probably  the.  defendant,  in  most  cases,  has  no  per- 
sonal malice  towards  his  neighbours,  but  acts  only  with  a 
yiew  to  his  own  profit  and  gain.  The  publication  in  ques^ 
ttOD  impeaches  the  plaintiff's  character :  a  publication  im- 
peaching private  character  is  actionable,  unless  the  occasion 
of  publishing  makes  the  publication  excusable;  and.  where 
the  publication  is  a  violation  of  the  criminal  jurisprudence 
of  the  country,  and  there  is  nothing  to  call  for  it,  the  publi- 
cation is  not  excusable.  These  observations  upon  the  plea 
are  an  answer  also  to  the  objections  that  were  taken  to  the 
declarationi  for  if  the  facts  stated  in  the  plea  do  not  furnish 
a.drfence,  the  introductory  averments,  even  in  those  counts 
tliat  contain  such,.do  not  shew  that  the  action  is  not  main- 
tainable. The  judgment  of  the  Court,  therefore,  will  be 
for  the  plaintiff  upon  the  demurrer,  to  all  the  pleas  I  ha^e 
named,  except  the  sixth  and  eighth,  upon  which  the  defend- 
ants are  entitled  to  judgment.     . 

The  judgment  was  ordered  to  be  entered  accordingly. 
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The  King  v.  The  Mayor,  Masters  and  Councillors  of 

ToTNESS.  Mondittfy 

January  24. 

J.  EVA'S S  moved  for  a  rule  callbg  on  the  Mayor,  &c.  of  MaDdamusre- 
TotnesSf  to  shew  cause  why  a  mandamus  should  not  issue  ^^  ^roora^ 
to  them,  commanding  them  to  assemble  themselves  together  tion  to  meet 
within  the  borough,  and  consider  of  the  propriety  of  re-  ^^  of  consi-  . 
moving  certain  persons,  by  name,  from  the  office  of  masters  d*""?  the 
aod  councillors  of  the  said  borough,  on  the  ground  of  non-  removing  non- 
residence.     It  was  stated  in  the  affidavits  in  support  of  the  J«»»dcnt  mem- 

.■^"^  Jjers,  where 

motion,  that  of  fourteen  masters  and  councillors  chosen  the  charter  in 

under  thie  charter,  but  ten  resided  within  the  borough ;  that  !f ^^'^jLi. 
of  these,  four  were  unable  to  attend  corporate  meetings  dence^ 
fromNage  and  infiribity;  that  by  the  charter  the  presence  of 
eight  masters  and  councillors  was  necessary  to  constitute  a 
corporate  meeting,  and  that  the  charter,  in  terms,  required 
that  the  masters  and  councillors  should  be  resident  within 
the  borough.  Two  instances  were  mentioned  in  which 
masters  and*councillors  had  been  removed  from  their  office, 
on  the  ground  of  aon-residence.  Great  inconvenience  was 
suggested  as  arising  to  the  inhabitants  from  the  infrequency 
of  corporate'  meetings,  by  reason  of  the  non-residence  of 

VOL.  v.  I  I 


The  King 
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18S5.       members,  vaad  the  illness  of  others,  who  were  wiable  to  at- 
tend; and  it  was.  alleged^  that  such  meetings  were  only 
called  when  they  suited  the  interests  or  convenience  of  the 
ToTHESs.     resident  masters  and  councillors.    This  case^  it  was  urged, 
was  much  stronger  than  Rex  v.  The  Mayor  of  Portsmouth  (a), 
because  here  the  charter  in  terms  required  that  the  masters 
and  councillors  should  be  resident.    [Abbottf  C.  J.  But  the 
difficulty  is,  that  supposing  a  meeting  of  the  corporation  is 
called,  and  they  do  not  chuse  to  remove  the  non-resident 
members,  what  benefit  will  be  derived  from  this  application  i 
If  they  refuse  to  amove,  a  mandamus  will  afford  no  remedy 
whatever  for  the  alleged  evil,]    If  a  legal  meeting  is  called, 
and  they  do  not  think  proper  to  amove,  then  they  will  sub- 
ject themselves  to  a  criminal  information.    [Abbott,  C.  J. 
I  am  not  satisfied  of  that.]    The  charter  requires  that  the 
masters  and  councillors  shall  reside.    It  is  a  duty  imposed 
upon  them,  and  if  they  neglect  to  perform  it,  they  are  liable 
to  amotion ;  and  if  those  whose  duty  it  is  to  amove  refuse 
so  to  do,  a  criminal  information  will  lie.    In  grantmg  the 
charter  to  this  corporation,  the  crown  must  be  supposed  to 
have  done  so  for  a  beneficial  purpose,  with  a  view  to  the  in- 
terests of  the  inhabitants,  but  if  the  members  of  the  cor- 
poration have  disqualified  themselves  by  non-residence,  that 
.purpose  must  fail.    If  the  Court  refuses  this  application, 
the  effect  will  be  diat  this  corporadon  will  cease  to  be  of 
any  use  for  the  purposes  for  which  it  was  originally  incor- 
porated.   This  is  the  strongest  case  which  has  been  pre- 
sented to  the  Court.    The  charter  requires  that  the  masters 
and  councillors  shall  be  mhabitants,  and  the  public  sustain 
a  real  inconvenience  from  the  non-residence  of  some  of  the 
members.    This  is  a  very  important  question,  and  deserves 
at  least  more  serious  consideration  than  can  be  given  it  on 
motion.    [Abboit,  C.  J.  The  Court  has  been  of  opini<Mi, 
and  is  still  of  opinion,  that  if  it  were  to  assume  to  itself  the 
power  of  grantmg  applications  of  this  kind  it  would  exceed 
its  jurisdiction.    This  Court  never  thought  of  entertaining 
such  an  application  until  very  lately  indeed.     In  former 
(a)  Ante,  vol.  iv,  767. 
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times  no  instance  of  the  kind  is  to  be  found.  If  we  were 
now  to  accede  to  it,  we  should  be  opening  a  door  to  liti- 
gation which  would  be  quite  endless.]  The  absence  of  pre- 
cedents may  be  accounted  for,  by  observing  that  in  former 
times  corporators  were  more  astute  in  upholdmg  their  cor- 
porate rights  than  in  modem  times.  The  only  remedy  for 
the  grievance  complained  of  is  by  mandamus.  Until  Rex  v. 
Heaven  (a),  it  was  thought  that  a  quo  warranto  information 
would  lie  for  non-residence,  but  that  case  decides,  that, 
until  the  corporate  officer  is  removed,  such  an  information 
will  not  lie.  Unless,  therefore,  a  mandamus  issues,  this 
corporation  will  become  useless.  There  is  no  other  method 
of  compelling  the  corporators  to  do  their  duty.  It  is  an  un- 
questionable rule  of  law,  that  whenever  a  corporate  body 
is  guilty  of  a  breach  of  duty,  this  Court  will  set  them  in 
motion.  Here  there  has  been  a  breach  of  the  charter,  and 
this  Court  has  authori^  to  compel  the  execution  of  its  pro- 
visions. ^ 

Abbott,  C.  J. — The  question  is  not  properly,  what  the 
members  of  this  corporation  ought  to  do,  but  whether  this 
Court  has  power  to  do  that  which  is  now  required  of  us. 
It  b  extremely  difficult  to  define  the  precise  limits  of  our 
authority ;  but  it  is  our  duty  to  take  care  not  to  exceed  that 
which  is  a  reasonable  limit.  In  governing  our  discretion  we 
must  refer  to  that  which  has  been  the  ancient  practice  of 
the  Court;  and  certainly  the  ancient  practice  has  been  not 
to  grant  applications  of  this  kind.  Under  circumstances 
like  the  present,  I  think  we  ought  not  to  take  upon  ourselves 
to  establish  a  precedent,  so  likely  to  be  attended  with  serious 
inconvenience.  Speaking  individually,  I  should  be  extremely 
unwillmg  to  take  upon  myself  the  authority  which  the  Court 
is  now  called  upon  to  exercise. 

HoLROYD,  J.  (Jb)  and  Littledalb,  J.  concurred  (c). 

(a)  2  T.  R.  772.  (6)  Boyi^fy,  J.  was  gone  to  chambers, 

(c)  SeeRuv.The  Mayor  of  West  Looe,  ante,  4U. 
I  I2 
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Monday 
January  24. 

Mandamus 
granted  to  the 
stewapd  of  a 
manor  to  allow 
inspection  of 
the  court  rolls 
totwotenantSy 
litigating  a 
right  of  com* 
mon  in  the 
manor,  al-  . 
though  the 
cause  was  not 
«t  issue. 


RooERB  V.  Jones. 

x2.  F.  RICHARDS  moved  to  discharge  a  rule  ob- 
tained last  term  for  a  mandamus  to  the  steward  of  the 
manor  and  lordship  of  fVriihin  in  Denbighshire,  commanding 
him  to  allow  the  plaintiff  an  inspection  of  the  rolls  of  the 
manor  as  far  as.  they  related  to  the  matters  in  issue  in  this 
cause.  Both  parties  were  freeholders  and  tenants  of  the 
manor  of  IVrithin,  doing  suif  and  service  to  the  lord.  The 
plaintiff  had  declared  in  trespass,  quare  clausum  fregit/to 
which  the  defendant  pleaded  a  prescriptive  right  of  common 
over  the  locus  in  quo.  Issue  had  not  been  joined  at  the 
time  the  rule  for  a  mandamus  vms  obtained,  and  it  was  now 
contended,  first,  that  in  point  of  practice  the  mandamus  could 
not  issue  in  the  present  stage  of  the  proceedings,  and  second, 
that  as  far  as  they  had  gone,  no  question  appeared  to  be 
involved  in  the  cause^  which  jcould  justify  an  inspection  of 
the  court  rolls. 


Per  Curiam. — Whether  the  rule  nisi  for  a  mandamus 
was  regularly  obtained  in  the  first  instance,  it  is  unnecessary 
to  decide,  but  we  are  clearly  of  opinion  that  it  is  for  the 
interest  of  all  parties  that  it  ought  to  issue. 

^  Rule  refused. 


Mayhew  and  another  v.  Eames  and  another. 


Monday, 
January  24. 
Where  the 
agent  of  a 
niercantite 
house  sent 
bank-notes,  by 

a  common  carrier,  to  his  principals,  and  the  parcel  was  lest : — ^Held,  that  the  carrier 
was  not  liable,  the  principals  being  aware  (though  the  agent  was  not)  that  the  carrier 
had  previously  given  public  notice  of  non-liabinty  f9r  such  property. 


Assumpsit  against  the  defendants,  as  common  carriers, 
to  recover  the  value  of  a  parcel  containing  provincial  bank- 
notes to  the  amount  of  <£87>  entrusted  to  their  care,  safely 
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be  same  firom  Daumham,  in  the  county  of  Nor*  1825. 

'^^  N?oii,  but  which  was  lost  by  the  negligence  of  ^'^^ 

^  \  _.,  ...  Mayhew 

f,  ^  ^s^ervants.    Plea,  non-assumpsit,  and  issue  tr. 

h'    %  •  \rial  before  Mbott,  C.  3.  at  the  London  ^^*'*^- 

f,    4*     '^  Nter  last  term,  it  appeared  in  evidence 

^     ^      '^  uary,  1824,  at  Dovmham,  in  Nor- 


^  ^^     ^    ?  \to  the  plaintiffs,  who  are  ware- 

f  '\%^   %^   ^  \llectedon  their  account  i!87, 

"V^  *3-~    '^S-  ^t'^em  in  a  parcel  which  he 

*'   ^yj^     ^  ^*%V    ^^  *^''  Lane,  Cheapside,  Lonr 

^         ^^    ^1^*  .  the  parcel  he  wrote  the  ^word 

^  ^.lelivered  the  parcel^to  Wright,  the 

.*e  Inn,  at  Downham,  for  the  purpose  of 
.ed  to  London  by  die  defendants'  Lynn  coach,, 
*opped  at  the  Castle  for  the  purpose  of  changing 
.ses.    He  paid  Wright  U.  2d.  for  the  carriage  of  the 
parcel,  and  obtained  a  receipt  for  it,  but  did  not  acquaint 
him  with  its  vidue.     When  tlie  coach  arrived,  Wright  de* 
livered  the  parcel  to  the  coachman,  but  it  never  reached  its 
defltioation*     The  defence  set  up  was,  that  the  plaintiffs 
having  had  notice  of  the  defendants'  non-liability,  the  action 
was  not  maintainable.     It  was  proved  that  before  the  10th 
of  February,  1824,  the  plaintiffs  were  in  the  habit  of  re- 
ceiving parcels  by  coaches  coming  to  the  White  Horse  Inn, 
Fetter  Lane,  London,  which  was  the  destination  of  the  de- 
fendants' I^nn  coach,  and  that  the  porter  of  the  inn  when 
he  delivered  such  parcels  always  left  with  them  a  ticket  or 
in?oice,  containing  the  amount  of  charge  for  carriage  and 
porterage  and  a  printed  notice,  signed  by  **  J.  Eames,"  one 
\  of  the  defendants,  *'  that  the  proprietors  of  carriages  which 

'  set  out  from  this  office  wDI  not  hold  themselves  accountable 

for  any  passenger's  luggage,  truss,  parcel,  or  any  package 
whatever,  above  the  value  of  £5,  if  lost  or  damaged,  unless 
the  same  is  entered  as  such  and  paid  for  accordingly  when 
delivered  here,  or  to  their  agents  in  town  or  country ;  nor 
will  they  be  accountable  for  any  glass,  china,  plate,  watches, 
writings,  cash,  bank-notes,  or  jewels   of  any  description,, 
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Monday 
January  24. 

Mandamus 
granted  to  the 
stewapd  of  a 
manor  to  allow 
inspection  of 
the  court  rolls 
to  two  tenants, 
litiEating  a 
Tight  of  com* 
mon  in  the 
manor,  al-  • 
though  the 
cause  was  not 
«t  issue. 


R00ER6  V.  Jones. 

x2.  F.  RICHARDS  moved  to  discharge  a  rule  ob- 
tained last  term  for  a  mandamus  to  the  steward  of  the 
manor  and  lordship  of  fVriihin  in  Denbighshire,  commanding 
him  to  allow  the  plaintiff  an  inspection  of  the  rolls  of  the 
manor  as  far  as.  they  related  to  the  matters  in  issue  in  this 
cause.  Both  parties  were  freeholders  and  tenants  of  the 
manor  of  JVrithinf  doing  suif  and  service  to  the  lord.  The 
plaintiff  had  declared  in  trespass,  quare  clausum  fregit,  to 
which  the  defendant  pleaded  a  prescriptive  right  of  common 
over  the  locus  in  quo.  Issue  had  not  been  joined  at  the 
time  the  rule  for  a  mandamus  vms  obtained,  and  it  was  now 
contended,  first,  that  in  point  of  practice  the  mandamus  could 
not  issue  in  the  present  stage  of  the  proceedings,  and  second, 
that  as  far  as  they  had  gone,  no  question  appeared  to  be 
involved  in  the  cause,  which  .could  justify  an  inspection  of 
the  court  rolls. 


Per  Curiam. — Whether  the  rule  nisi  for  a  mandamus 
was  regularly  obtained  in  the  first  instance,  it  is  unnecessary 
to  decide,  but  we  are  clearly  of  opinion  that  it  is  for  the 
interest  of  all  parties  that  it  ought  to  issue. 

'  Rule  refused. 


Monday,  .  Mayhew  and  another  v.  Eames  and  another. 

January  24. 

Where  the  ASSUMPSIT  against  the  defendants,  as  common  carriers, 
mercantile  ^^  recover  the  value  of  a  parcel  containing  provincial  bank- 
house  sent  notes  to  the  amount  of  ^87,  entrusted  to  their  care,  safely 
bank-notes,  by  '' 

a  common  carrier,  to  his  principals,  and  the  parcel  was  lost : — ^Held,  that  the  carrier 
viras  not  liable,  the  principab  being  aware  (though  the  agent  was  not)  that  the  carrier 
had  previously  given  public  notice  of  nonliability  f9r  such  property. 
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to  convey  the  same  from  Dovmham,  in  the  county  of  Nor*  1885. 
folk,  to  London,  but  which  was  lost  by  the  negligence  of  ^'^^ 
them  and  their  servants.    Plea,  non-assumpsit,  and  issue  tr. 

thereon.    At  the  trial  before  Mbott,  C.  J.  at  the  London      Eames.. 
adjourned  sittings  after  last  term«  it  appeared  in  evidence 
that,  on  the  10th  of  February,  1824,  at  Doumham,  in  Nor- 
folk, one  Hughes,  traveller  to  the  plaintiffs,  who  are  ware- 
housemen in  London,  having  collected  on  their  account  <£87,; 
in  country  bank-notes,  enclosed  them  in  a  parcel  which  he 
addressed  for  the  plaintiffs,. "  Fosier  Lane,  Cheapside,  Low- 
ion  ;"  and  on  one  corner  of  the  parcel  he  wrote  the  .word 
"  mourning.''    He  then  delivered  the  parcel^to  Wright,  the 
keeper  of  the  Castle  Inn,  at  Downham,  for  the  purpose  of 
being  forwarded  to  London  by  the  defendants'  Lynn  coach, 
which  stopped  at  the  Castle  for  the  purpose  of  changing 
horses.     He  paid  Wright  Is.  2d.  for  the  carriage  of  the 
parcel,  and  obtained  a  receipt  for  it,  but  did  not  acquaint 
him  with  its  vidue.     When  die  coach  arrived,  Wright  de- 
livered the  parcel  to  the  coachman,  but  it  never  reached  its 
destination.     The  defence  set  up  was,  that  the  plaintiffs 
having  had  notice  of  the  defendants'  non-liability,  the  action 
was  not  maintainable.     It  was  proved  that  before  the  10th 
of  February,  1824,  the  plaintiffs  were  in  the  habit  of  re- 
ceiving parcels  by  coaches  coming  to  the  White  Horse  Inn, 
Fater  Lane,  London,  which  was  the  destination  of  the  de- 
fendants' Lynn  coach,  and  that  the  porter  of  the  inn  when 
he  delivered  such  parcels  always  left  w*ith  them  a  ticket  or 
invoice,  containing  the  amount  of  charge  for  carriage  and 
porterage  and  a  printed  notice,  signed  by  "  J.  Eames,"  one 
of  the  defendants,  **  that  the  proprietors  of  carriages  which 
set  out  from  this  office  will  not  hold  themselves  accountable 
for  any  passenger's  luggage,  truss,  parcel,  or  any  package 
whatever,  above  the  value  of  £5,  if  lost  or  damaged,  unless 
the  same  is  entered  as  such  and  paid  for  accordingly  when 
delivered  here,  or  to  their  agents  in  town  or  country ;  nor 
will  they  be  accountable  for  any  glass,  china,  plate,  watches, 
writings,  cash,  bank-notes,  or  jewels   of  any  description^ 
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Distinct  notice  is  brought  home  to  the  plaintiffs ;  and  a 
notice  to  the  principal  is  sufficient  to  protect  the  carrier, 
whether  the  agent  has  notice  or  not.  There  may  not  have 
been  sufficient  evidence  here  to  fix  the  traveller  with  per- 
sonal notice ;  bMt  I  think  that  was  not  necessary. 

HoLROTD^  J. — I  am  of  the  same  opinion.  I  think  the 
knowledge  of  the  principal  in  London  must  be  considered 
the  knowledge  of  the  agent  in  the  country.  I  have  some 
doubt  whether  it  should  not  have  been  left  to  the  jury  to  say 
whether  the  plaintiffs  had  notice  or  not ;  but  I  thinks  upon 
the  evidence  that  these  notices  had  been  left  several  times 
before  at  the  plaintiffs'  house^  when  goods  were  delivered, 
it  must  be  considered  that  the  plaintiffs  had  notice  of  the 
defendants'  restricted  liability,  although  the  notices  may  not 
have  actually  come  into  their  own  hands.  Delivery  of  such 
notices  to  their  servants  on  the  premises  would,  in  my  opi- 
nion, be  the  same  as  if  they  were  delivered  into  their  own 
hands.  This  being  property  described  in  the  notice,  I 
think  the  nonsuit  was  right,  assuming  that,  in  point  of  feet, 
the  plaintiffs  had  had  sufficient  notice  of  the  defendants' 
course  of  business. 

LiTTLBDALBi  J. — I  think  the  delivery  of  tickets  to  the 
plaintiffs  in  the  manner  proved  in  evidence,  was  abundant 
notice  of  the  defendants'  restricted  liability.  Notice  to  the 
principal  must  be  considered  as  notice  to  the  agent.  I 
know  of  no  case  in  which  it  has  been  held  that  a  notice  to 
the  principal  is  not,  in  point  of  law,  a  notice  to  the  agent. 
Here  the  plaintiffs  had  notice  before  the  10th  of  February, 
1824,  that  the  defendants  would  not  hold  themselves  ac'- 
countable  for  bank-notes,  which  are  the  subject  of  this 
action,  and  I  think  that  is  sufficient  to  exonerate  the  defen- 
dants, though  the  plaintiffs^  traveller  may  not  have  been 
privy  to  such  notices. 

Rule  refused  (a).  - 

(a)  Vide  Beck  v.  Evans^  16  East,  244.     1  H.  B.  298.    4  East,  370. 
d  Taunt.  264. 
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1825. 


The  King  v.  Warnfokd.  Tuudayr 

January  25. 
yjHlYVYj  in  Michaelmas  Term,  obtained  a  rule  calling  Maodamus 
upon  a  justice  of  the  peace  for  the  county  of  Wills,  to  shew  t^aJ^end"the* 
cause  why  a  mandamus  should  not  issue,  directed  to  him,  record  of  a 
commanding  him  to  amend  the  record  of  a  conviction  on  the  uon,  by  setting 

same  laws,  by  setting  out  the  evidence  on  whichtlie  convic-  ^"'  '***  ®^*" 
.■  f  o  ^        ^  dence  on 

tion  was  founded,  as  nearly  as  possible  in  the  words  used  which  it  is 

by  each  of  the  witnesses  examined  before  him,  in  pursuance  f^""^®"*  ** 

of  the  3  Geo.  4«  c.  23.,  it  being  suggested  that  the  record,  sible  in  the 

as  it  stood  at  present,  made  the  witnesses  swear  in  the  tech-  Jbe'^w'itnesscsf 

nical  language  of  the  statute,  and  not  in  the  words  alleged  to 

have  been  used  by  themselves. 

Merewelher  now  shewed  cause  and  contended,  that  the 
justice,  having  once  drawn  up  the  conviction,  had  no  control 
over  and  could  not  alter  it.  He  had  always  understood  it 
to  be  an  universal  rule  that  a  conviction  once  made  matter 
of  record  could  never  be  altered ;  and  if  erroneous,  the  relief 
could  only  be  by  appeal  to  the  sessions.  The  question  was 
whether  the  Court  had  authority  to  grant  a  mandamus  in 
such  a  case  for  such  a  purpose,  and  he  submitted  that  it 
would  be  a  dangerous  practice  to  allow  justices  in  any  case 
to  alter  their  conviction.  In  Re  Rix  {a)  the  Court  un- 
doubtedly granted  a  mandamus  for  such  a  purpose,  but  the 
objection  now  taken  was  not  suggested,  it  being  agreed,  as 
matter  of  iirrangement,  that  the  evidence  should  be  set  out 
in  order  to  raise  a  question  of  importance  on  the  construc- 
tion of  the  building  act.  Besides,  in  this  case  the  justice 
would  have  difficulty  in  setting  oiit  the  evidence,  if  the 
minutes  taken  at  the  hearing  of  the  information  were  lost  « 

or  mislaid.    The  statute  on  which  this  motion  was  founded 
had  very  recently  come  into  operation,  and  that  may  be  the 
reason  why  the  justice  had  not  set  out  the  evidence  in  the 
(a)  Ante,  vol.  iv.  352.    See  Rex  v.  Marsh,  id.  260. 
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words  used  by  the  witnesses.    IBaytey,  J.  But  before  tfiat 
statute  the  justices  were  bound  to  set  out  the  evidence.] 
V.  Not  in  die  very  words. 

WAMIPOftD. 

Abbott,  C.  J* — Nor  are  they  now  bound  to  set  out  every 
word.  AU  that  is  required  of  them  is,  to  set  out  the  evi- 
dence as  nearly  as  possible  in  the  words  used  by  the  wit- 
nesses ;  that  is,  the  substance  and  effect;  but  not  every  word. 
Here  it  is  suggested  that  the  witnesses  are  made  to  speak  in 
the  language  of  the  act  of  parliament  No  illiterate  wit- 
ness, nor  indeed  any  witness,  would  say,  that  the  defendant 
<'  did  use  a  certain  engine  called  a  gun,  and  a  certain  dog 
called  a  pomter,  to  kill  and  destroy  the  ganie."  The  con- 
viction must  set  out  die  language  used  by  the  witness,  in 
order  that  it  may  be  seen  whether  a  right  conclusion  is 
drawn  from  it.  The  Court  will  not  assume  that  the  justice 
has  done  his  duty  unless  he  tells  us  so  by  his  own  acts.  This 
is  an  imperfect  record,  and  ought  to  be  amended. 

E.  AldersoUf  amicus  curiae,  mentioned  that  this  very  point 
had  been  decided  in  Rex  v.  AUen  (a),  in  the  case  of  a  game 
conviction  draven  up  by  the  magistrates  at  Union  Hall,  and 
the  Court  ordered  a  mandamus  to  have  the  evidence  set  out. 

The  Court  considered  the  objection  not  maintainable, 
and  therefore  made  the 

Rule  absolute, 
(a)  Not  rqK>rted. 


T\iesdey,  DoBELL  V.  StEVENS. 

January  25. 

If  by  false  and  CASE  for  a  deceitful  representation  respecting  the  sale  of 

p'J^^^^^^'  a  public-house.    The  first  count  of  the  declaration  steted, 

a  party  is  in-  that  before  the  time  of  committing  the  grievance  thereinafter 
duced  CO  enter 

into  a  written  agreement,  and  is  thereby  damnified,  he  may  maintain  case  for  tlie  deceit, 
and  give  parol  evidence  of  the  representations!  although  they  are  not  noticed  in  the 
written  contract. 
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mentioned,  defendant  kept  a  public-house,  and  was  pos-        1825. 
sessed  of  a  lease  thereof  for  a  certain  term  of  years,  and      ^T"^^^ 
thereupon  plaintiflF,  at  the  request  of  defendant,  on  8ic.  at  9. 

&c.  was  in  treaty  with  defendant  to  purchase  his  interest  in  Stevbms. 
the  said  house  for  a  certain  sum  of  money,  to  wit,  the  sum 
of  £4/60,  and  also  to  purchase  the  household  furniture  and 
fixtures,  and  stock  in  trade,  at  a  valuation ;  and  defendant 
falsely,  fraudulently,  and  deceitfully  pretended  and  repre- 
sented to  plaintiff  that  the  returns  or  receipts  for  the  spirits 
sold  in  the  said  public-house  had  been  and  then  amounted 
to  the  sum  of  I60/.  per  month ;  and  that  the  quantity  of 
porter  sold  in  the  house  amounted  to  seven  butts  per  month ; 
and  that  the  tap  was  let  for  82/.  per  annum,  and  two  rooms 
in  the  public-house  /or  27 L  per  annum;  and  by  such  repre- 
sentation then  and  there  induced  said  plaintiff  to  purchase 
said  lease  of  the  house  at  the  price  of  460/.  Averment  of 
the  falsehood  of  this  representation  in  ail  its  particulars. 
There  were  other  counts  varying  the  mode  of  stating  plain- 
tiff's cause  of  action.  Plea,  not  guilty,  and  issue  thereon. 
At  the  trial  before  Litiledale,  J.  at  the  London  adjourned 
sittings  after  last  term,  it  was  proved  that,  pendmg  the  plain- 
tiff's treaty  with  the  defendant  for  the  purchase  of  the  pre- 
mises in  question,  the  latter  had  made  the  representations 
stated  in  the  declaration,  which  the  plaintiff  afterwards  dis- 
covered to  be  false.  It  was  admitted  by  the  plaintiff's  wit- 
nesses on  cross-examination,  that  at  the  time  of  the  treaty 
die  defendant's  books  of  accounts,  shewing  the  real  quantity 
of  porter  and  spirits  sold,  were  in  the  house,  and  might  have 
been  inspected  by  the  plaintiff  had  he  been  so  minded,  but 
which,  however,  he  had  neglected  to  do.  After  the  treaty 
was  closed,  a  written  memorandum  of  the  bargain  was 
drawn  up  and  signed  by  both  parties,  and  an  assignment  of 
the  lease  was  also  executed.  Both  these  instruments  were 
perfectly  silent  as  to  the  representations  by  which  the  plain- 
tiff was  induced  to  make  the  purchase.  Under  these  cir- 
cumstances the  learned  judge  told  the  jury  that  if  they  were 
of  opinion  that  the  Representations  as  to  the  value  of  the 
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premises  and  the  quantity  of  porter  and  spirits  sold  were 
fraudulent,  the  plaintiff  would  be  entitled  to  a  verdict^  not- 
withstanding the  terms  of  the  bargain  had  been  reduced  to 
writing.    The  jury  found  for  the  plaintiff. 

CrufTiey  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted. 
The  terms  of  the  bargain  by  whic&  the  parties  agreed  to  be 
bound  in.  this  case  having  been  reduced  to  writing,  the 
plaintiff  was  not  at  liberty  to  go  into  parol  evidence  of  the 
representations  which  had  induced  him  to.  make  the  pur* 
chase.  The  parties  were  concluded  by  the  written  evidence 
of  their  bargain,  and  it  was.  not  competent  to  either  to  go 
into  collateral  proof  for  the  purpose  of  adding  to  or  varying 
its  import.  For  this  Pickering  v.  Dowion  (a)  seems  an  ex- 
press authority.  There  it  was  held  that  if  a  representation 
be  made  before  a  sale  of  tlie  quality  of  the  thing  sold,,  with' 
full  opportunity  for  the  purchaser  to  inspect  and  examine 
the  truth  of  the  representation,  and  a  contract  of  sale  be 
afterwards  reduced  into  writing,  in  which  that  representation 
is  not  embodied,  no  action  for  a  deceit  lies  against  the  vendor 
on  the  ground  that  the  article  sold  is  not  answerable  to  that 
representation.  That  case  seems  expressly  in  point  with 
this.  Here  the  plaintiff  had  ha(d  full  opportunity  of  ascer- 
taining by  reference  to  the  defendant's  books  of  account 
whether  his  representation  was  true,  and  having  neglected  to 
do  so,  he  is  concluded  by  his  written  contract,  and  cannot 
afterwards  impeach  the  boui  fides  of  the  transaction. 
^Jbbott,  (X  J.  But  in  that  very  case,  GibbSf  J.  says,  *'  In 
this  case  if  there  had  been  any  frauds  I  agree  it  would  not 
have  been  done  away  by  the  contract;  but  in  this  case  there 
is  no  evidence  of  any  fraud  at  all.'' — Bayley,  J.  In  Kain  v. 
Old(b),  the  same  principle  was  recognized  by  the  Court,  for 
AbboUj  C.  J.  in  delivering  the  judgment  of  the  Court  says, 
''  Matters  existing  before  the  contract  was  complete,  or  mat- 
ters dehors  the  contract,  may,  under  some  circumstances,  be 
(a)  4  Taunt.  779.  (A)  Ante,  vol.  iv.  62. 
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admissible  as  evidence  in  its  support,  and  to  shew  the  ki- 
ducement  of  it,  but  the  vendee .  is  never  at  liberty  to  give 
such  matters  in  evidence,  except  when  he  can  poove  that  the 
vendor  has  been  guilty  of  a  fraud  in  concealing  a  defect 
with  which  he  himself  was  acquainted,  and  which  ought  ia 
justice  to  have  l>een  communicated  to  the  other  party."] 
But  s(iil  that  doctrine  will  not  apply  to  a  case  where  the 
party  supposed  to  be  deceived  has  the*  opportunity  of  de~ 
tecting  the  fraud.  In  this  case  the  plaintiff  had  the  <^por- 
tunity  of  exercising  his  own  vigilance  and  guarding  against 
any  fraud,  and  having  neglected  so  to  do  he  is  concluded. 
Upon  this  principle  it  was  held  in  Powdl  v.  ]Edfnund9{a\ 
that  if  an  auctioneer  makes  a  statement  at  a  public  auction 
respecting  the  article  sold,  which  statement  is  not  noticed 
in  the  conditions  of  sale,  parol  evidence  of  ^nch  statement 
is  inadmissible.  In  that  case  Lord  Ellenborough,  C.  J. 
observed,  ^^  If  the  parol  evidence  were  admissible  in  this 
case  I  know  of  no  instance  where  a  party  may  not,  by 
parol  testimony,  superadd  any  term  to  a  written  agreement; 
which  would  be  setting  aside  all  written  contracts  and 
rendering  them  of  no  effect.  The  only  question  which 
could  be  made  is,  whether,  if  by  a  collateral  representa- 
tion a  party  be  induced  to  enter  into  a  written  'agreement 
different  from  such  representation,  he  may  not  have  an  ac* 
*  tjon  on'  the  case  for  the  fraud  practised  to  lay  asleep  his 
prudence."  The  admissibility  of  such  evidence  is,  however, 
•o  doubtful,  that  the  pomt  may  well  be  the  subject  of  more 
mature  deliberation  in  a  case  where  it  distinctly  arises. 

Abbott,  C.  J. — The  question  whether  there  had  or  had 
not  been  any  fraud  practised  upon  the  plaintiff  was  pecu- 
liarly within  the  province  of  the  jury  to  decide,  and  they 
have  found  for  the  plaintiff  on  that  point.  On  the  present 
occasion  no  objection  is  suggested  as  to  the  medBBtwhieh 
the  case  was  left  by  the  learned  judge  for  the  consideration 
of  the  jury*  If  then  the  present  motion  for  a  new  trial 
(a)  12  East,  6. 
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can  be  sustained^  it  muat  be  on  the  ground,  that  there  having 
been  a  written  agreement  or  conveyance  of  the   premises 
afterwards  entered  into  between  the  parties,  in  which  no 
notice  is  taken  of  the  representations  made  at  the  commence* 
ment  of  the  treaty,  no  evidence  ought  by  law  to  be  received 
of  such  representations,  or  of  any  fraud  in  the  transaction. 
That  is  the  ground  of  the  present  application.    Now  the 
case  of  lysney  v.  Sdby  (a)  establishes  a  doctrine  directly 
contrary  to  that  position,  and  the  decision  itself  b  pre<^isely 
analogous  to  the  present  case.    That  was  an  action  against 
the  defendant  for  falsely  and  fraudulently  representing  to 
the  plaintiff  that  certain  houses  of  the  defendant  were  then 
demised  at  the  yearly  rent  of  68/.,  to  which  the  plaintiff 
giving  credit,  bought  the  houses  for  a  lai^e  sum  of  money, 
to  wit  Sec.,  and  a  conveyance  was  afterwards  executed  to 
him ;  whereas,  in  truth  and  in  fact,  the  houses  were  at  diat 
time  demised  at  the  yearly  rent  of  52/.  \Qs.  and  no  more. 
In  the  conveyance  no  notice  was  taken  of  the  amount  of  the 
rent.    An  objection  was  taken  in  arrest  of  judgment,  after 
verdict  for  the  plaintiff,  that  the  declaration  did  not  shew 
that  the  false  representation  was  made  at  the  time  of  the 
sale,  and  consequently  the  action  was  not  maintainable; 
but  the  Court  held  otherwise,  and  Lord  HoU  says,  ''  If 
die  vendor  gives  in  a  particular  of  the  rents,  and  the  vendee 
says  he  will  trust  him,  and  inquire  no  farther,  but  rely 
upon  his  particular,  thlsn  if  the  particular  be  fedse  an  ac- 
tion will  lie.''    In  the  present  case  the  plaintiff,  relying  on 
the  truth  of  the  representation  made  by  the  defendant, 
was  diereby  induced  to  become  the  purchaser  of  the  pre- 
mises.   The  representation  was  not  of  any  matter  or  qua^ 
lity  belongmg  to  the  thing  sold,  and  therefore  likely  to 
appear  in  the  written  conveyance;  but  of  a  matter  or 
quality  wholly  collateral,  namely,  the  quantity  of  business 
carried  on  in  the  house.    So  also  m  lApney  v.  StUby  the 
amount  of  rent  vnA  collateral  to  the  thing  sold.    I  know  of 
no  decision  in  which  the  authority  of  that  case  has  been 
(a)  8  Ld.  Raym.  1118. 
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questioned,  and  it  appears  to  me  to  be  exactly  in  point  with  1825. 

this,  and  the  jury  having  found  that  that  M^hich  was  untruly  noBux 

represented,  was  fraudulently  and  deceitfully  represented,  it  v- 

seems  to  me  that  we  ought  not  to  disturb  their  verdict.  evens. 

Baylby,  J.,  HoifROYD,  J.|  and  Littlbdale,  J.,  con- 
curred. 

Rule  refused  (a). 

(a)  See  Woodbnd^t  v.  Spwner^  1  Chit  R.  601. 


Buckle  v.  Bbwes.  WedneuU^, 

rp  .  January  26. 

1  HIS  was  an  action  against  the  sheriff  of  Dewmshire  for  a  wheie  the 

lalse  return  to  a  writ  of  fieri  fruaas.    The  first  count  of  the  sheriff  retsjn- 

ed  out  of  toe 
declaration,  after  statbg  that  plaintiff  had  recovered  a  judg-  proceeds  of  a 

ment.  and  had  issued  a  fi.  fo.  thereon,  directed  to  the  de-  '^®>^^i'|J>^ 
'  ^  '  ^        ezecuboDy  toe 

fendant  as  such  sheriff,  and  that  the  defendant  had  seized  expenses  ooca- 
goods,  and  levied  money  thereon,  charged  the  defendant  keeping  pos- 

with  wrongfully  retaining  a  part  of  the  money.    There  were  «e«aon  of  the 

ffOOuS  onder 

other  counts  to  the  same  effect.    The  last  count,  which  was  an  injunction 

upoa  the  29  Eliz.  c.  4.,  for  extortion,  after  alleging  die  ^^^i^EM 
judgment,  the  fi.  fa.  and  levy  as  aforesaid,  proceeded  to  aver  that  this  was 
''  that  the  said  defendant,  so  being  sheriff  as  aforesaid,  not  tl^inf^^oie 
regarding  his  duty  as  such  sheriff,  nor  the  statute  in  such  than  the 
case  made  and  provided,  afterwards,  to  wi^  on  &€.,  at  Su:^  hwed  ^29 
by  reason  and  colour  of  his  said  office  of  sheriff,  wrong-  ^^1^^'^ 
fiiUy,  illegally,  and  oppressively  had,  received  and  took,  thereby  incur- 
indirectly,  of  and  from  the  said  plaintiff,  for  the  serving  ^  Jf *t£it 
and  executing  of  the  said  last  mentioned  execution,  more  statute, 
and  other  consideration  and  recompense  than  in  the  statute 
in  that  case  made  and  provided  is  limited  and  appointed  in 
that  behalf,  that  is  to  say,  by  deducting  from  the  monies  so 
levied^  which  were  before  such  deduction  insufficient  to 
satisfy  the  said  last  mentioned  damages,  a  large  sum  of 
money,  to  wit,  iOl.  5s.  more  than  in  the  said  statute  is 
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limited  and  appointed,  whereby  the  said  plaintiff  is  damaged 
and  aggrieved  to  the  amount  of  that  sum  of  money/contniry 
to  this  form  of  the  statute  in  such  case  ipade  and  provided. 
The  defendant  having  suffered  judgment  by  default^^a  writ 
of  inquiry  of  damages  was  executed.  Upo^  the  execution 
of  the  writ  of  inquiry,  the  return  to  the  writ  of  fieri  facias 
was  given  in  evidence,  by  which  the  defendant  stated,  that 
after  he  had  seized  the  goods  of  the  defendant  in  the  origmal 
action,  and  before  the  sale,  he  was  served  with  an  injunction 
out  of  the  Court  of  Chancery,  restraining  him  from  selling 
the  goods ;  that  afterwards,  upon  the  injunction  being  dis- 
solved, he  proceeded  to  the  sale  of  the  same,  and  after 
deducting  the  poundage  and  certam  legal  payments,  he  fiu*- 
ther  stated  **  that  he  had  retained  50/.  5s.,  further  part  of 
die  proceeds  of  the  sale,  for  his  necessary  charges  and  ex- 
penses in  and  about  the  keeping  possession  of  the  goods, 
from  the  time  when  he  was  served  with  the  injunction  to 
the  time  of  the  sale,  and  that  the  residue  of  the  money  he 
had  ready  for  the  plaintiff."  The  whole  proceeds  of  the 
sale  were  not  sufficient  to  satisfy  the  amount  of  damages 
recovered  against  the  original  defendant,  and  directed  to  be 
levied  by  the  indorsement  on  the  writ  of  fi.  fa.  The  jury 
gave  one  shilling  damages  on  all  the  counts  except  die  last, 
and  on  that  50/.  5s.  damages. 

Carter f  for  the  purpose  of  relieving  the  defendant  from  the 
.treble  damages  given  by  the  statute  29  Eliz.  c.  4.,  now  moved 
for  a  rule  nisi  to  set  aside  the  inquisition  upon  all  the  counts 
except  the  last,  and  enter  the 'damages  upon  them  at  50/.  5s., 
and  (o  arrest  the  judgment  on  the  last  count.  He  submitted 
that  the  retention  of  the  50/.  5s.,  which  was  for  the  neces- 
sary charges  and  expenses  incurred  in  and  about  the  keep- 
ing possession  of  the  goods  under  the  injunction,  was  not 
*^  having,  receiving  of  taking'*  more  fees  than  are  allowed 
by  the  statute. 

Abbott,  C.  J. — I  think  this  is  an  indirect  taking  from  the 
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plaintiff  within  the  meaning  of  the  statute,  and  though  it        1825. 

may  be  a  great  liardship  upon  the  sheriff,  yet  we  cannot      '^'^^' 

help  him.  .  v. 

Bewes. 

Bay  LEY,  J. — He  does  not  actually  take  the  money  out 
of  the  pocket  of  the  plaintiff  contrary  to  the  statute,  and 
although  it  may  be  a  bon&  fide  taking,  yet  it  is  an  indirect 
taking  within  the  words  of  the^tatute. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 


The  King  t;.  Lyon  and  another.  Thursday, 

January  27. 
Indictment  for  not  repairing  a  highway  in  the  parish  A  right  of 
of  St.  Pancras,  in  the  county  of  Middlesex.    Plea,  not  guilty.  ^Ibg's^L^biccts 
At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  adjourned  to  pass  and 
sittings  after  last  term,  it  appeared  in  evidence  that  the  place  th^  carts  and 

indicted  formed  a  communication  between  SidmatUk  Street  ^^^^^f  }^ 

not  restrained 
and  James  Street,  m  the  neighbourhood  of  Gray's  inn  Lane  because  aU 

Roadf  and  was  arched  over,  there  bemg  a  dwelling-house  ^7**^7 and' 

over  the  arch.     The  archway  was  only  nine  feet  in  width  and  repass. 

ten  in  height,  through  which  it  was  proved  that  neither  vans  ^^y  i,^,  (^^„ 

nor  stage  coaches  could  pass  or  repass.     By  an  act  of  par-  recognized  as 
,.  *  ,   .  .  ,  J  public  in  an 

liament  passed  in  1810,  certain  streets,  lanes  and  squares  actofparlia- 

built,  or  to  be  built,  on  land  belonging  to  a  Mr.  Harrison,  ™^5  ^^^ 

were  directed  to  be  paved  by  the  commissioners  for  paving  streets, 

streets,  &c.  in  the  parish  of  St.  Pancras.    The  way  in  it^i"*nou!coef- 

question  went  over  land  belonging  to  Mr.  Harrison,  and  sary  that  it 

before  the  passing  of  the  act  had  existed  as  a  way.     It  had,  adopted  by 

however,  never  been  adopted  or  repaired  by  the  parish,  but  the  parish  to 

had  occasionally  been  mended  with  gravel  by  private  indl-  public  way. 

viduals  residing  in  the  neighbourhood.     On  the  part  of  the 

defendants  it  was  objected,  first,  that  the  evidence  did  not 

support  the  description  given  of  the  way  in  the  indictment, 

VOL.  V.  K  K 
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inasmuch  as  all  the  King's  subjects  could  not  pass  and  repass 
with  their  carts  and  carriages  as  therein  alleged ;  and  second^ 
that  as  there  was  no  evidence  of  the  parish  having  acquiesced 
in  the  dedication  of  the  way  to  the  public,  it  was  not  a 
public  road  which. the  defendants  were  bound  to  repair. 
The  Lord  Chief  Justice  overruled  both  objections,  and  the 
defendants  were  found  guilty. 

Abraham  now  moved  for  a  new  tsial.  The  indictment 
alleges  that  the  way  in  question  was  used  for  all  the  liege 
subjects  of  our  lord  the  King  and  his  predecessors,  with 
their  horses,  carts  and  carriages,  to  go,  return,  pass,  ride,  and 
labour,  at  their  free  will  and  pleasure.  The  word  **  car- 
riages'' must  mean,  ex  vi  termini,  all  carriages.  Now,  it 
was  proved  that  all  carnages  could  not  pass  and  repass,  it 
being  in  evidence  that  neither  vans  nor  stage  coaches  could 
pass  and  repass,  and  therefore  there  is  a  &tal  variance,  be- 
cause the  evidence  only  shews  a  limited  right  in  the  puUic; 
Rex  V.  Marquis  of  Buckingham  (a).  That  was  an  indict* 
ment  for  not  repairing  a  public  bridge,  over  which  it  was 
alleged  the  King's  subjects  had  a  right  to  go  *'  at  their  free 
will  and  pleasure,*'  and  it  appearing  in  evidence  that  there 
was  a  bar  across  the  bridge,  which  was  kept  locked  except 
in  times  of  flood,  it  was  held  that  the  public  had  only  a 
limited  right  to  use  the  bridge  at  such  times,  and  conse- 
quently the  variance  was  adjudged  fatal.  [jBoy/ey,  J.  That 
case  does  not  bear  on  this.  The  same  pcmit  was  afterwards 
brought  before  this  Court  in  another  case.  If  you  claim  a 
ri^ht  to  go  over  a  way  at  all  times  of  the  year,  and  it  ap- 
pears in  evidence  that  you  are  not  entitled  at  some  period 
of  the  year,  then  the  indictment  faiils  in  proof.  Here,  all 
that  is  claimed  is  a  right  of  way  for  all  the  King's  subjects 
to  pass  and  repass  with  their  carriages ;  i.  e.  such  carriages 
as  the  way  will  allow  of  passage.]  Second,  assuming  that 
this  is  a  way  recognized  by  the  act  of  1810,  and  that  it  has 
been  used  by  the  public,  still  as  there  was  no  evidence  that 
(a)  4  Campb.  189. 
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the  ptrish  bad  acquiesced  in  the  dedication  by  repairing  it 
or  otherwise^  it  is  not  a  public  road  which  the  parish  are 
bound  to  repair.  Rex  v.  St.  Benedict  (a).  [Bayleyj  J.  In 
that  case  the  road  was  originally  set  out  under  an  inclosure 
act^  and  the  right  to  use  it  was  limited  to  certain  persons 
only,  and  though  the  public  had  used  it  for  many  years,  the 
Court  held  that  the  mere  use  of  it  was  not  a  sufficient  evi- 
dence of  a  dedication  of  it  to  the  public] 

Abbott,  C.  J. — ^The  first  point  is  clearly  not  tenable. 
The  allegation  that  this  is  a  way  for  all  the  King's  subjects 
to  pass  and  repass  with  their  carriageS|  means  only  that  all 
the  King's  subjects  have  a  right  to  pass  with  mch  carriages  as 
the  way  will  admit  of  passftge.    There  are  many  lanes  in  the 
country  which  are  not  wide  enough  Yor  a  waggon  to  pass,  but 
that  would  not  make  it  the  less  a  public  way  for  all  the 
King's  subjects  to  pass  and  repass  with  their  carriages;  i.  e. 
such  carriages  as  the  way  will  allow  of  passage.    Here  there 
was  abundant  evidence  that  all  the  King's  subjects  had 
passed  and  repassed  with  such  carriages  as  the  archway 
would  allow.    Then,  as  to  the  second  point,  it  appears  that 
before  the  passing  of  the  act  in  1810  th^re  had  been  a  way. 
The  act  itself  recites  that  Mr.  Harrison  had  formed  a  plan, 
and  had  entered  into  an  agreement  with  the  commissioners, 
for  building  <jertain  streets  .and  squares  upon  his  land,  and 
that  it  would  be  desirable  that  such  streets  and  squares, 
when  built,  should  be  placed  under  the  authority  of  the 
commissioners  for  paving  St.  Pancras;  and  then  it  points  out 
the  mode  of  setting  out  the  footways  and  carriage  ways,  and 
the  manner  in  which  they  are  to  be  paved.    This/ amongst 
other  ways,  is  recognized  by  the  act.    If  it  is  said  that  be- 
cause this  particular  way  has  not  been  recognized  by  the 
commissioners,  by  repairing  it,  the  defendants  are  to  be 
exempt  from  the  liability  to  repair,  the  same  objection  would 
apply  to  any  of  the  principal  streets  marked  out  by  the  act. 
(a)  4  B.  &  A.  447. 
K  K  2 
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1825.  BayleTi  J. — ^The  act  of  parliament  makes  this  apublic 

r^    ^  ^o^d,  and  therefore  the  adoption  by  the  parish,  to  make  it  a 
The  Kino  ^;.  j  •  r  j         t-         3 

V.  public  road^  is  not  wanted.   , 
Lyon. 

HoLROYOy  J.  and  Littl£DALb,  J.  concurred. 

Rule  refused. 


Harvey  and  others,  Assignees  of  Banck  and  Joseph, 

Thunday,  Bankrupts,  v.  Archbold  and  others. 

January  87. 

A.  in  Undon,  DECLARATION  in  debt  and  detinue.    The  counts  in 

goods  to  B,  in  dcht  were,  for  money  paid  by  the  bankrupts  before  the 

Gihrattar^  for  bankruptcy,  to  the  use  of  the  defendants ;  for  money «had 

mission.    £.,   and  received  by  the  defendants  to  the  use  of  the  bankrupts; 

o^hc  invoiS    ^"  ^"  account  stated  between  the  bankrupt  and  the  defend- 

and  binT>f        ants;  for  money  had  and  received  by  the  defendants  to  the 

I/mdan  agent    "^^  ^^  ^^®  plaintiffs  as  assignees,  and  on  an  account  stated 

advanced  between  the  defendants  and  the  plaintiffs  as  assignees.    The 
through  him,  ,  .  '  . 
to  A^  two-  counts  m  detinue  were,  for  goods  delivered  by  the  bank- 
thirds  of  the  rupts  before  the  bankruptcy  to  the  defendants  to  be  re- 
invoice  pnce        \                                      ^    '^ 
of  the  goods  delivered  on  request;  on  trover  of  goods  the  property  of 

nfncty'dw'      ^^®  bankrupts  before  the  bankruptcy;   and  on  trover  of 

date,  upon        goods  the  property  of  the  pldntiffs  as  assignees  after  the 

ceived  61.  per  bankruptcy.     Plea,  the  general  issue,  with  notice  of  set-off 

cent,  interest  for  work  and  labour,  for  eoods  sold  and  delivered,  for  money 
from  the  date    ,  .^         ,  r  ,     .      .  ,  ,     . 

of  the  bills,       lent,  money  paid  to  the  use  of  the  bankrupt,  and  money  had 

usual^tcrcsr  *°^  received  by  the  bankrupt  to  the  use  of  the  defendanu, 

titGibraliar.     before  the  bankruptcy.     Issue  thereon.     At  the  trial  before 

for^cpwH       -Abbott,  C.  J.  at  the  London  adjourned  sittings  after  last 

ceeds  of  the     term,  the  facts  of  the  case  appeared  to  be  these.     The 

that  the  ad-  '  bankrupts  carried  on  business  in  LfitidoUj  and  the  defendants 

vance  was  not  ^^^^  merchants  at  Gibraltar.  One  of  the  defendants, 
a  loan  of  ^ 

money  in  England^  and  therefore  not  usurious,  and  might  be  proved  as  a  set-off. 
Held,  also,  that  in  an  action  for  money  had  and  received,  the  plaintiff  must  prove  to 
what  specific  sum  he  is  entitled. 
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Archbold,  generally  resided  in  England,  but  they  had  no . 
place  of  business  there.  In  the  years  1821  and  1822,' the  • 
bankruph  having  consigned  goods  to  the  defendants  at 
Gibraltar  for  sale  on  commission,  the  defendants  agreed  to 
advance  through  their  agents^  Reid  and  Co.  of  London,  t%(K>- 
thirds .  of  the  invoice  price  of  the  goods,  so  soon  as  the  in- 
voices and  bills  of  lading  were  from  time  to  time  remitted 
to  them.  These  advances  were  to  be  made  by  bills  at  three 
months'  date,  drawn  by  the  defendants  on  and  accepted  by 
Reid  and  G>.,  and  the  bankrupts  were  to  be  charged  by  the 
defendants  with  interest  upon  the  bills  at  the  rate  of  6/.  per 
cent,  from  their  date ;  the  defendants  were  also  to  recdve 
a  commission  of  6/.  per  cent,  upon  some  of  the  consign- 
ments, and  of  3/.  per  cent,  upon  others,  and  a  del  credere 
commission  of  2/.  10«.  per  cent,  upon  all,  for  the  sales. 
This  was  the  accustomed  rate  of  interest  and  commission  at 
Gibraltar.  In  pursuance  of  this  agreement  the  parties  had 
extensive  transactions  together.  The  advances  by  the  de- 
fendants were  all  made  in  England,  by  bills  at  ninety  days' 
date,  drawn  by  them  upon  Reid  and  Co.  The  bills  were 
never,  in  point  of  fact,  accepted,  but  Reid  and  Co.  advanced 
the  amount  in  cash,  after  deducting  5l.  per  cent,  discount. 
Bills  upon  England,  at  ninety  days'  date,  are  treated  as  cash 
in  Gibraltar.  In  addition  to  these  facts  the  plaintiffs  put 
in  evidence  the  account  sales  rendered  by  the  defendants, 
but  not  the  account  current  between  the  parties,  and  some 
letters  between  the  parties,  from  which  it  appeared  that  there 
was  a  loss,  the  amount  of  which  was  pot  stated,  upon  each 
of  the  consignments.  For  the  defendants  it  was  contended, 
first,  that  the  plaintiffs  could  not  recover  upon  the  counts  in 
detinue,  because  they  had  given  no* evidence  that  any  of  the- 
goods  remained  in  specie,  or  that  any  demand  had  been 
made  of  them ;  and,  second,  that  they  could  not  recover  at  all, 
because  as  it  was  proved  that  the  defendants  had  advanced 
two-thirds  of  the  invdice  price  of  the  goods,  and  that  there 
was  a  loss  upon  all  the  consignments,  it  must  be  presumed 
that  the  advances  and  the  charges  together  exceeded  the 


Harvey 


CASES  IN  TH£  KING's  BENCH, 

proceeds,  and  therefore  that  the  balance  was  iq  ftyom  of 
the  defendants.  For  die  plaintiffs  it  was  urged  that  the 
advances  cotdd  not  be  set  off  against  the  proceeds,  because 
Archbold.  33  (iiQ  defendants  had  charged  6/.  per  cent,  interest  upon  the 
advances,  and  their  agents,  instead  of  accepting  the  bills, 
had  paid  them  in  cash,  deducting  5/.  per  cent,  discount,  the 
whole  transaction  was  usurious,  and  the  assignees  were 
entitled  to  recover  the  whole  amount  of  the  proceeds.  The 
Lord  Chief  Justice  was  of  opinion  that  the  £u:ts  of  the  case 
warranted  the  presumption  that  the  balance  of  the  accounts 
was  in  &vour  of  the  defendants,  and  tfaa;t  the  tmnsaction 
could  not  be  considered  usurious,  unless  it  was  pact  of  the 
original  agreement  that  JSetd  and  G>.,  instead  of  accepting 
the  bills,  should  pay  them  minus  the  discount;  and  that  he 
left  as  a  question  of  fact  for  the  jury.  The  jury  found  that 
this  was  not  part  of  the  agreement,  and  then,  under  his  lord- 
ship^s  direction,  found  their  verdict  for  the  defendants. 

'  Copley  f  A.  G.  now  moved  for  a  new  trial.  The  jury  were 
directed  to  find  their  verdict  for  the  defendants.  That  was 
wrong  for  two  reasons,  first,  as  the  plaintiffs  did  prove  the 
amount  for  which  the  goods  sold,  and  the  defendants  didnot 
prove  the  amount  of  the  set-off,  the  plaintifls  were  in  pomt 
of  law  entitled  to  a  verdict.  Second,  the  advances  made  by 
the  defendants  were  made  upon  usurious  terms,  and  there- 
fore could  not  legally  form  the  subject  of  a  set-off  at  all. 
'  The  jury  certainly  found  that  it  was  not  part  of  the  original 
agreement  that  Reid  and  Co.  should  discount  the  bilk,  but 
independently  of  that  the  transaction  was  usurious,  for  the 
defendants  received  61.  per  cent,  upon  their  advances. 
Upon  contracts  made  in  foreign  countries,  interest  mi^  be 
charged  accordmg  to  the  rates  allowed  there ;  but  that  is 
only  where  the  contract  originates  and  is  completed 
abroad. (a).  But  here  the  contract  for  the  advances  was 
made  in  England,  the  money  was  actually  advanced  in  Eng- 
land, and  it  did  not  even  appear  that  the  defendants  had  in 

(a)  Vide  Comyn  on  Usury,  8.  and  152.  and  the  cases  there  collected. 
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3nj  instance  remitted  money  from  Gibraltar  to  England  for        1826. 


the  purpose  of  meeting  those  advances.    This^  therefore, 
was  idtogether  an  English  contract,  and,  consequently,  no  9. 

more  than  5/.  per  cent,  interest  could  legally  be  taken  upon    Abchbold. 
it,  whereas. the  defendants  took  6/.  per  cent,  interest,  and, 
besides,  calculated  it  not  from  the  time  when  the  bills  be- 
came payable,  but  from  the  time  when  they  bore  date. 

Abbott,  C.  J. — This  was  an  action  brought  to  recover 
the  possession  of  certain  goods  placed  in  the  hands  of  the 
defendants  by  the  bankrupts  before  their  bankruptcy,  and 
also  for  money  had  and  received.  Widi  respect  to  the 
former  part  of  the  case  it  is  quite  clear  that  the  plaintiffs 
are  not  entitled  to  recover  upon  the  counts  in  detinue,  be* 
cause  they  did  not  shew  either  that  any  of  the  goods  re- 
mained in  specie  in  the  hands  of  the  defiendant8,'^or  that  any 
demand  had  been  made  of  them.  With  respect  to  the 
second  part  of  the  case,  that  rested  entirely  upon  due  account 
sales,  for  the  plaintiffs  did  not  produce  the  account  current, 
but  left  it  to  the  defendants  to  establish  their  set-off  if  they 
conld.  It  has  been  argued  that  the  defendants  did  not  prove 
the-  amount  of  their  set-off,  but  I  am  of  opinion  that  they 
did,  under  the  circumstances  of  the  case,  prove  it  suffi- 
ciently.  It  was  in  evidence  that  the  defendants,  through 
their  London  agents,  Reid  and  Co.,  advanced  two*thirds  of 
the  invoice  price  of  all  the  goods  consigned  to  them,  and 
that  all  these  goods  were  sold  at  Gibraltar,  and  that  there 
was  a  loss  upon  every  consignment.  Upon  that  I  think  it 
is  impossible  to  doubt  that  the  advances  made  in  England, 
and  the  charges  upon  the  sales  in  Gibraliar,  together 
amounted  to  more  than  the  invoice  price  of  the  goods ;  and 
if  so,  the  balance  is  in  favour  of  the  defendants,  and  they 
are  entitled  to  a  verdict.  But  supposing  that  not  to  be  so, 
to  what  extent  did  the  plaintiffs  make  out  their  claim  i  For 
what  sum  could  a  verdict  for  them  have  been  entered? 
There  was  no  evidence  at  all  upon  the  subject;  Aej  left  the 
state  of  the  accounts  wholly  unexplained.    But  then  it  is 
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said  the  defendants'  charges  were  usurious^and  could  not 
legally  be  set  off.  I  was  of  opinion  at  the  trial  that  the  case 
ought  to  be  regarded  as  if  the  agreement  for  the  advances 
was  made  at  Gibraltar,  and  not  in  London,  and  tberefon? 
that  61.  per  cent,  interest,  being  the  rate  allowed  at  Gi^ 
braltar,  might  legally  be  charged  upon  the  amount  of  the 
bills  from  the  time  of  their  date.  But  I  further  thought 
that  if  it  was  part  of  the  original  agreement,  that  the  bank- 
rupts, instead  of  receiving  bills  accepted  by  Reid  and  Co. 
to  deal  with  as  they  pleased,  should  receive  from  them  the 
amount  of  the  bills  in  cash,  minus  5/.  per  cent,  discount, 
that  would  render  the  contract  usurious  The  jury,  how- 
ever, to  whom  I  left  that  as  a  question  of  fact,  found  that 
this  was  not  part  of  the  agreement,  and  then,  as  I  was  of 
opinion  that  the  defendants  were  entitled  to  set  off  all  their 
advances  and  charges,  and  that  those,  together,  exceeded 
the  proceeds  of  the  goods,  I  directed  a  verdict  to  be  entered 
in  their  fevour;  and,  upon  a  reconsideration  of  die  case,  I 
am  of  the  same  opinion  now,  and  still  think  that  verdict 
right.  But  if  the  jury  had  found  differently  the  plaintiffs 
would  not  have  been  benefited,  for  I  should  then  have  non* 
suited  them  for  the  want  of  any  evidence  of  any  particular 
sum  that  they  were  entitled  to  recover. 

Bayley,  J. — There  can  be  no  usury  where  there  is  no 
loan ;  and  I  am  of  opinion  that  the  advances  made  by  the  de* 
fendants  cannot  properly  be  regarded  as  a  loan  of  money  (a). 
The  substance  of  the  bargain  seems  to  have  been,  that 
instead  of  waiting  to  remit  the  proceeds  when  actually 
realized  by  sales,  the  defendants  should  by  anticipation 
remit  such  sums  as  the  net  proceeds  would  probably 
amount  to.  In  such  an  arrangement  I  think  there  is  nothing 
usurious,  and  therefore  I  altogether  agree  that  there  ought 
to  be  no  new  trial. 

LiTTLEDALE,  3 •(h)  concurred. 

(a)  Vide  Gilpin  v.  Enderby,  ante,  i.  570. 
(6)  Holroydf  J.  was  in  the  Bail  Court. 
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PiDcocK  and  others  v.  Bishop.  Saturday, 

^  January  29. 

Assumpsit  on  a  guaranty  given  by  the  defendant  for  Where  a 
securbg  the  payment  of  goods  to  the  amount  of  200/.,  to  gua^^n^ lo  A. 
be  delivered  to  one  T.  TickelL     Plea,  non-assumpsit.     At  %  a  certain 
the  trial  before  HuUoek,  B.,  at  the  last  LefU  Assizes  for  the  goods  to  be 
county  of  fVarwick,  it  appeared  in  evidence  that  the  plain-  J^***  to  B.,  and 
tiffs  carried  on  the  business  of  pig  iron  manufacturers  at  agreement  be* 
Lighimoor^  in  Shropshire^  and  that  the  defendant  was  an  S'^helatte? 
iron-master  at   Bankside,   London.     The .  guaranty  upon  consented  to 
which  the  action  was  brought,  was  contained  in  a  letter  of  ^^  beyond*^ 
the  date  l6th  December,  1822,  written  by  the  defendant  to  the  market 
the  plaintiffs,  and  was  in  the  following  terms : — **  At  the  goods,  in  sa- 
request  of  Mr.  Thomas  Tickell,  I  beg  to  inform  you  diat  I  ^^^l^^^^^J^  ^^ 
will  guaranty  you  in  the  payment  of  200/.  value,  to  be  de-  ing  debt  due    , 
livered  to  him  in  Lightmoor  pig  iron.*'    Previously  to  die  !^^|J"[|^Y' 
time  this  guaranty  was  given,  Mr.  Tickell  had  been  m  the  this  secret 
habit  of  dealing  with  the  plaintiffs,  but  had  become  bank*  a^fraud^upon 

rupt,  and  was  indebted  to  the  firm,  and  also  on  an  old  pri-  the  guarantee, 
...  and  discharged 

vate  account  with  Mr.  John  Pidcock,  one  of  the  partners,  his  liability. 

In  February,  1823,  the  plaintiffs,  on  the  faith  of  defendant's 
guaranty,  supplied  Tickell  with  twenty  tons  of  Lightmoor 
pig  iron,  to  the  amount  of  82/.  10s.,  but  he  being  unable  to 
pay  for  it,  this  action  was  brought  upon  defendant's  gua- 
ranty. The  answer  to  the  action  was,  that  the  defendant 
was  discharged  from  his  liability  in  consequence  of  a  private 
agreement  between  Tickell  and  the  plaintiffs,  to  which  the 
defendant  was  not  privy.  Mr.  Tickell  was  called  on  the 
part  of  the  defendant,  and  he  proved,  that  in  the  beginning 
of  December,  1822,  after  his  bankruptcy,  he  applied  to  Mr. 
J.  Pidcock,  the  managing  partner  of  the  plamtiffs'  firm,  to 
supply  him.  with  Lightmoor  pig  iron  on  the  usual  credit, 
and  told  him  that  if  the  company  would  supply  him,  he 
would  pay  ten  shillings  beyond  the  price  to  be  charged  by 
the  company  on  every  ton  of  iron  supplied  to  lum,  which 
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ten  shillings  should  go  in  liquidation  of  his  {J.  PidcocKs)  old 
separate  debt.  The  latter  replied  that  he  must  consult  his 
partners  upon  the  subject,  but  expressed  his  doubts  whe- 
ther they  would  consent  ^o  supply  him  with  any  more  iron 
without  the  guaranty  of  some  responsible  person.  In  the 
result,  it  was  agreed  between  J.  Pidcaek  and  TicktU,  thai 
the  latter  should  be  supplied  with  the  iron  he  wanted^  he 
undertaking  to  pay  .ten  shillings  over  and  above  the  market 
price  upon  every  ton  supplied,  which  ten  shillings  per  ton 
extra  was  to  go  in  reduction  of  J.  Pidcocks  separate  debt ; 
and  that  for  this  purpose  he  was  to  procure  a  responsible 
guarantee  for  the  goods  supplied.  Accordingly  Tickdl  ap- 
plied to  the  defendant,  who  gave  the  guaranty  in  question, 
but  die  latter  was  kept  in  total  ignorance  of  the  privale 
agreement  abpve  mentioned.  In  the  hill  of  parcels  accom- 
panying the  goods,  there  was  a  separate  and  distinct  item 
for  J.  PidcocVs  old  debt,  surcharged  upon  the  amouift  of  the 
iron;  viz..  £0  tons  pig  iron,  82/.  lOs.  Debt,  10/.  Total, 
92/«  U>9.  Under  these  circumstances  it  was  contended  that 
the  defendant  was  dischai^ed,  the  agreement  between  Tick* 
ell  and  J.  Pidcaek  being  in  effect  a  fvand  upon  him ;  but 
the  learned  Judge  was  of  opinion  that  the  defence  set  np 
was  no  answer  to  the  action,  and  the  plaintifb  had  a  verdict 
for  62/.  105.,  with  liberty,  however,  to  move  to  enter  a  non- 
suit if  the  Court  should  think  the  action  not  maintainable. 
Denman,  C.  S.,  having  obtained  a  rule  nisi,  in  last  Easier 
Term,  for  this  purpose,  on  the  authority  of  Jackson  v. 
Duchaire  (a), 

N.  R.  Clarke  (with  whom  was  Clarke)  now  shewed 
cause.  In  order  to  defeat  this  action  it  must  be  made 
apparent  that  a  fraud  was  intended,  or  could  in  fact  have 
been  practised  upon  the  defendant.  Now  it  is  .difficult  to 
see  how  the  private  agreement  between  J.  Pidcock  and 
TickeU  conld  have  that  effect.  The  defendant's  risk  and 
responsibility  could  not  be  increased  thereby.  'At  die 
(fl)  3,T.  R.  551. 
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utmost,  it  vms  an  amingemeDt  by  which  J.  Pidcoch  wished  1685. 
to  enable  Ti^kell  to  pay  an  old  standing  debt,  in  a  manner  '^^'^^ 
most  .easy  to  himself.     It  is  true  that  Tiekdl  had  been  a  v. 

bankrupt,  but  non  constat  that  his  private  debt  to  J.  Pid-  ^s'^^* 
cock  was  thereby  barred^  for  there  was  no  pvoof  duit  he  had 
obtained  his  certificate.  For  any  thing,  therefore,  that  ap* 
peared  to  the  contrary,  it  must  be  tidken  to  have  been  a  valid 
subsisting  debt,  for  which  Tickell  was  still  Uablle,  and  for 
the  paymettt  of  which  it  was  ccmipetent  for  him  to  enter 
into  this  agreement.  Had  it  been  an  old  debt,  extinguished 
by  operation  of  law,  and  for  which  Tickell  was  not  liable, 
the  onus  lay  upon  the  defendant  to  make  out  that  proposi- 
tion. But  no  such  fact  was  established,  and  ther^bre  it- 
must  be  taken  to  have  been  a  valid  subsisting  debt,  for 
which  Tickell  was  liable.  If  so,  then  the  agreement  by 
which  it  was  to  be  liquidated  by  instalments  of  ten  shillings 
per  ton,  upon  the  iron  supplied,  was  rather  caknlfated  to 
benefit  the  defendant  than  otherwise ;  for  if  it  was  coaii-> 
petent  to  J.  Fidcock^  after  the  iron  was  supjdied,  to  sue 
Tickell  at  once  for  the  o^Aofe  amount  of  the  old  standing 
debt,  and  take  his  effects,  in  ezecutioD,  his  means  of  paying 
for  the  iron  must  be  thereby  diminished,  and  the  diefendant's 
risk  increased ;  whereas,  by  the  agreement  to  take  the  old 
debt  by  instalments,  an  opportunity  was  given  to  Tickell  ol 
turning  himself  round,  and  relieving  himself  fix>m  his  emfaar* 
rassments.  It  is  not  to  be  assumed  that  the  agreement  had 
the  effect  of  rendering  Tickell  unable  to  pay  for  the  iron. 
The  presumption  is  that  his  previous  difficulties  had  sa 
involved  him,  as  to  throw  the  responsibility  upon  the  de<» 
fendant.  No  doubt  can  be  entertained  that  the  defendant 
was  aware  of  TickelFs  difficulties.  Indeed,  the  feet  of  his 
requiring  a  guaranty  was  demonstration  that  his  credit  was. 
impaired;  and  therefore  he  must  be  taken  to  have  given  the 
guaranty  with  his  eyes  open.  If  he  neglected  to  apprize 
himself  of  TickelPs  real  situation,  the  plamtiffs  are  not  to* 
suffer  for  his  laches.  No  fraud  was  intended,  nor  indeed* 
could  any  be  practised  upon  him  by  this  agreement|  for  at 
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the  utmost  his  liability  would  only  extend  to  the  amount  of 
iron  actually  delivered  to  TickelL  It  is  not  pretended  that 
he  would  be  liable  for  the  instalments  of  the  old  debt;  and 
therefore,  supposmg  the'  plaintiffs  could  not  make  him 
responsible  beyond  the  amount  of  credit  given  for  the  iron 
supplied,  still  there  is  no  principle  of  law  which  will  exempt 
him  from  liability  to  that  extent.  This  case  is  mainly  dis- 
tinguishable from  Jackson  v.  Dtichaire,  because  in  that 
there  was  an  attempt  to  impose  upon  the  guarantee  by  a 
secret  ^reement  between  the  plaintiff  and  the  defendant, 
whereby  something  was  stipulated  beyond  the  inducement 
which  had  actuated  the  guarantee  to  pay  the  money.  A 
person  named  H^elch,  being  desirous  of  assisting  the  defend- 
ant, who  was  about  to  take  a  house  which  the  plaintiff  had 
previously  occupied,  agreed  to  purchase  of  the  plaintiff,  for 
the  defendant,  at  the  price  of  70/.,  the  goods  which  had 
been  left  in  the  house.  The  inducement  to  Welch  to  ad- 
vance the  money  was  that  the  plaintiff  would  be  content  to 
take  70/.  for  the  goods;  but  it  appearing  that  by  a  secret 
agreement  between  the  plaintiff  and  the  defendant  the 
latter  was  to  pay  SO/,  more  for  the  goods,  the  Court  held 
that  this  was  a  fraud  upon  Welchy  who  had  consented  to 
advance  the  70/.  on  the  faith  that  that  was  the  sole  consider- 
ation. It  was  therefore  held  that  the  30/.  for  which  the 
action  was  brought,  could  not  be  recovered  by  the  plaintiff. 
But  there  is  nothing  in  that  case  to  shew  that  the  contract 
between  the  plaintiff  and  Welch  was  rendered  void  by  the 
secret  agreement.  Here  the  defendant  is  at  all  events  liable 
on  his  guaranty  for  the  goods  actually  sold  to  Tickell. 


Denman  (with  whom  was  F.  Pollock,)  ip  support  of  the 
rule.  On  the  general  principle,  that  a  guarantee  for  the 
debt  of  another  is  not  liable,  unless  he  is  made  acquainted 
with  all  the  terms  of  the  contract  between  the  debtor  and 
creditor,  this  action  is  not  maintainable.  Here  the  defend- 
ant was  studiously  kept  in  ignorance  of  a  fact  most  material 
to  his  interests ;  for  it  is  more  than  probable  if  he  had  been 
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apprized  of  this  private  agreement^  he  would  never,  have  1825. 

given  his  guaranty.    The  case  of  Jackson  v,  Duchaire  is  ^"^v*^^ 

not  distinguishable  from  this  in  principle.   [Here  the  Court  ^, 

stopped  him.]  Bishop. 

Abbott,  C  J. — I  am  of  opinion  that  this,  rule  must  be 
made  absolute.  I  think  that  in  every  transaction  like  the 
present,  a  condition  is  virtually  incorporated,  that  the  party 
who  is  required  to  give  a  guaranty  shall  be  truly  informed 
of  the  bargain  really  made  by  the  vendor  of  the  goods  with 
the  buyer.  Now,  if  it  be  part  of  the  bai^n  that  any  thing 
.extra  shall  be  invoiced  with  or  tacked  to  the  market-price 
of  the  goods,  which  is  not  communicated  .to.  the  guarantee, 
I  think  the  withholding  of  that  circumstance  discharges  the 
guarantee.  In  this,  case  the  bargain  was  that  the  purchaser 
should  pay  beyond  the  market  price  of  the  goods  supplied 
^Q  him  ten  shillings  per  ton,  which,  was  to  be  applied  in  * 
payu)ent  of  an  old  debt  due  to  one  of  the  plaintiffs.  This 
was  an  agreement  which  it  was  of  the  utmost  importance 
should  be  communicated  to  the  defendant,  as  respected  the 
degree  of  his  responsibility;  for  the  effect  of  it  was  to 
enable  the  vendor  to  appropriate  to  the  payment  of  the  old 
debt,  part  of  those  funds  which  the  defendant  might  reason- 
ably suppose  would  go  towards  the  payment  of  those  goods 
for  which  he  became  guarantee^  and  consequently  his  risk 
became  increased.  It  is  more  than  probable  that  if  the  de- 
fendant had  been  informed  by  Tickell  that  the  plaintiffs 
would  not  trust  him  unless  he  agreed  to  pay  part  of  his  old 
debt,  by  way  of  advance  upon  the  market  price  of  the  gppds, 
he  would  have  said  ''No;  I  will  have  nothing  to.  do  with 
you.  If  you  are  dealing  as  a  free  man,  you  may  probably 
be  able  to  pay  the  debt  which  you  are  now  incurrmg ;  but 
if  you.  are  not  dealing  as  a  free  man,  but  are  to  be  incum- 
bered, and  bound,  and  fettered  in  your  dealings  with  the 
.plaintiff,  by, an  agreement  by  which  you  are  to  make  pay- 
ment of  some  other  debt  previously, due,  I  cannot  become 
your  surety,  for  most  likely  I  shall  be  deceived."    It  appears 


.i7v*^» 
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]8€5.  to  ine>  that  keeping  back  from  the  defendant  the  knowledge 

2^"*^  of  the  private  airreement  between  the  vendor  and  vendee  was 

t.  a  fraud  on  the  guarantee,  and  consequently  this  action  is  not 

^""**'-  maintainable. 

Batley>  J.— I  am  of  die  same  opinion.    There  ie  no 
doubt  it  id  the  duty  of  a  creditor  taking  a  guaranty  for  the 
solvency  of  another,  to  put  the  surety  in  possession  of  the 
real  bargain  between  him  and  the  principal;  and  if  he  neg- 
lects so  to  do^  it  is  at  his  own  periU    There  appears  here 
to  have  been  a  debt  due  from  Tiekell  to  J.  Pidcock.    Whe- 
th^  that  was  a  debt  for  which  the  latter  could  have  main- 
tained an  action  does  not  distinctly  appear;  but  I  should 
rather  infer  from  what  took  place  between  the  parties,  that 
that  was  probably  not  the  case,  but  that  it  was  in  fact  a 
debt  which  /•  Pideock  had  proved  under  TickelTi  com- 
mission.   If  that  was  so,  then  it  was  not  a  debt  for  which 
he  could  have  maintained  an  action.    Then  what  is  the 
i^reement  between  the  parties?    It  is  in  substance  this: 
J.  Pideock  says  to^Tickell,  **  I  will  from  time  to  time  supply 
you  with  iron,  not  at  the  common  market  price  of  iron,  but 
at  the  conunon  market  price,  plus  10s.  per  ton,  in  respect 
of  an  old  debt  due  from  you  to  me,  so  that  instead  of  having 
to  pay  me  80/.  for  the  goods  supplied,  you  will  have  to  pay 
me  80/.  10s.''   Now  if  the  plaintiff  had  apprized  the  defendant 
that  this  veas  the  bargain  subsisting  between  one  of  their 
firm  and  Tickell,  he  would  have  known,  that  the  latter  would 
not  have  the  same  means  of  paying  for  the  goods  as  he  would 
otherwise  have  had.    He  might  have  been  induced  to  give 
his  guaranty  under  the  expectation  that  Tickell  would  be 
able  out  of  the  profits  of  his  business  to  pay  for  the  iron; 
but  if  he  knew  at  the  time  he  gave  the  guaranty  that  there 
was  to  be  some  other  responsibility  attached  to  the  price 
of  the  goods,  he  would  have  hesitated  or  declined  entering 
into  the  guaranty  altogether.     I  am  of  opinion,  that  the 
concealment  of  that  circumstance  from  the  knowledge  of 
the  defendant  was  a  fraud  upon  him  and  releases  his  liabi- 
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lity.  It  iaas  bean  freqiM^ntly  held,  in  the  case  of  a  compo- 
sitkni  deedy  whereby  creditors  agree  to  accept  of  their 
debtor  a  certain  sum  of  money  in  full  discharge  of  their 
respective  debts,  that  a  secret  agreement  by  which  the  debtor 
stipulates  with  one  of  the  creditors  to  pay  him  a  larger  sum, 
18  absolutely  void ;  and  this  upon  the  ground  that  it  is  a 
fraud  upon  the  body  of  creditors  at  large.  I  am  of  opinion, 
upon  the  same  principle,  that  the  secret  understanding  be- 
tween J,  Pidcock  and  Tickell  with  reference  to  the  old 
debt,  was  a  fraud  upon  the  defendant,  and  makes  the  con- 
tract void. 

HoLBOYD,  J. — I  also  i^ee  in  opinion  that  the  contract 
in  this  case  is  not  binding  on  the  surety,  on  the  ground  that 
his  risk  was  increased  by  reason  of  the  private  bargain,  to 
divert  a  portion  of  the  proceeds  of  the  iron  sold,  to  the 
payment  of  an  old  standing  debt.  Had  such  agreenient 
been  communicated  to  the  defendant,  it  is  probable  he 
would  not  have  given  the  guaranty.  Withholding  the  fact 
therefore  was  a  fraud  upon  him,  because  he  ought  to  hi^ve 
been  made  acquainted  with  every  circumstance  which  was 
calculated  to  affect  his  responsibility.  In  this  point  of 
view,  the  secret  agreement  materially  increased  his  risk, 
because  it  had  a  direct  tendency  to  diminish  Tickelfs  means 
of  paying  for  the  goods,  for  which  he  became  surety  col- 
laterally.   I  think  the  defendant's  liability  is  discharged. 

LiTTLEDALB,  J. — I  take  it  to  be  a  general  rule  and 
principle  of  law  that  a  surety  ought  to  be  made  acquainted 
with  the  whole  contract  entered  into  with  his  principal. 
Probably  the  defendant  looked  to  the  proceeds  of  the  iron 
as  the  fund  out  of  which  the  plaintiffs  were  to  be  paid, 
and  in  the  expectation  that  Tickell  would  be  enabled  by 
his  industry  and  skill  to  discharge  the  amount  of  the  pur- 
chase money,  he  consented  as  an  act  of  friendship  to  become 
his  surety.  But  by  the  secret  agreement  in  question,  he  is 
placed  in  a  worse  situation,  and  he  is  subjected  to  a  risk  which 
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he  never  contempkted.  It  appears  to  me,  therefore,  that 
the  concealment  of  so  material  a  circumstance  amounts  to 
a  fraud  upoii  the  surety  and  discharges  his  liability. 

I  Rule  absolute. 


Saturdmf,  HaWKINS  V.  WarRE. 

January  29. 

Id  replevin  the  xHIS  was  an  action  of  replevin  for  growing  com  taken 
wh'th'f  tSe  **  *  distress  for  rent,  in  the  parishes  of  Kingston  and 
plaintiff  held  Broomfield^  in  the  county  of  Somerset ,  in  certain  closes 
StTfix^'^t  called   VoKs  Yards,  &c.    Avowry,  that  the  distress  was 

specified  in  the  taken  (of  «£3S7 :  10s.  for  three  quarters  of  a  year's  rent, 

nvowrr  * 

Held,  that  lift-  ^^^e  25th  March,   1823,  upon  a  demise  of  the  closes  in 

stamped  re-  question  to  the  plainti£f  at  450/.  per  annum,  payable  quar- 
to shew  that  terly.  There  were  other  avowries  claiming  rent  at  the  rate 
h^  pre^ously  of  43fi/.,  430/.,  and  412/.  per  annum  respectively.  Plea,  that 
pftdd  for  the  pjaintiff  did  not  hold  or  enjoy  the  said  closes  in  which,  ficc. 
the  like  rent  ^>^  ^^^  appurtenants,  as  tenant  thereof  to  the  said  defend- 
BO  ftpecified,  |^^  by  virtue  of  the  said  supposed  demise,  at,,  and  under 
were  inadmis-  ,  . ,  i  i*  •  ,  •  i  •  , 
sible  to  sup-  the  said  rent,  payable  as  m  the  said  avowries  mentioned, 

^Whcre'a"^  and  issue  thereon.  At  the  trial  before  Bosanquet,  Serj. 
witness  de-  at  the  last  Lent  assizes  for  the  county  of  Somerset,  in  sup- 
set^ed  draft  of  P^^  ^^  ^^  avowries,  it  appeared  in  evidence,  that  the  plain- 
a  lease  was  the  tiff  had  held  the  closes  in  question  under  Mr.  fVarre,  the 
ment  between  defendant's  father,  by  a  lease  for  tho  term  of  seven  years, 
the  partiw,  for  expiring  at  Lady-day,  1815,  at  the  rent  of  360/.  per  an- 
he  actedas  num.  After  this  lease  had  expired,  the  plaintiff  continued 
tSrtaiTun-  *"  possession  Of  the  premises  until  the  year,  1818,  when  a 
stamped  me-  negotiation  was  entered  into  with  Mr.  Warre  for  a  fresh 
written  after-   ^^^e.    Mr.  Charter,  steward  to  Mr.  Warre,  prepared  a 

wards  by  him-  draft  of  the  intended  lease,  which  being  sent  to  Mr.  Warre, 
self  but  not  ... 

signed  by  any-  ^^  made  several  alterations  in  it,  and  filled  up  blanks  left 
'  bod^,  waa  ad- 
missible in  evidence  as  a  mere  proposal,  to  shew  that  the  settled  draft  was  not  the  final 
agreement  between  the  parties.        ^ 
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for  the  oamei  of  other  lands,  which  the  plaintiff  had  taken       189& 

possession  of,  and  which  were  intended  to  be  included  in     J^v^"-' 

Hawkims 
the  fresh  demise.     A  meeting  afterwards  took  place  be-  «» 

tween  the  parties,  when  some  further  alterations  were  made  Warbr. 
in  the  draf^  and  it  was  finally  agreed  (as  stated  by  Mr. 
Charter)  that  the  draft  as  then  settled  should  be  engrossed 
and  the  lease  executed.  It  was  accordingly  engrossed, 
and  executed  by  Mr.  Warre,  and  then  sent  by  Mr.  Charter 
to  the  plaintiff  with  a  bill  of  costs  and  charges  for  pre- 
paring the  lease.  This  bill  was  afterwards  paid  by  the 
plaintiff,  but  he  never  in  fact  executed  the  lease.  By  this 
lease  the  whole  rent  reserved  was  450/.,  but  there  was  a 
pravisQ  to  deduct  20/.  per  annum,  if  the  market  price  of 
wheat  should  be  under  lOs.  a  bushel.  There  was  also  a 
proviso  for  abating  an  aliquot  portion  of  the  rent  for  one 
of  diQ  closer  called  JSigher  VoiU,  in  case  the  term  therein 
should  c«a8«  by  the  death  pf  Mr.  W^rre,  who  bad  only  a 
life  eitata  ^reio  with  remainder  to  Mrs.  JVarr0»  Mr. 
Warre  buying  died  aoiqe  short  time  after  the  lease  was 
panledj  it  was  agreed  between  the  plaintiff^  Mrs.  Warre, 
md  Miss  Warre^  her  daughter,  (the  defendant,)  that  18A  per 
anquin  should  be  paid  to  Mrs.  Warre  for  the  close  called 
Higher  VoUs.  The  avowries  were  respectivdy  framed 
according  to  the  provisions  of  the  lease  for  the  deductions 
ot  rent  above-mentioned.  In  order  to  shew  that  the  plain- 
tiff had  acquiesced  in  the  terms  of  the  lease,  although  he 
hmd  not  executed  it,  the  defendant  produced  certain  un- 
stampt  memoranda,  purporting  to  be  receipts  for  rent  paid 
under  the  terms  contained  in  the  lease.  These  memo- 
randa were  copies  of  papers  set  forth  by  the  plaintiff  him- 
self in  a  schedule  to  his  answer  to  a  bill  filed  against  him 
in  chancery  to  compel  a  specific  performance,  which  copies 
had  been  furnished  by  the  plaintiff  himself  to  the  defendant, 
pursuant  to  an  order  of  the  Lord  Chancellor  for  that  pur- 
pose. These  memoranda  being  tendered  in  evidence,  they 
were  rejected  by  the  learned  judge,  on  the  ground  that,  as 

VOL.  V.  L  L 
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receipts^  they  were  not  admksible  for  want  of  a  stamp. 
The  first  was  in  these  terms  : 

Hestercombey  October  28th,  1821. 
Mr.  Hawkins, 

Dr.  to  Miss  fVarre, 

For  half  a  year's  rent  due  last  Michaelmas. 

£    5.    d- 
Oct.  12th 30    O    0 

Oct.  28th 70    O    0 

Feb.  23d 91   14    0 

Disbursements 460 

According  to  the  price  of  wheat  ;     .     .  20    0    0 

216    0    0 

Received  the  above^  E.  M.  T.  fVarre. 

For  the  purpose  of  contradicting  the  statement  of  Mr. 
Charter,  that  the  draft  of  the  lease  contained  the  final  agree- 
ment between  the  parties,  and  in  order  to  shew  that  the 
plaintifi^  was  to  pay  avli£ferent  rent  from  that  supposed  to 
be  then  agreed  upon,  the  plaintiff's  counsel  put  in  an  un- 
stampt.  paper,  in  Mr.  Charter^ s  handwriting,  dated  subse- 
quently to  the  time  when  the  draft  was  settled.     The  paper 

was  to  this  effect : 

£    s.    d. 
''  Old  Rent     ...     360    0    6 

Abatement   ...      36    0    0 

324    0    O 
To  27  acres 67  10    0 

To  16  acres  of  Broadmead       40    0    0 

ToB 26    0    0 

133  10    O 

457  10    O 

450/.  a  year,  from  Michaelmas,  1818,  for  a  term  of  seven 
years:  Mr.  Warre  undertaking  wheat  shall  be  at  \0s.  a 
bushel,  and  barley  5s.  upon  the  terms  of  the  old  lease." 

This  paper  not  being  signed  either  by  Mr.  TForre  or  the 
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defendant^  nor  appeariog  to  have  been  authorized  or  adopted 
by  either,  it  was  objected  to  by  the  defendant's  counsel  as 
inadmissible  in  evidence^  on  that  ground,  as  well  as  on  the 
ground  of  its  being  unstampt.  The  learned  serjeant, 
however,  received  it  in  evidence,  and  upon  the  whole  case 
left  the  jury  to  say  whether  the  farm  had  or  had  not  been 
let  to  the  plainti£f  on  the  terms  mentioned  in  the  lease. 
The  jury  found  their  verdict  for  the  plaintiff  for  41.  4s.  the 
amount  of  the  expenses  of  the  replevin  bond. 

Pell,  Serj.  in  Easter  term  last,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  non- 
suit entered,  or  why  there  should  not  be  a  new  trial  granted, 
on  two  grounds,  first,  that  the  papers  purporting  to  be 
receipts,  and  tendered  by  the  defendant  to  shew  that  the 
plaintiff  had  acquiesced  in  the  lease,  had  been  improperly 
rejected;  and  second,  that  the  memorandum  produced  by 
the  plaintiff  had  been  improperly  received  for  want  of  a 
stamp. 

WUde,  Serj.  and  JB.  Bayly  now  shewed  cause  against 
the  rule.  The  admissibility  of  the  receipts  which  were 
produced  on  the  part  of  the  defendant  depends  upon  the 
purpose  for  which  they  were  produced.  At  the  trial,  the 
question  was,  whether  the  plaintiff  held  the  farm  at 
the  rent  stated  in  any  of  the  avowries.  The  lease  which 
had  been  prepared  was  no  evidence  upon  this  issue,  inas- 
much as  it  had  never  been  executed  by  the  plaintiff.  The 
defendant  was,  therefore,  driven  to  some  other  evidence,  in 
order  to .  shew  on  what  terms  the  plaintiff  had  attorned 
tenant.  For  this  purpose  the  receipts  were  offered  as  evi- 
dence of  the  payment  of  the  fixed  rent  mentioned  in  the 
avowries.  It  is  clear  that  unless  they  amounted  to  evidence 
of  the  payment  of  such  rent,  they  would  have  availed  the 
defendant  nothing,  and  the  avowries  must  have  failed. 
Then  as  they  were  offered  as  direct  evidence  of  the  pay- 
ment of  rent,  it  is  clear  they  were  inadmissible  for  want  of 
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stamps.  Had  they  been  offered  for  a  collateral  purpose, 
e.  g.  to  refresh  the  memory  of  a  witness,  they  might  have 
been  received ;  Jacob  v.  Lindsay  {a) ;  but  it  is  obvious  they 
could  not  be  received  per  se,  as  direct  evidence  of  the  pay- 
ment of  the  amount  of  rent  stated.  They  were  therefore 
property  rejected.  Then  the  memorandum  in  Mr.  Charter^s 
handwriting  was  admissible  for  the  very  reason  that  the 
receipts  ought  to  have  been  rejected.  It  was  not  put  in  as 
evidence  of  the  contract  between  the  parties ;  but  for  a 
collateral  purpose.  Mr.  Charter  having  stated  that  the 
settled  draft  of  the  lease  was  the  final  agreement  between 
the  parties,  this  memorandum  in  his  own  handwriting  was 
put  into  his  hand^  if  not  for  the  purpose  of  contradictbg 
him,  at  least  of  refreshing  his  memory  and  shewing  that 
he  was  mistaken.  It  was  produced  as  a  contemporaneous 
memorandum,  shewing  that  the  lease  was  not  in  fact  the 
final  agreement  between  the  parties.  For  thb  purpose  it 
was  legitimate  evidence,  and  as  it  was  offered  with  no  other 
view,  it  was  properly  admitted.  Had  it  been  produced  as 
evidence  of  the  actual  agreement  between  the  plaintiff  and 
Mr.  Warre  undoubtedly  it  would  have  required  a  stamp, 
bnt  being  tendered  for  a  collateral  purpose,  the  objection 
to  the  want  of  a  stamp  could  not  arise. 

Pell,  Serj.,  Adam,  C.  JR.  Williams  and  Manning,  contri. 
The  unstampt  receipts  produced  at  the  trial  were  not  offered 
as  direct  evidence  of  the  contract  under  which  the  plaintiff 
held  the  farm,  but  as  collateral  proof  of  the  amount  of  rent 
which  the  plaintiff  had  theretofore  paid  his  landlord.  For 
that  purpose  they  were  certainly  legitimate,  though  not  con- 
dusive  evidence.  There  are  several  cases  which  establish 
that,  for  a  collateral  purpose,  an  unstampt  instrument  is 
receivable  in  evidence;  Rex  v.  Haxvkeswood  (6),  JJer  v. 
Pooky  (c),  Holland  v.  Di/ffin  (d),  Dover  v.  Mastaer  (e). 
[Abbott,  C.  J.    The  difficulty  I  have,  is  in  saying  that 

(a)  1  East,  460.        (6)  2  East,  P.  C.  955.        (c)  3  B.  &  P.  316, 
(d)  Peake*8  N.  P.  C.  58.  (e)  5  Esp.  N.  P.  C.  99. 


HILARY  TERM,  FIFTH  AND  SIXTH  GEO.  IV.  517 

Ihese  receipts  were  offered  in  evidence  for  a  purpose  purely  1825. 
coUatend.  Were  they  not  produced  expressly  for  the  pur-  J^P'^^ 
pose  of  establishing  the  fact  stated  in  the  avowiy,  that  the  «. 

plaintiff  held  the  farm  at  a  certain  rent?  Were  they  not  WAaaz. 
offered  to  shew  that  a  certain  rent  had  formerly  been  de- 
manded of  the  plaintiff,  and  submitted  to  by  him?  If  so, 
then  they  were  not  offered  for  a  collateral,  but  a  direct 
purpose,  in  order  to  establish  the  affirmative  of  the  issue 
raised  on  the  pleadings. — Bayley,  J.  In  the  cases  cited,  the 
uDstampt  instruments  were  received  alio  intuitu.  For  in- 
stance, in  Rex  v.  Hawkeswood,  which  was  an  indictment  for 
forgeiy,  although  the  unstampt  instrument  could  not  be  avail- 
able for  any  other  purpose,  yet  it  was  admissible,  in  order  that 
the  party  indicted  might  not  exempt  himself  from  the  punish- 
ment attending  the  crime  of  forgery.]  Admitting  that  they 
could  not  be  used  so  as  to  operate  as  a  discharge  to  the  plain- 
tiff for  byegone  rent>  still  they  may  be  used  for  the  purpose 
of  creating  a  further  charge  against  him.  At  all  events, 
the  unstampt  memorandum  in  Mr.  Charter^s  handwriting 
was  inadmissible  for  want  of  a  stamp.  The  object  of  it  was> 
to  shew  what  the  real  agreement  between  the  parties  was. 
Mr.  Charter  having  stated  that  the  settled  draft  of  the  lease 
was  the  final  agreement,  this  memorandum  was  produced 
to  contradict  him,  and  shew  that  the  agreement  was  not 
such  as  he  had  sworn  to.  The  object  of  it  was,  therefore, 
to  set  up  another  and  a  different  agreement,  which  should 
be  an  answer  to  the  avowries,  and  consequently  it  could  not 
be  admitted  without  an  agreement  stamp. 


\ 


Abbott,  C.  J. — I  am  of  opinion,  that  the  rule  nisi  ob- 
tained in  this  case,  must  be  discharged.  This  is  an  action 
of  replevin,  in  which  the  plaintiff  complains  that  the  de- 
fendant took  his  growing  corn  in  certain  closes  and  un- 
justly detained  the  same.  The  defendant  avows  the  taking 
of  the  pom  as  a  distress  for  three  quarters'  rent,  in  respect  of 
premises  which  the  plaintiff  held  under  the  defendant  as  her 
tenant,  by  virtue  of  a  demise  at  a  certain  fixed  rent.    The 
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plaintiff,  in  his  plea  to  the  avowry,  denies  that  he  held  or 
enjoyed  the  said  closes  in  which,  &c.  with  the  appurtenances, 
as  len&nt  thereof  to  the  said  defendant,  by  virtue  of  the  said 
supposed  demise,  at,  and  under  the  said  rent,  payable  as 
in  the  said  avowry  mentioned,  and  issue  is  taken  upon  this 
fact.     Now  as  a  certain  fixed  amount  of  rent  is  alleged  to 
be  due  in  the  defendant's  conusances,  it  was  incumbent  on 
her  to  establish  that  the  plaintiff  held  the  closes  at  a  rent 
corresponding  exactly  with  the  sums  therein  mentioned. 
Unless  she  made  out  that  fact,  the  plaintiff  would  be  en- 
titled to  a  verdict.    The  burden  of  proof  in  that  respect 
lay  on  the  defendant,  for  unless  she  could  prove  that  the 
premises  were  demised  at  a  certain  fixed  rent,  no  distress 
could  be  taken.     If  there  had  been  any  doubt  upon  the  fact, 
there  was  another  remedy  open  to  her,  namely,  by  an  action 
for  use  and  occupation,  which  would  have  entitled  her.  to 
recover  the  annual  value  of  the  land  during  the  time  it  was 
occupied ;  but  having  by  her  avowries  undertaken  to  aver 
that  the  land  was  demised  at  a  certain  fixed  rent,  the  burden 
lay  upon  her  to  prove  that  fact.    The  first  mode  in  which 
the  defendant  attempted  to  prove  the  fact  was,  by  shewing 
that  the  plaintiff  had  in  former  years  paid  rent  agreeing 
M'ith  the  amount  stated  in  some  of  the  avowries,  and  if  she 
had  established  that  fact  by  legitimate  evidence,  though  I 
do  not  say  it  would  have  been  conclusive,  yet  it  would 
have  been  a  strong  case  in  her  favour,  requiring  a  cogent 
answer  on  the  part  of  the  plaintiff.     For  this  purpose  the 
defendant  tendered  in  evidence  certain  unstampt  papers, 
from  which  it  would  appear  that  the  plaintiff  had,  in  former 
years,  paid  rent  corresponding  with  the  amount  of  rent 
stated  in  some  of  the  avowries.     These  papers  my  brother 
Bosanquet  refused  to  receive,  on  the  ground  that  they  were 
not  stamped.     Now  these  papers  could  have  had  no  force 
or  effect  for  the  purpose  of  advancing  the  defendant's  case, 
unless  they  amounted  in  law  to  receipts  for  rent ;  for  if 
they  were  not  receipts  they  were  of  no  validity.    But  taking 
away  from  them  the  effect  of  shewing  as  a  fact  that  rent 
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had  been  formerly  paid,  corresponding  in  amount  with  what 
was  stated  in  the  avowries,  still  they  would  come  to  nothing 
more  than  evidence  of  a  claim  having  been  made  by  the 
defendant  upon  the  plainti£f.  In  whatever  way  they  may  be 
considered,  or  for  whatever  purpose  they  may  have  been 
offered,  I  think  they  were  inadmissible  to  support  the  issue. 
By  the  stamp  act,  31  Geo,  3.  c.  25.  s.  16.  which  is  incor- 
porated in  the  55  Geo.  3.  c.  184.  **  No  receipt,  discharge, 
or  acquittance,  note,  memorandum,  or  writing,  shall  be 
pleaded  or  given  in  evidence  in  any  court,  or  admitted  in  any 
court  to  be  useful,  or  available  in  law  or  equity,  as  an  ac- 
knowledgment of  any  debt,  claihi,  accounts,  or  demands 
being  paid,  settled,  &c.  unless  the  same  shall  be  stamped." 
It  is  said,  however,  that  although  such  unstamped  instru- 
ments as  these  cannot  be  used,  so  as  to  operate  as  a  dis- 
chai^e  of  the  tenant,  they  may  be  admitted  as  evidence  to 
create  a  further  charge  against  him.  I  think  that  would  be 
too  narrow  a  construction  of  the  statute,  for  it  seems  to  me 
that  such  instruments  must  be  understood  to  be  useless  and 
invalid,  not  merely  for  the  purpose  of  discharging  the  party 
therein  named,  but  also  for  the  purpose  of  charging  him 
with  some  ulterior  ,sum,  by  reference  to  what  he  may  have 
on  some  former  occasion  paid.  If  the  plaintiff  could  not 
make  these  receipts  available  for  his  own  discharge,  I  think 
the  defendant  cannot  make  them  available  so  as  to  make  hini 
liable  for  a  subsequent  demand.  I  am  therefore  of  opinion 
that  these  receipts  were  properly  rejected.  The  second 
mode  of  proof  to  which  the  defendant  resorted,  in  order  to 
shew  that  the  plaintiff  held  the  premises  under  her  at  a  fixed 
rent,  was  by  shewing  that  he  had  consented  to  hold  the 
estate  according  to  the  terms  specified  in  a  lease  executed 
by  the  defendant's  father  but  not  by  the  plaintiff.  Mr. 
Charter  was  called  to  prove  this,  and  in  giving  his  evi- 
dence he  was  desirous  of  fortifying  his  memory  by  reference 
to  something  in  writing,  and  he  stated  that  the  settled  draft 
of  the  lease  was  the  final  agreement  between  the  parties. 
Taking  that  gentleman's  testimony,  unexplained,  it  certainly 
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would  appear  that  the  pIainti£F  had  acceded  to  the  term*  of 
the  lease^  and  consented  to  hold  the  premises  at  tbe  rent 
thereiti  stipulated.  Then  for  the  purpose  of  shewing  that 
he  was  midtaken  in  his  apprehensioA  of  the  fact,  and  dwt 
the  plaintiff  had  assented  to  no  such  terms,  another  paper  is 
put  into  his  hands,  which  he  admits  to  be  his  handwriting. 
The  plaintiff  being  desirous  of  having  that  paper  read,  it 
was  objected  that  it  coald  not  be  read  for  want  of  a  stamp* 
If  that  paper  contained  an  agreement,  I  admit  it  could  not 
be  read  unless  it  was  stamped,  but  I  am  of  opinion  that  it 
did  not  contain  an  agreement,  and  could  not  be  So  coasi'- 
dered^  Properly  its  only  effect  is  to  shew  that  a  proposal 
had  been  made  by  Mr.  Charter  himself  in  his  own  hand- 
writings not  corresponding  with  the  terms  contained  in  the 
lease«  I  thmk  it  was  receivable  in  evidence  as  a  proposal 
only,  though  not  as  a  contract.  It  cannot  be  treated  as  a 
contract^  because  it  is  not  signed  by  anybody.  It  seeins  to 
me  that  this  case  is  not  distinguishable  from  Rarmbatimtt  v. 
Tuabridge  (a}.  There  a  written  paper  delivered  by  an 
auctioneer  to  a  bidder^  to  whom  lands  were  let  by  auction, 
coBtainittg  the  descripUon  of  the  lands,  the  term  for  which 
they  were  let  to  the  bidder,  and  the  rent  payable^  but  not 
signed  by  the  auctioneer  or  a&y  of  the  parlies,  was  hdd  not 
to  be  such  a  minute  of  the  agreement  as  was  required  to  be 
stamped.  So  I  say  here;  this  paper  is  no  minute  of  aa 
agreement.  It  is  no  more  than  if  Mr.  Charter,  being 
pressed  to  state  all  that  passed  between  him  and  the  plaintiff, 
had  said,  "  I  did  propose  by  Word  of  mouth  that  he  should 
hold  the  premises,  according  to  the  terms  Written  on  thb 
piece  of  paper.'^  In  this  point  of  view  I  think  the  paper 
Was  receivable  in  evidence  as  a  mere  proposal,  and  cottBe- 
queYitiy  it  did  not  require  a  stamp.  It  being  a  question  for 
the  jury  whether  the  plaintiff  consented  to  hold  according 
to  the  terms  of  the  lease,  I  think  it  was  very  fit  and  proper 
that  all  the  proposals  relating  to  that  question  should  have 
been  received  in  evidence.  Although  I  cannot  say  I  am 
(a)  2  M.  &  S  434.     Sec  Same  v.  Mortlei/y  id,  445. 
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dissatisfied  with  the  verdict  which  the  jury  have  found,  yet 
I  should  have  been  equally  satisfied  had  they  found  the 
other  way. 

Baylbt,  J.— I  entirely  concur  in  opinion  with  my  Lord 
Chief  Justice,  and  I  entertain  no  doubt  upon  either  of  the 
points  raised  in  argument.  The  case  of  Doe  v*  Cart" 
wngkt(a)  is  an  additional  authority  to  shew  that  the  me* 
morandum  produced  to  contradict  Mr.  Charter  could  only 
be  considered  as  a  proposal  and  not  an  agreement,  and 
consequently  did  not  require  a  stamp. 

HoLROYD>  J.  was  of  the  same  opinion. 

LiTTLBDALB,  J.  was  goue  to  chambers. 

Rule  discharged, 
(a)  3B.&A.  326. 


The  Kino  v.  Josiah  Taylor  (a).  Tuaday, 

Indictment  for  a  nuisance  in  keeping  a  common  Ifaoontura- 

puniag-hous^  Plea,  auterfois  acquit.  This  plea  was  pleaded  te^fro^Uie 

in  Trinity  tertn  last>  and  at  the  Wettminster  sessions  between  ^^^,  ^7  of  , 

Triniiy  to  the 
'MHity  and  Mkhuelmas  terms,  the  defendant  wad  tri6d  and  first  day  of 

aoiniitted  on  another  indictment  for  the  same  offence.    In  ^'^^ 
^  ,  term,  facts  oo- 

Midknlmas  tseraa,  before  the  prosecutor  had  replied  to  the  curring  io  the 
fofiner  frfea,  the  defendant  pleaded  his  last  acquittal  puis  i^^^eac^ 
darrein  continuance.    This  plea  was  in  feet  put  in  on  the  puis  darrein 
19cil  of  November^  but  it  was  entitled  of  the  term  generally,  after  the  first  ■ 

day  of  Mi- 
chaelnttti  ttrWy, 
CkUtyy  in  the  coarse  of-  the  last  term,  having  obtained  a  without  the 

rulenbi  for  taking  this  plea  off  the  file,  upon  an  affidavit  J^J^^^^'^ 

suggesting  that  the  last  acquittal  had  been  procured  by 

bribery,  fraud  and  collusion, 

(fl)S.  C.  ante,  422. 


The  King 

V, 
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Brodrick,  on  a  former  day  in  this  term,  shewed  cause. 
This  b  an  attempt  to  burthen  the  defendant  with  all  the  costs 
of  the  proceedings,  but  it  cannot  succeed;  for  the  court  have  ^ 
Taylor,  qq  such  summary  jurisdiction  as  this  application  attributes 
to  them.  The  defendant  is  not  an  officer  of  the  court,  there- 
fore there  is  no  reason  for  their  summary  interposition;  and 
there  are  cases  shewing  that  the  court  have  no  discretion  on 
this  pomt,  but  are  bound  to  receive  pleas  puis  darrein  con- 
tinuance. Paris  v..Salkeld(a),  and  Lovell  v.  Eastaff(J>\ 
[Baylejff  J.  There  was  a  special  reason  for  the  decision  of 
the  court  in  the  latter  case,  namely,  that  a  rule  for  a  new 
trial  was  pending  at  the  time  the  application  was  made. 
Besides,  the  title  of  this  plea  is  irregular.]  Undoubtedly  the 
plea  was  pleaded  on  the  19th  of  November^  and  it  is  entitled 
of  the  term  generally.  Even  if  that  be  irregular,  it  is  not 
'  such  an  irregularity  as  will  warrant  the  summary  interposi- 
tion of  tlie  court.  Suppose  an  untrue  assertion  had  by  ac- 
cident found  its  way  into  the  body  of  the  plea,  the  court 
would  not  on  that  account  take  the  plea  off  the  file;  they 
would  leave  the  prosecutor  to  his  common  remedy,  a  repli- 
cation, or  a  demurrer.  It  is  not  pretended  that  this  plea  is 
bad  in  substance,  and  it  would  be  a  new  step  to  take  it  off 
the  file  for  a  mere  informality  in  the  title,  which  it  is  the 
constant  practice  of  the  court  to  allow  the  party  to  am^id. 
But,  under  all  the  circumstances  of  the  case,  it  seems  that 
this  plea  is  strictly  regular  and  unobjectionable,  for  when 
issue  has  not  been  joined,  facts  puis  darrein  continuance 
may  be  pleaded  of  the  term  generally,  and  are  not  confined 
to  the  particular  day  up  to  which  the  continuance  is  entered. 
Lord  Chief  Baron  Comyns  says,  "  If  any  thing  happens 
pending  the  writ,  and  before  issue  joitied,  which  goes  in  bar, 
or  proves  the  writ  abated,  and  not  abateable  only,  it  may  be 
pleaded,  without  saying  after  the  last  continuance;"  and  he 
cites  9,  Lutw.  1178.  as  an  authority  in  point  (c).  Now  the 
same  rule  would  equally  apply  to  the  interval  in  the  pro- 

(tf)  2  Wils.  137.  (b)  3,T.  R.  554. 

(c)  Com.  Dig.  tit.  Abatement,  (I.  24.) 
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ceedings  after  plea  and  before  replicatioiiy  and  the  present 
case  comes  clearly  within  the  principle  laid  down.  [Lt^^/e- 
dafe,  J.  In  the  same  work,  under  the  same  head,  you  will  find 
another  case  cited,  from  2  Jones,  ISQf  where  the  court  re- 
ceived a  plea  puis  darrein  continuance  at  the  end  of  a  week 
after  the  commencement  of  the  term.]  If  the  court  interfere 
at  all,  it  can  be  only  to  order  the  defendant  to  amend  his 
plea  by  entitling  it  on  the  same  day  on  which  it  was  filed; 
and  even  that  they  will  not  do  upon  the  present  motion; 
it  must  be  the  subject  of  a  separate  application. 

Chitiyj  contrd.  The  only  question  is,  whether  thu  plea 
is  irregular,  for  if  it  is,  the  court  may  strike  it  off  the  file; 
and  under  the  circumstances  of  this  case,  they  will  do  so, 
if  they  can.  The  first  plea  put  upon  the  record  was  a  spe- 
cial plea,  and  the  rules  of  practice  do  not  allow  a  defendant 
to  waive  a  special  plea,  and  plead  de  novo,  without  the  spe- 
cial leave  of  the  court.  Tidd,  70,5,  et  seq.,  8th  ed. ;  1  Archr 
bold,  1£3, 1st  ed.  and  the  cases  there  collected.  The  defend* 
ant  has  not  even  now  ventured  to  swear  that  the  last  ac- 
quittal was  obtained  fairly  and  boni  fide,  therefore  he  cer- 
tainly does  not  stand  in  a  situation  to  ask  for  any  indulgence 
from  the  court.  The  cases  cited  on  the  other  side  do  not 
govern  the  present.  Undoubtedly,  where  a  plea  puis  darrein 
continuance  is  pleaded  in  proper  time,  the  court  have  no 
discretionary  power  to  receive  or  reject  it;  but  the  present 
is  clearly  pleaded  out  of  time,  and  pleas  of  this  nature,  if 
they  are  pleaded  too  late,  may  be  set  aside  like  pleas  in  abate- 
ment, in  respect  of  which  the  court  have  frequently  mter- 
fered  m  the  manner  now  prayed  for.  WiUoughby  v.  fFiV- 
lum  (a),  Tidd,  902,  8th  ed.;  1  Archbold,  123,  1st  ed. 

The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Abbott,  C.  J. — ^This  case  came  before  the  court  upon  a 
motion  to  set  aside  a  plea  puis  darrein  continuance.    The 
(a)  2  Smith,  396. 


CAftSS  IK  l^ttE  KtKO  8  BfiKCfl, 

indietmeiit  was  for  keeping  a  eotninbti  gumin^ouse.  The 
plea  stated,  that  after  the  faidictiiient  was  preferred  m  this 
coorti  another  indictment  had  been  preferred  at  the  quarter- 
aeBsions  for  the  same  offence/upon  which  indictment  being 
brought  on  for  trial,  the  defendant  was  acquitted.  This  plea 
was  pleaded  generally  as  if  it  referred  to  the  first  day  of  the 
term*  It  is  clear  now,  by  the  affidavit,  that  it  was  not  put 
upon  the  file  of  this  court  until  the  IQth  tiooember.  The 
prosecutor,  by  bis  counsel,  therefore  moved  to  take  that  plea 
off  the  file,  contending  that  a  plea  puis  darrein  continuance 
must  be  pleaded  on  that  day  to  which  the  continuance  is 
made ;  that  is,  that  in  this  case  it  could  be  pleaded  on  the 
first  day  of  Michaelmas  term  only.  This  is  the  case  of  a 
crimmal  proceedmg.  In  civil  actions,  by  the  indulgence  of 
the  court,  four  days  are  allowed ;  but  even  if  that  indulgence 
was  extended  to  cases  of  indictments,  it  would  not  extend 
to  a  case  where  the  plea  was  not  pleaded  until  long  after  the 
fitiit  four  days  of  the  term.  If  we  consider  how  the  record 
would  have  been  drawn  up  in  ancient  times,  and  how  it 
should  be  drawn  up  in  modem  times,  we  shall  find  that  it 
would  state  the  continuance  to  be  upon  the  appearance  of 
the  attomies  for  the  prosecution  and  for  the  defendant,  and 
that  would  be  recorded  on  the  first  day  of  the  term,  an  un- 
dertaking being  given  for  the  appearance  either  on  the  last 
day  of  the  term,  or  some  other  day.  Supposing  this  entry 
to  have  been  made,  it  is  quite  clear  that  this  plea,  coming 
in  after  that  day,  and  referring  to  a  matter  which  took  place 
in  vacation,  would,  on  the  very  face  of  it,  appear  to  be  a  bad 
plea.  Now  it  was  said,  inasmuch  as  there  was  no  such 
entry  on  this  record,  this  party  might  come  in  and  put  his 
plea  on  the  file  at  a  later  time.  It  is  obvious  that  he  might 
have  done  so  on  the  first  day  of  the  term ;  but  why  wait 
during  almost  the  whole  of  that  term,  if  he  professed  to 
enter  the  continuance  from  the  very  last  day  of  the  preceding 
term  to  the  first  day  of  the  ensuing  term  i  In  the  case  cited 
by  Lord  Chief  Baron  Comyns,  from  2  Jones,  the  party  was 
admitted  to  plead  after  the  first  day  of  the  term,  which  cer- 
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tainly  imports  that  it  was  not  done  without  the  permission 
of  the  court.  No  doubt  for  the  furtherance  of  justice,  more 
especially  in  a  criminal  case,  if  the  party  by  any  inadvertence 
has  let  slip  his  time  and  neglected  to  plead,  the  court  would 
give  him  leave  to  do  so.  In  the  case  of  Lovell  v.  Eastqff', 
which  was  cited  on  the  part  of  the  defendant,  we  see  that 
even  though  the  defendant  did  not  put  in  his  plea  until  a  later 
day,  alill,  on  a  motion  to  take  that  plea  off  the  file,  the  court 
thoagbt  it  right  to  look  to  the  circumstances  of  the  case,  in 
order  to  see  whether  justice  required  that  it  should  be  taken 
off.  In  that  case  the  court  refused  to  take  the  plea  off  the 
file;  but  what  was  the  reason  assigned  i  That  on  the  first 
day  of  the  term,  and  for  several  days  afterwards,  a  motion 
was  pending  in  this  court  for  a  new  trial,  and  tkerefore,  until 
that  motion  was  disposed  of,  it  would  have  been  useless  to 
put  CD  the  file  that  plea  which  was  put  on  the  file  imme- 
diately after  the  motion  for  a  new  trial  was  disposed  of.  The 
plea  was  a  plea  of  bankruptcy,  and  it  would  have  been  quite 
useless  to  put  it  on  the  file  earlier.  Upon  the  present  oc* 
casibn  the  plea  was  {beaded  without  any  prerious  application 
to  the  court.  *The  rule  which  was  obtained  to  set  aside  the 
plea  is  founded  upon  an  afiidavit  stating  positively,  that  the 
acquittal  which  forms  the  subject  of  the  plea  had  been  ob- 
tained by  fraud  and  collusion,  and  that  is  not  denied  by  the 
defendant.  He  has  been  advised,  and  no  doubt  he  has  been 
well  advised,  not  to  pledge  his  conscience  in  contradiction 
to  that  which  is  here  alleged.  That  fact  remainmg  uncon- 
tradicted, Ae  question  is,  whether  a  plea  irregularly  pleaded 
should  be  suffered  to  remam  on  the  file  of  the  courts  when 
its  effect  would  be,  according  to  an  uncontradicted  affidavit, 
to  defeat  the  ends  of  justice,  and  to  prevent  the  trial  of  the 
defendant  by  means  of  an  acquittal,  obtained  in  all  proba- 
bility by  his  own  money.  For  tiiese  reasons  I  do  not  tiiink 
the  rule  ought  to  be  discharged. 

Rule  absolute. 
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Tuuimf^  Bartlett  V*  DawNES. 

fWiMiry  1. 

The  lord  may    ASSUMPSIT  for  money  had  and  received  by  defendant 

the  steward-  '  ^  plaintiff's  use.     Plea,  non  assumpsit,  and  issue  thereon. 

ship  of  a         At  the  trial  before  Abbott^  C.  J.  at  the  adjourned  Middlesex 

manor,  for  the    .    .  ,-.  ,      ,  t      i.  i.  i 

life  of  the        sittings  after  last  Mtchadmas  term,  the  facts  of  the  case  ap- 

^'where  an     P®**^  ^^  ^  these.    The  plaintiff  claimed  to  be  steward  of 

alleged  out^   ^  the  manor  of  Danbury,  in  the  county  of  Esses,  and  brought 

appeanf  to       ^^^  action  to  recover  the  amount  of  certain  fees  received  by 

have  done  the  the  defendant  while,  acting  in  that  character.    The  plaintiff 

it  Ja  created,  grounded  his  claim  to  the  office  on  a  deed  dated  in  ]821y  and 

the  jury  are  at  executed  by  Jiose  Ray,  who  was  then  seised  in  fee  of  the 
hberty  to  pre-  "^  ,       '^  :     , 

sumeasurren-  manor,  and  by  which  she  gave  and  granted  unto  the  plaintiff 

der  o  It.  ^^  office  of  steward  of  the  said  manor  of  Danbury,  and  the 

holding  and  keeping  of  all  courts  of  what  kind  soever  to  the 
said  manor  belonging  or  appertaining,  and  the  doing  all  other 
acts  relating  thereto ;  and  did  thereby  make,  constitute,  and 
appoint  the  said  plaintiff  steward  of  the  said  manor,  and  of 
the  courts. to  the  same  belo^gmg,  to  have,  hold,  exercise  and 
enjoy  the  office  aforesaid,  and  the  holding  and  keeping  of 
the  said  courts,  and  the  doing  all  other  acts  as  aforesaid/ 
and  the  receiving  the  fees  and  profits  to  the  said  office 
belonging,  from  thenceforth  during  the  terpi  of  his  natural 
life.  Rose  Ray  died  the  20th  of  October,  1821,  having  pre- 
viously devised  the  manor  of  Danbury  in  fee  to  Charles 
Dowfies,  and  Charles  Downes,  contending  that  the  plaintiff 
had  no  right  any  longer  to  continue  steward,  authorized 
the  defendant,  Edward  Downes,  to  act  as  steward,  in  con- 
sequence of  which  the  latter  held  a  court,  and  received  cer- 
tain fees,  for  the  recovei;  of  which  the  action  was  brought. 
It  was  objected,  on  the  part  of  the  defendant,  that  Rose 
Ray  had  no  power  by  law.  to  create  a  freehold  office,  and, 
consequently,  that  the  grant  of  this  office  by  her  to  the 
plamtiff  was  absolutely  void ;  but  the  Lord  Chief  Justice 
overruled  the  objection,  giving,  however,  the  defendant  leave 
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to  move  to  enter  a  nonsuit.  The  defence  then  set  up  was 
a  teriUi  alleged  to  have  been  outstanding  at  the  time  when 
Rose  Ray  granted  the  office  to  the  plaintiff.  This  term, 
which  was  for  500  years,  was  created  in  i?]^;  and  was 
assigned  in  1785,  as  being  then  satisfied^  to  attend  the  in- 
heritance. When  Robert  Ray,  the  husband  of  Rose  Ray, 
purchased  the  manor,  namely  in  1793,  a  general  declaration 
was  made  in  the  deed  of  conveyance,  that  all  persons  who 
had  terms  in  them  should  hold  them  in  trust  to  attend  the 
inheritance ;  but  no  specific  term  was  mentioned.  When 
the  plaintiff's  title  was  first  called  in  question,  Charles 
Downes  wrote  a  letter  in  which  he  admitted  that  Rose  Ray 
had  j^wer  to  grant  the  office,  but  denied  that  in  point  of 
fact  she  had  done  so.  The  Lord  Chief  Justice,  upon  this 
evidence,  left  it  to  the  jury  to  say  whether  they  thought  there 
was  or  was  not  any  outstanding  term,  and  they  being  of  opi- 
nion that  there  was  not,  found  their  verdict,  under  his'  lord- 
ship's direction,  for  the  plaintiff,  for  the  full  amount  of  all 
the  fees  received  by  the  defendant. 

Scartett,  on  a  former  day,  moved  for  a  rule  nisi  in  the 
alternative,  either  to  ^nter  a  nonsuit,  or  for  a  new  trial. 
First,  the  grant  of  this  office  by  Mrs.  Ray  to  the  plaintiff 
was  absolutely  void,  for  a  private  individual  cannot  create  a 
freehold  office ;  that  power  is  vested  in  the  crown  alone. 
Mrs.  Rayy  therefore,  had  no  right  to  appoint  a  steward  for 
life,  and  thereby  to  bind  her  successors  and  infringe  upon 
their  privileges.  In  the  Earl  of  Shrewsburj/s  case  (a),  a 
steward  of  a  manor  was  appointed  for  life,  but  that  was  a 
grant  by  the  crown ;  and  in  Owen  v.  Saunders(b),  a  clerk  of 
the  peace  was  appointed  for  life,  but  that  was  a  grant  by  act 
of  parliament.  Every  lord  of  a  manor  is  entitled  to  appoint 
his  own  steward,  but  if  he  dies,  or  aliens  the  manor,  his 
appointment  is  at  an  end ;  for  the  steward  is  his  servant,  and 
he  has  no  right  to  appoint  a  servant  for  his  snccesiiior; 
therefore  the  plaintiff's  appointment  ceased  from  the  moment 
(a)  9  Rep.  42.  (p)  1  Ld.  Raym.  158. 
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when  Mrs*  Ray  died.  Second^  the  learned  judge  shoold 
not  have  left  it  to  the  jury  to  say  whether  there  was,  or  was 
not,  an  outstanding  t^m..  There  was,  perhaps,  evidence 
from  which  it  might  be  inferred  that  the  object  of  the  term 
had  been  satisfied^  but  there  was  certainly  no  evidence  from 
whieh  to  infer  that  it  had  merged  or  been  surrendered. 
The  evidence  led  rather  to  the  opposite  .conclusion.  In 
1785  the  term  was  expressly  assigned  to  attend  the  inhe- 
ritance, and,  in  1793,  when  the  manor  came  into  the  posses- 
sion of  Mr,  JSoy,  a  declaration  was  made  in  the  deed  of 
conveyance,  that  all  outstanding  terms  should  be  held  in 
trust  to  attend  the  inheritance;  and  that  must  be  presumed 
to  have  applied  to  the  term  created  m  17 1£«  because  there 
was  no  evidence  of  the  creation  ot  any  other  term  Iban  that. 
In  that  case,  the  term  of  1712  must  have  been  in  existence 
so  lately  as  1783,  and  as  there  vraa  no  proof  from  vriiich  to 
infer  the  aubseqnent  surrender  of  it,  the  jury  should  have 
been  directed  to  find  that  it  was  still  outstanding. 

The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Abbott,  C.  J.*^W6  me  of  opinion  that  we  ought  not  to 
grant  any  rule  in  this  case.  Thern  were  twd  grounds  upon- 
which  the  rule  was  moved  for.  The  first  point  was,  whe- 
ther the  appointment  of  die  steward  of  a  manor  court, 
beyond  the  life  of  the  grantor,  could  be  a  good  gra^t  It 
was  admitted  that  such  a  grant  by  the  crown  ought  be  good, 
but  it  was  contended  that  aucb  a  grant  by  a  subject  could 
not  be  good,  except  by  the  aid  of  custom  or  an  act  of  par- 
liament. It  was  said  that  a  subject  cannot  create  an  office 
for  life ;  that  is  true :  but  Vre  think  the  atewardabip  of  a 
UMmor  is  not  an  office  created,  but  jkhat  it  is  merely  a  de- 
aipvUio  personse,  by  which  the  person  to  whom  the  appointr 
meat  is  made  may  be  known.  In  LUileiom,  sect»  378, 
where  he  is  writing  on  the  subject  of  estates  which  are  bdd 
upon  conditions  in  law,  he  mentions  a  case  of  a  grant  by 
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deed  of  the  office  of  keeper  of  a  park.    ''  If  a  man  grant 
by  his  deed  to  another  the  office  of  parkership  of  a  park,  to 
have  and  occupy  the  same  office  for  term  of  his  life,  the 
estate  which  he  hath  in  the  office  is  upon  condition  in  law, 
to  wit,  that  the  parker  shalT  well  and  lawfully  keep 'the  park, 
and  shall  do  that  which  to  such  office  belongeth  to  do,  or 
otherwise  it  shall  be  lawful  to  the  grantor  and  his  heirs  to 
oust  him/'    This  is  to  shew  that  a  grant  of  an  office  of  that 
kind  is  subject  to  a  condition  in  law,  namely,  that  the  party 
shall  discharge  the  duty  of  his  office,  and  that  upon  the  vio- 
lation of  such  duty  there  would  be  a  forfeiture  of  the  office; 
and' that  is  said  in  respect  of  a  grant  by  a  subject.  '  Then 
Lord  Coke,  when  he  comes  to  comment  on  that  section, 
I  Inst.  233  b.  introduces,  among  other  offices,  the  very  par- 
ticular office  now  in  question.    He  mentions  the  case  of  a- 
stewardship  of  a  court  of  a  manor.     He  says,  *^  where  an 
officer  hath  no  other  profit  but  a  certain  collateral  fee,  the- 
grantor  may  discharge  him  of  his  service,  the  dischai^e 
whereof  is  but  labour  and  charge  to  him,  but  he  must  have 
his  fee ;"  and  in  the  same  page  he  proceeds,  **  If  a  man  doth 
grant  to  another  the  office  of  the  stewardship  of  his.  courts 
of  his  manors,  with  a  certain  fee,  the  grantor  cannot  dis-' 
charge  him  of  his  service  and  attendance,  because  he  hath  • 
oiher  profits  and  fees  belonging  to  his  office  which  he  should 
lose  if  he  were  discharged  of  his  office."    Now  that  is  saying, 
where  there  is  any  office  granted  with  a  certain  fee,  and  no ' 
emolument  belonging  to  the  office  except  .that  certain  fee,  ^ 
that  the  grantor  may  dbcharge  the  party  from  the  duties  of 
his  office,  which  is  only  burthensome;  but  where  there  is  a: 
stipulation  made  that  the  party,  shall  have  other  fees,  those « 
appertaining  to  the  office,  there  Lord  Coke  says  that  the . 
grantor  cannot  disdiarge,  because  the  grantee  is  to  have 
other  profits  belongmg  to  the  office,  which  he  would  lose  if 
he  was  discharged.     Now  this  is  very  good  authority,  or 
these  are  instances  at  least,  to  say  no  more  of  them,  to  shew  - 
that  a  grant  for  life  of  an  office  of  the  description  now  under 
discussion,  is  a  good  and  valid  grant.    If  the  grantor  him-  • 
VOL.  v.  MM 
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1 885.  self  cannot  discharge  the  grantee,  how  can  any  other  person  ? 
On  what  principle  shall  it  be  said  that  a  person  claimmg 
under  the  grantor  shall  be  in  a  different  situation  from 
Dowirss.  }jiiffii  I  am  at  a  loss  to  see  upon  what  prmciple  that  can 
be  done.  In  Harvey  v.  Newlifn  (a)  the  Court  seem  to 
have  come  to  their  decision  against  the  plamtiff^  because  it 
was  not  alleged  by  him  that  there  was  any  profit  belonging 
to  the  office ;  and  if  so,  he  suffered  no  injury  from  bewg 
discharged;  he  was  only  relieved  from  certain  trouble.  The 
Court  say  distinctly,  if  profit  belbnge^  to  the  office,  and  it 
had  been  so  alleged  in  the  declaration,  the  grant  of  the  office 
for  life  would  have  been  good.  That  point,  therefore,  seems 
to  be  set  at  rest  upon  this  authority.  Then  the  next  point 
Mr.  Scarlett  made  was,  that  I  ought  not  to  have  left  it  to 
the  jury  to  presume  any  surrender  or  merging  of  the  out- 
standing term.  I  think  I  did  not  direct  them  as  to  their 
finding — I  merely  left  it  to  them  to  consider  whether  they 
would  or  would  not  presume  a  surrender,  having  first  endea- 
voured to  explain  to  them  the  nature  of  the  subject.  If  I 
ought  not  to  have  left  it  to  the  jury  to  consider  if  such  a 
presumption  might  not  be  made  from  the  circumstances 
which  appeared  on  the  trial,  then  I  was  wrong,  and  there 
ought  to  be  a  new  trial.  The  plamtiff  proved  the  grant  as 
having  been  made  by  this  lady  just  before  the  executicm  of 
her  will.  The  defendant  on  this  evidence  was  clearly  a 
wrong-doer,  and  he  shewed  no  title.  But  we  will  take  it 
that  he  was  the  person  which  the  statement  gf  his  leam^ 
counsel  represented  him  to  be,  namely,  the  brother  of  the 
gentleman  to  whom  the  lady  devised  the  estate;  and  that  the 
devisee  had  thought  fit  to  appoint  him  steward  of  the  manor, 
and  to  rescind  the  appointment  of  the  testatrix.  -  It  appeared 
that  there  had  been  a  term  originally  created  for  a  future 
purpose,  and  that  such  purpose  was  satisfied.  Then,  in 
1785,  there  was  a  sale  of  the  estate,  and  that  term  was  then 
outstanding  in  a  trustee  for  the  benefit  of  the  inheritance. 
In  1793  there  was  another  sale  of  the  estate  to  the  husband 
of  the  testatrix,  and  in  one  of  the  conveyances  there  was  a 
(a)  Cro.  Eliz.  859. 
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genial  declaration  that  all  outstanding  terms  should  be  for  ISM. 
the  benefit  of  the  purchaser,  but  the  particular  term  was  not 
mentioned*  Now,  if  the  outstandmg  term  which  the  defeo-  ''""^^' 
dant  set  up  could  prevail,  it  would  prevail  to  defeat  the  act  I^^y»* 
of  the  testatrix  in  making  the  grant  she  made.  The  general 
principle  upon  which  a  presumption  should  be  allowed  I 
think  is  this,  that  that  which  has  been  done  should  be  pre- 
sumed to  be  rightly  done.  That  I  take  to  be  the  general 
principle,  and  if  we  apply  that  to  many  cases  of  right,  it 
must  be  taken  to  be  so.  Applying  it  to  the  question  of  a 
right  of  way — ^if  we  find  the  act  has  been  often  repeated^  (for 
the  occasional  use  of  a  walk  or  path  across  a  man's  field 
would  be  hardly  such  a  use  as  would  establish  the  right,) 
but  if  the  act  must  necessarily  have  been  often  repeated, 
with  the  knowledge  of  the  person  setting  up  an  adverse 
right,  it  affords  a  strong  presumption  in  Csvour  of  the  right 
so  exercised.  The  same  principle  b  to  be  applied  to  pre* 
sumptions  in  the  case  of  light,  or  of  water  (a) ;  in  each  of  thoee 
caaes  there  must  be  a  long  contmuance  of  enjoyment  to  wai^ 
rant  die  presumption.  But  upon  a  question  of  the  surrender 
of  a  term  the  case  is  somewhat  different;  for  with  respect 
to  conveyances,  you  cannot  in  the  nature  of  things  find  re* 
peated  acts ;  it  is  not  to  be  expected.  And  although  that 
is  so,  the  Courts  have,  m  many  instances,  during  a  con- 
siderable length  of  time,  decided,  that  juries  are  at  liberty, 
where  diey  find  that  such  a  term  as  tlus  has  been  set  Up,  and 
has  done  the  duty  for  which  it  was  originally  created,  to  pre- 
sume a  surrender  of  it.  In  this  case  there  was  the  letter  of 
Charits  Dawnes,  admittbg  that  Mrs.  Ray  had  the  right  of 
appointment ;  'fix>m  which  it  was  to  be  inferred,  as  i^ainst 
him,  that  the  term  did  not  exist;  I  therefore  thought  the 
jury  might  be  justified  in  presuming  thb  outstandmg  terra 
to  have  ceased.  Here,  the  grant  of  the  office,  supposing 
Mich  a  term  to  be  outstanding,  would  have  been  void  at  law, 
which,  certainly,  it  was  never  meant  to  be.    On  the  con-* 

(a)  See  Crou  v.  LeaiSy  ante,  vol.  iw,  234,  and  WilUam  v.  MwhnJI, 
«nte,  id.  583,  and  the  cases  there  cited. 
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1825.       trary,  if  you  presume  the  term  to  have  merged,  the  grant  of 

^•^^^^^^      the  office  would  be  good.    In  that  view  of  it  we  are  of 
Babtlett         .....  ,    ,     ,  /.         ,      • 

'0^  opuuon  it  might  properly  be  left  to  the  jury  to  presume  a 

DowvBs,      surrender  of  the  term,  to  give  validity  and  effect  to  the  act 

of  the  testatrii^  in  making  the  grant.    For  these  reasons  we 

are  of  opinion  that  the  verdict  found  for  the  plaintiff  ought 

not  to  be  disturbed. 

Rule  refused.   • 


February  1. 

yfl^cretk  MoNTAOuE  V.  Baron. 

tradesniEii  a 

clandesdneiy    ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  non 

Denfleman's      »8aumpsit,:  and-  issue  thereon.    At  the  trial  before  -Abbott ^ 

wife  with         C-:  J.^  at  the  adjourned  MtWd/esex  Sittings  after  last  Trinity 

SSj'foT  Term,  the  plaintiff's  case  was  this :— The  plaintiff  was  a 

her  station  in  jeweller,  and  the  defendant  a  certificated  special  pleader  in 

wasnoevi-      extensive  practice.    Towards  the  close  of  the  year  1823, 

denoe  either     ^^^  Jq  ^q  interval  of  not  more  than  eight  weeks,  the  plain- 
eipress  or  im-    .  .  **  ,  '^     . 

plied  that  the    tiff  told  to  the  wife  of  the  defendant,  and  delivered  at  his 

mt^to^e  dwelling-house,  various  articles  of  jewellery,  amounting  alto-^ 
contract:—  gether  to  83/.,  but  of  which  he  had  received  from  her  34/. 
was  not  liable,  on  account.  The  plaintiff  never,  throughout  the  transac- 
tion, saw  any  one  but  the  wife  of  the  defendant,  and  the 
goods  were  all  delivered  to  her,  usually  about  noon,  when 
the  defendant  was  from  home.  Upon  this  state  of  lacts,  it 
was  contended  that  the  plaintiff  must  be  nonsuited,  there 
being  no  evidence  that  the  defendant  knew  of  the  delivery 
of  the  goods  to  his  wife,  and  there  being,  therefore,  no  evi- 
dence of  his  consent  to  the  contract,  without  which  he  could 
not  be  liable;  and  Wailhman  v.  Wak^ld{a\  Metcalfe  v. 
Shaw  (i),  and  Bentley  v.  Griffin  (c\  were  quoted  as  authori- 
ties in  point  The  Lord  Chief  Justice  declined  to  nonsuit,^ 
being  of  opinion  that  there  was  sufficient  evidence  to  go  to 
the  jury.  The  defendant  then  proved  the  following  facts  :• 
The  defendant  was  married  to  his  wife  towards  the  close  of 
(fl)  1  Camp.  120.  (b)  S  Id.  22.         (c)  6  Taunt.  S56. 
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the  year  ]817|and  received  with  her  a  fortune. somewhat 
less  than  4000/.,  in  consideratiou  of  which,  and  by  the  terms 
of  their  marriage-settlement,  he  allowed  her  for  her  separate 
use  60/.  a  year.  They  resided  in  a  ready-furnished  house 
in  Guildford  Street,,  the  rent  of  which  was  2O0L  a  year,  and 
none  of  the  furniture  was  either  new  or  costly,  and  some  of 
it  very  much  the  contrary ;  and  they  kept  no  man-servant. 
The  defendant's  wife,  at  the  time  of  their  marriage;  had  a 
supply  of  jewellery  suitable  to  her  station  in  life,  and  she 
had  never  worn  any  of  the  articles  purchased  of  the  plaintiff 
in  thfe  presence  of  her  husband.  The  defendant  carried  on 
his  profession  in  the  Temple,  sa^d  he  constantly  left  his  house 
at  ten  o'clock  in  the  morning  for  his  chambers,  and  returned 
at  five  in  the  afternoon.  The  plaintiff  and  his  shopman 
frequently  called  at  the  defendant's  house  for  payment,  but 
they  never  saw  the  defendant,  nor  did  they  ever  inquire  for 
him,  butithey  invariably  inquired  for  his  wife;  and  on  one 
of  those  occasions,  the  shopman  having  told  the  woman 
servant  who  admitted  him,  that  he  caHed  for  payment  of  a 
bill  of  80/.,  for  jewellery,  the  servant  said,  she  wondered 
the  plamtiff  had  trusted  her  mistress  for  so.lafge  a  sum,  for 
she  was  sure  her  master  knew  nothing  of  it;  to  which  die 
shopman,  as  she  swore,  but  in  which  he  contradicted  her, 
replied,.''  his  master  was  quite  aware  of  that."  The  Lord 
Chief  Justice  told  the  jury  that  a  husband  was  not  liable  for 
goods  fomished  to  his  wife,  unless  she  had  his  authority  to 
purchase  them,  express  or  implied.  That  in  order  properly 
to  decide  the  question  of  such  an  authority,  it  was  impor- 
tant to  consider  the  rank  and  station  of  the  parties,  and  the 
nature  and.  value  of  the  goods.  Necessary  articles,-  such  as 
provisicms  for  the  femily,  the  wife  must,  by  law,  be  presumed 
to  have  authority  to  purchase ;  but  the  articles  in  the  pre- 
sent case  were  not  necessaiy  for  the  \rife,  and  as  it  was  in 
evidence  that  her  husband  had  never  seen  them,- it  was  a 
question  for  the  jury  to  decide  whether  he. had  ever  given 
bis  wife  any  authority,  express  or  implied,  to  purchase  them. 
The  jury  found  a  verdict  for  tlie  plaintiff. 


BARQir. 
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I8t5k  Gwmey,  in  Michaeimus  tenn  last,  obtained  a  rule  niai, 

^  either  to  enter  a  nonsuit  upon  the  ground  taken  at  nisi  priosy 

K  or  for  a  ttevr  trial  upon  the  ground  diat  the  .verdict  was 

against  endence ;  and 

Piaii  (with  whom  wasCopIfy,  A.  6.)  now  shewed  cause* 
The  jury  have  found  by  their  verdict  that  the  articles  in 
quesdon  were  suitable  for  the  wife  of  a  man  in  the  defeodr 
ant^s  rank  in  Mk,  and  that  tfaey  were  supplied  with  his  con* 
sen^  impliedly,  if  not  actually  given.  Those  were  ques* 
tions  of  fiict  proper  for  the  decision  of  the  jury,  and  they 
havii^  considered  and  decided  them,  their  verdict  cannot 
be  disturbed.  There  was  good  evidence  to  warrant  them 
in  their  first  indii^;  because  it  was  proved  that  the  defend- 
ant kept  up  a  very  respectable  establishment,  and  lived  in  a 
good  style ;  and  having  done  that,  he  is  prinA  fiusie  liable  to 
fvy^  the  debts  which  he,  by  those  means,  enabled  his  wife  to 
incnr*  Huere  was  also  suficient  evidence  of  his  consent  to 
her  oidering  die  goods.  Snoh  a  consent  need  not  be  proved 
actually;  nor  need  the  goods  be  actually  ordenedy delivered, 
or  worn,  in  his  presence :  if  they  are  suitable  to  his  rank  in 
life»  and  they  are  worn  by  his  vrife  while  Aey  are  oohafaidQg, 
the  law  will  presume  ifaat  he  consented  to  the  purchase  of 
diem.  Theife  was  nothing  in  the  case  to  shew  tint  the 
plaintiff  did,  or  had  reason  to  suspect,  that  the  goods  were 
ordered  clandestbdy;  and  his  appUcalion  to  Ibe  wife  for 
payment  eonld  not  alter  the  liability  of  the  husband.  la 
jMef^ofi  V.  Wkbem{ii)f  where  the  wife  had  a  sepacate  aHow^ 
aniee  for  clothes,  and  there  was  no  evidence  that  she  had 
occasion  for  the  articles  supplied  by  the  plaiotiff,  it  did!  not 
appear  that  the  husband  had  seen  or  known  of  the  nsost 
valuable  part  of  die  goods  purchased  by  the  wife;  and 
therefore,  m  principle^  that  is  an  authority  in  fomur  of  the 
plaintiff  in  diis  ease.  As  the  whole  case  was  <me  for  the 
decision  of  die  jury,  and  was  so  left  to  them,  there  is  at  least 

(a)  Skinner,  348.    See  Todd  y,  Sloakes,  1  Salk.  116. 
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DO  ground  for  enteriog  a  nonsuit;  and  e?en  if  a  pew  trinl  1995. 

vere  grantedi  it  would  not  benefit  the  defendant,  becau^ie  ^''v"^ 

another  jury  would  probably  arrive  at  the  same  conclusion  «. 

as  the  former.    This  rule,  therefore,  must  be  discharged.  Babov. 

Scarlett,  (with  whom  were  Gumey  and  £•  Lamts)  contri. 
Morttm  V.  fVitkens  does  not  apply  to  the  present  case,  be- 
cause the  defendant  there  filled  a  much  higher  station  in 
life,  and  maintained  a  much  more  expensive  establishment 
than  the  present  defendant.  It  was  proved  here  that  the 
articles  in  question  were  never  worn,  or  in  ai\y  way  displayed, 
even  in  the  presence  of  the  wife's  personal  female  attendant; 
and  a  stronger  proof  of  clandestinity,  can  hardly  be  imagined. 
The  rule  of  law  is  that  a  husband  is  liable  for  goods  supt- 
plied  to  his  wife,  only  when  they  are  indispensable  for  her 
9B  necessaries,  or  suitable  to  her  rank  in  life  as  ornaments, 
and  when  diey  are  furnished  with  his  knowledge  and  con- 
sent, express  or  implied.  There  was  certainly  no  express 
knowledge  or  consent  by  the  husband  here,  ndr  were  there 
any  data  from  which  to  imply  them ;  on  the  contrary,  it  is 
dear  Aat  the  plaintiff  originally  gave  credit  to  the  wife 
secretly  and  clandestinely,  and  having  once  done  that,  he 
cannot  be  allowed  to  change  his  debtor,  and  now  make  the 
husband  liable.    [Here  the  Court  stopped  him.] 

Batlb Y,  J. — I  am  of  opinion  that  there  was  no  evidence 
to  go  to  die  jury  in  thb  case,  such  as  could  entitle  the  plain* 
tiff  to  a  verdict;  and  therefore  that  the  rule  for  entering  a 
nonsuit  on^t  lo  be  made  absolute.  '  The  rule  of  law  I  have 
always  understood  to  be  this^  If  a  husband  nnjurtly  turns 
away  his  wife,  he  sends  a  credit  with  her,  and  is  bound  by 
any  contiact  she  makes  for  necessaries.  If,  while  they  are 
living  together,  he  refuses  to  supply  her  with  necessaries 
himself,  although  her  remedy  is  in  the  Ecclesiastical  Court, 
still  he  may  perhaps  be  liable  for  such  necessaries  as  she 
procures  upon  bis  credit.  But  where  husband  and  wife  are 
living  together,  the  hudband  is  not  liable  for  superfluities 
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furnished  to  the  wife,  unless  it  is  proved  that  the  contract  u 
^made  with  his  knowledge  and  consent,  so  as  to  constitttte 
-the  wife  his  agent  duly  authorized.     Here  there  was  no 
proof  of  the  husband's  consent  to  the  contract,  or  of  any 
authority  conferred  by  him  upon  the  wife,  and  the  goods 
supplied  were  clearly  superfluities.    At  the  time  of  the 
marriage  a  sum  of  4OO0l.,  constituting  an  income  of  from 
160/.  to  QOOl,  a  year,  was  settled  upon  the  wife.     Is  it  to 
be  presumed^  in  the  absence  of  proof,  that  a  man  like,  the 
defendant,  living  in  a  ready-furnished  house,  and  keeping  ho 
man-servant,  wjould  allow  his  wife  to  purchase  trinkets  to 
the  value  of  about  half  her  income,  in  a  space.of  six  weeks  i 
No  man  in  his  senses  would  permit  his  wife. so  to  act,  and 
such  articles  are  wholly  unsuitable  to  the  wife  of  a  man  so 
situated.    Upon  the  evidence  in  this  case,  it  appears  to  me 
that  the  plaintiff  did,  both  in  fiM^t  and  in  law,  give  credit  to 
the^wife,  and  not  to  the  husband,  and  that  he  was  guilty  of 
gross  negligence  m  so  doing.    It  is  the  duty  of  every  honest 
tradesman  in  such  a  case  to  find  out  the  husband,  and 
inquire  of  him  whether  the  wife  is  authorized  to  give  so 
Iai|;e  an  order;  and  not  to  presume,  against  all  reasoa  and 
probability,  that  she  has  such  authority.     But  how  did  the 
plaintiff  act  ?    He  went  frequently  to  the  defendants  house, 
but  invariably  when  the  defendant  was  absent,  and  absent 
properly  in  the  course  of  his  business :  he  had  repeated 
opportunities  of  seeing  the  appearance  of  the  house  and  the 
style  in  which  the  defendant  lived,  and  he  ought,  from  those 
circumstances,  to  have  suspected  that  all  was  not  right,  and 
communicated  that  suspicion  to  the  defendant  himself.    If 
the  plaintiff  could  recover  in  this  action,  the  situation  of 
husbands  would  .  be'  alarming,  for  they  would  be  con- 
tinually, exposed  to  liabilities  they  could  neither  anticipate 
nor.  prevent,  and  which  might  frequently  reach  an  amount 
which  it  would  absolutely,  ruin  them  to  pay.    A  husband  is 
not  liable  to  his  wife's  contracts  unless  his  authority  or 
assent  is  proved,  or  there  are  focts  from  which  it  can  be 
presumed.    That  was  laid  down  by  Lord  Holi  in  Etketing^ 
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ton  ▼.  ParroU  {a),  and  has  been  recognized  for  gockllHw  in 
many  subsequent  cases.  Here  there  was  neither  proof  of 
the  husband*8  assent,  nor  any  facts  from  which  to  presume 
it.  I  am,  therefore,  clearly  of  opinion  that  there  was  no 
case  to  go  to  the  jury;  that  the  action  was  not  maintaiinable 
in  point  of  law,  and  that  the  plaintiff  consequently  ought  to 
have  been  nonsuited. 


HoLROYD,  J. — I  agree  in  the  opinion  that  the  plaintiff 
must  be  nonsuited.  The  goods  furnished  by  him  to  the 
wife  of  the  defendant  were  neither  necessary  for  her  use, 
nor  suitable  to  her  station,  nor  did  the  plaintiff  take  the 
proper  means  of  inquiring  whether  they  were  so,  or  whether 
they  were  ordered  with  the  defendant's  consent.  In  point 
of  law,  therefore,  he  trusted  the  wife,  and  not  the  husband, 
and  he  did  so  at  his  peril.  If  the  defendant  could  be  held 
liable  in  this  case,  no  married  man  would  be  safe.  The 
plaintiff  was  bound  to  inquire  upon  what  authority  the  goods 
were  ordered,  and  the  onus  of  proving  that  he  had  done  so 
lay  upon  him.  He  has  not  only  not  proved  the  husband's 
authority  or  consent,  but  the  evidence  in  the  case  goes  fully 
to  disprove  it ;  therefore  the  plaintiff  made  out  no  case  to 
be  left  to  the  jury,  find  should  have  been  nonsuited  at  the 
trial. 


LiTTLBDALE,  J. — I  am  of  the  same  opinion.  The  gene* 
ral  rule  of  law  is  that  a  husband  is  not  liable  upon  a  contract 
such  as  this,  unless  his  assent  to  it  is  either  proved  or  can 
be  presumed :  if  either  his  express  assent  is  proved,  or  his 
implied  assent  can  be  presumed,  then  he  is  liable.  Here 
there  is  neither  the  one  nor  the  other.  No  express  assent 
was  proved,  nor  was  any  ever  applied  for  by  the  plaintiff, 
and  there  are  no  circumstances  to  warrant  the  presumption 
of  an  implied  assent.  There  are  cases  in  which  it  has  been 
held  that  the  husband's  assent  may  be  implied;  as  if  the 
wife  trades  in  goods,  and  buys  for  her  trade,  when  she  co- 
(a)  Ld.  Raym.  1006;  1  Salk.  lt8;S.C. 


MoirTAevE 

V. 
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18td.  babitB  with  her  huaband;  1  Salk.  113:  or  if  9he  buys 
necessaries  when  ber  husband  is  beyond  sea;  1  Sid.  l^7.{a). 
3ut  th^  goods  in  this  case  were  not  necessaiy  apparel  in 

Babov.  guy  gense  of  the  word ;  they  were  mere  ornaments,  equally 
unnecessary  and  unsuitable  to  the  piuty  purchasing  them. 
The  plaintiff  therefore  had  no  cause  of  action;  he  was 
guilty  of  gross  negligence ;  he  trusted  the  wife  of  the  de- 
fendant at  his  own  peril ;  and  he  must  abide  the  conse- 
quences of  his  own  imprudence. 

Abbott,  C.  J. — I  am  satisfied,  upon  the  view  of  the 
case  taken  by  my  learned  brothers,  that  the  rule  to  enter  a 
iionsuit  must  be  made  absolute.  If  the  present  decision 
diall  have  the  effect  of  rendering  tradesmen  more  cautious 
in  their  dealings,  it  will  be  productive  of  much  benefit  to 
society  at  large ;  iu  some  ipstances  to  infants,  to  husbands 
and  fathers,  to  friends  and  relatives ;  and  in  all  instances  to 
the  tradesmen  diemselves ;  for  he  who,  lured  by  the  expec- 
tation of  large  profit,  trusts  a  party  without  due  caution  and 
mquiry,  must  find  himself  deceived  in  the  end,  and  must 
ultimately  sit  down  with  the  loss  of  the  amount  for  which 
he  has  so  unjiistly  and  improvidently  given  credit. 

Rule  absolute  to  enter  a  nonsuit. 
(^  See  Com.  Dig.  tU.  Baron,  and  feme,  Q. 


The  King  v.  The  Justices  of  St.  Alban's. 

Tkuriiay, 

Febnuury  3.  Q^  afaewiag  cause  against  a  rule  nisi,  which  had  been  ob- 
does  not  lie  to  ^ined  last  term,  for  removing  into  this  Court  by  certiorari 
remoTe  the      ^  appointment  of  surveyors  of  highways  for  the  liberty 

of  a  surveyor,  of  St.  Alban%  for  the  purpose  of  having  the  same  quashed, 
under  the  ge- 
neral higbwa^r  act,  13  Geo,  3.  c.  78.  s.  80.    The  remedy  to  the  party  aggrieved  by  the 
appointment,  is  by  appeal  to  the  quartorrsessicMif. 


HILARY  TERM,  FIFTH  AND  SIXTH  GEO.  IV.  589 

the  qaestioD  was,  whether  the  certiorari  was  taken  away  by        1625* 
the  genaral  highway  act,  19  Gto.  S.  c. 7B.  a.  80.  rh^K^ 

V. 

Brodrick  and  Piatt  shewed  cause.  It  is  clear  that  in  this  '^^  Justices 
case  the  ceitiorari  is  taken  away.  By  s.  80.  of  the  general  St.  Albak's. 
highway  act,  it  is  in  express  terms  declared,  that  ^  no  pro- 
ceedings to  be  had  or  taken  in  pursuance  of  this  act  shall  be 
quashed  or  vacated  for  want  of  form,  or  removed  by  cer-' 
tiorari  or  any  other  writ  or  process  whatsoever  (except  as 
hereinbefore  mentioned)  into  any  of  his  Majesty's  courts 
of  record  at  fVestminster.'*  The  excepted  cases  referred  to 
are  contained  in  the  24th  section,  and  relate  solely  to  where 
roads  are  presented  by  justices  on  their  own  view  as  being 
out  of  repair.  This  case,  therefore,  not  being  expressly  ex- 
cepted, the  general  words  of  the  80th  section  come  into 
operadon,  and  the  appointment  of  a  surveyor  cannot  be  re- 
moved into  this  Court.  The  rule  is,  that  where  there  are 
express  remedies  given  by  a  statute^  and  the  certiorari  is  in 
terms  taken  away,  the  disability  must  operate  as  against  all 
persons  excq>t  the  crown  (a).  In  all  other  cases  tlie  Court  is 
bound  by  the  general  words  of  the  act.  If  that  be  so,  tlien 
this,  being  an  application  at  the  instance  of  a  private  mdi- 
vidual,  to  remove  the  appointment  of  surveyors,  the  result 
is,  that  the  certiorari  does  not  lie.  If  any  individual  is  ag- 
grieved by  the  appointment,  the  remedy  is  by  appe^  to  the 
sessions,  which  remedy  is  given  by  the  same  section  which 
takes  away  the  certiorari. 

Gumey  and  Brougham,  contri.  It  is  a  setUed  rule  in 
cases  of  this  nature,  that  the  certiorari  always  lies,  unless  it 
is  expressly  taken  away,  and  an  appeal  never  lies  unless  it 
is  expressly  given  by  die  statute  {b).  Now  bere  the  cer- 
tiorari is  not  expressly  taken  away,  nor  is  an  appeal  given. 
The  appointment  of  surveyors  must,  by  s.  1.  of  the  High- 
way Act,  be  made  by  the  justices  at  special  petty  sessions. 

(a)  See  Res  v.  Thomasy  4  M.  &  S.  449,  and  the  cases  there  collected. 

(b)  See  JRej  V.  tfsnsoii,  4  B.  &  4.  521,  and  iUx  v.  OukMmry,  ante, 
vol.  iii.  35. 
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No  appeal  is  given  by  s.  80.  against  any  thing  done  by  the 
Th  K  special  sessions,  and  therefore  the  appeal  clause  gives  no 

V.  relief;  the  remedy  must  consequently  be  by  certiorari.    It 

^  usTicfis  {^^  i^^^Q  decided  that  if  an  appeal  be  not  given^  the  certio- 
St.  Albam's.  rari  still  lies;  Rex  v.  The  Jmtices  of  the  West  Riding  of 
Yorkshire  (a)  and  Rex  v.  Mitchell  (&);  which  cases  are  also 
authorities  to  shew,  that  no  appeal  lies  where  the  act  com- 
plained of  is  done  at  the  special  petty  sessions.  There  are 
instances  to  be  found  where  appointments  of  surveyors  have 
been  quashed ;  Rex  v.  Baldwin  (c)  and  Rex  v.  The  Justices 
.of  Denbighshire  {d)\  but  it  is  true  those  have  been  where 
the  appointments  have  been  mere  nullities,  and  the  Court 
has  accordingly  directed  a  mandamus  to  make  fresh  ap- 
pointments. According  to  what  is  said  by  Lord  Kemfou  in 
.Rex  V.  Baldwin f  if  there  is  any  objection  to  the  appointment 
of  surveyors,  the  party  objecting  should  first  remove  it  into 
this  Court  by  certiorari,  and  then  move  to  quash.it.  This 
therefore  seems  an  express  authority  to  shew  that  the  cer- 
tiorari is  not  taken  away.  Sect.  80.  enacts,  that  if  any  per- 
son shall  think  himself  aggrieved  by  any  thing  done  in  the 
execution  of  the  act,  for  which  no  particular. method  of 
relief  hath  been  already  appointed,  he  may  appeal  to-  the 
quarter-sessions,  by  whom  the  matter  of  such  appeal  shall 
be  finally  determined ;  and  then  it  declares,  that  no  proi- 
ceedings  had  in  pursuance  of  the  act  shall  be  quashed  or 
vacated  for  want  of  form,  or  removed  by  certiorari.  -Now  it 
is  quite  clear  that  this  is  not  a  case  in  which  an.  appeal  lies; 
and  if  so,  then  the  certiorari  is  not  taken  away.  Assuming 
that  the  proper  remedy  is  by  appeal,  it  can  hardly  be  said 
that  the  act  of  appointing  a  surveyor  is  a  thing  done,  in  re- 
spect of  which  any  individual  can  cgmplain.  On  these 
grounds  the  rule  for  a  certiorari  must  be  made;  absolute. 

Abbott,  C.  J. — Supposing,  upon  the  true  construction 
of  the  words  of  the  80th  section,  by  which  the  writ  of  cer- 
tiorari is  taken  away,  that  they  must  be  confined  to  the  cases 

(a)  5  T.  R.  639.  (6)  5  T,  R.  701. 

(c)  7T.R.  169.  ((0  4  East,  U2. 
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in  which  an  appeal  is  given,  then  it  becomes  incumbent  on 
the  party  applying  for  the  writ,  to  shew  that  this  is  a  case  m 
which  there  could  be  no  appeal.  I  am  of  opinion  that 
this  is  a  case  in  which  there  may  be  an  appeal,  and  therefore  The  Justices 
it  would  be  unnecessary  to  determine  whether,  upon  the  St.  Alran's. 
true  construction  of  the  words,  the  certiorari  is  taken  away ; 
for  it  would  be  sufficient  to  say,  that  the  remedy  must  be  by. 
appeal  in  the  first  instance*  The  language  of  tbe  clause 
giving  the  appeal  is, ''  If  any.  person  shall  think  himself,  or 
herself  aggrieved  by  any  thing  done  by  any  justice  or  jus- 
tices of  the  peace,  or  other  person,  in  the  execution  of  any 
of  the  powers  given  by  this  act,  and  for  which  no  particular 
method  of  relief  hath  been  already  appointed,  every  such 
person  may  appeal  to  the  justices  of  the  peace  at  any  general 
quarter-sessions  of  the  peace,  to  be  held  for  the  limit 
wherem  the  cause  of  such  complaint  shall  arise/'  Now  the 
act  of  appointing  a  surveyor  of  the  highways  is  an  act  done 
by  justices  of  the  peace  in  pursuance  of  the  powers  given  by 
the  statute.  That  is  a  matter  about  which  there  can  be  no 
doubt.  It  is  said,  however,  that  the  appointment  of  sur- 
veyor is  by  justices  sitting  in  special  petty  sessions.  I  can 
find  no  distinction  between  an  act  done  by  justices  assembled- 
in  what  are  called  petty  sessions,  and  the  act  of  any  other 
justices.  The  appeal  is  given  generally  to  the  justices  at 
quarter-sessions,  to  any  person  aggrieved  by  any  thing  done> 
by  atij/  justice  or  justices  of  the  peace  or  other  person.  I 
do  not  find  any  word  which  excludes  the  right  of  appealing . 
against  any  thing  done  by  the  special  petty  sessions,  and. 
therefore  .there  is  no  pretence  for  saying  that  this  is  a  case 
IB  which  the  appeal  is  taken  away«  It  is  said  that  in  this 
instaace  ao  .person  can  be  said  to  be  aggrieved  by  the  ap- 
pointment of  surveyor  of  the.  highways.  If  that  be  so,  it 
must  be  said  that  no  person  can  have  a  right  to  complain  or 
apply  to  have  the  appointment  quashed.  But  I  am  of  opi- 
nion that  if  there  be  an  improper  appointment  of  a  surveyor, 
every  inhabitant  of  the  parish  or  liberty,  if  aggrieved,  has 
a  right  to  appeal.     Independently,  however,  of  this .  con- . 
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struotioa  air  to  the  right  of  appeal,  I  take  it  to  be  qiHte  clear 
tliat  the  80th  section  takes  away  the  writ  of  certiorari.  The 
words  are  general—*''  no  proceedings  to  be  had  or  taken  in 
of^^  pursuance  of  this  act  shall  be  removed  by  certiorari  info 
St.  Albam's.  any  of  his  Majesty's  courts  of  record  at  Wtsimuittr*^  This 
is  a  proceeding  had  and  taken  in  pursuance  of  the  act,  and 
tiierefore  the  certiorari  does  not  lie. 

Baylby^  J.,  HoLROYD,  J.  and  Littlebale,  J.  con- 
curred. 

Rule  discharged,  but  without  costs. 


Friday^ 


Josephs  v.  Pebher. 

Where  an  as-  ^  ^'^  ^^  ^"  action  for  work  and  labour  and  commission, 
sociation  call-  aod  for  money  paid  to  the  defendant's  use.  Plea,  the 
^*^TheE^U^  general  issue,  non  assmmpsic.  At  the  trial  before  lAitk- 
^C  ^n  ^^  **^*  ^*  *^  ^  Lonim  adjourned  sittmgs  after  la^  Trinity 
sued  ftbaras,  Term,  it  appeared  in  evidence  that  the  pkintiff,  who  car- 
Ikhoorre.^  sied  on  the  business  of  a  broker  on  the  Foreign  S/oc*  JBr- 
stricdon,  and  change^  had  been  employed  by  the  defendant,  on  the  7th 
as'a  corporate  ^P^^  '^^^  ^  purchase  for  him  ten  50/.  shares  in  an  asso* 
body  without  oiation  called  <<  The  Equitable  Loan  Bank  ComjMfny,''  die 
liament  ora  objeot  of  whkh  was  (as  stated  by  the  plaintiff's  counsel)  to 
— Seld^thaT'  ^^^'^^^  money  to  needy  persons  at  a  lower  rate  of  interest 
they  Yiolated    than  licensed  pawnbrokers  are  by  law  entided  to  demand. 

cM8  ^8.^8  ^^  ^^  ^^"^  ^  ^^^^  ^^  "^^  *^^^  dbtribnted,  and  the 

and  19.,  and  plabtiff  was  to  pm-chase  them  for  the  '^  coming  out."    The 

could^oT  ^^  plaintiff  accordingly  purchased  the  shares,  for  which  he 

maintain  an  paid  a  deposit  of  l/.,  and  5l.  105.  as  a  premium,  on  each 

his  prinopd^  share,  and  on  the  2Sd  April  delivered  to  the  defendant  two 

forthepnceof  certificates  in  the  following  form : 
certain  of  €uch  ^ 

shares  purchased  at  the  request  of  the  latter. 

&m&fe,  That  such  an  association,  issuing  transferable  shares  and  assuming  to  act  as 
a  body  corporate,  in  anticipation  of  obtaimng  an  act  of  parliament  to  sanction  tbeir 
proceedings,  is  illegal  at  common  law. 
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''  Equitable  Loan  Bank  Comfaaof/. 
Capital,  two  millions  sterling,  in  shares  of  60l.  each. 

[Here  followed  a  list  of  presidents,  Tice»presidenis>  directors, 
aaditors,  &c.] 

No.  16,156  to  16,160  inclusive. 

This  certificate  declares  that  the  sum  of  !/.  having  been 
paid  as  a  deposit  for  each  of  the  above-mentioned  shares  of 
50/.  each,  the  holder  of  this  certificate  will  be  entitled  to 
those  five  shares  in  the  Equitable  Loan  Bank  Company, 
with  all  the  benefits  and  emoluments,  but  subject  to  the 
fiitnre  payments  on  the  shares,  and  all  matters  contained  in 
any  act  of  parliament  for  the  regulation  of  the  company ; 
and  in  the  mean  time  to  such  conditions,  regulations  and 
orders  as  the  vice-presidents  and  directors  grounding  the 
present  committee  of  management  may  direct.** 

Then  followed  the  signatures  of  two  directors. 

The  defendant  having  objected  to  take  the  shares  or  pay 
for  them,  on  the  ground  that  the  ceitificates  ought  to  have 
been  delivered  to  him  sooner,  the  present  action  was  brought. 
For  the  defendant  it  was  objected,  that  die  association  in 
question  was  in  violation  of  the  6  Geo.  1.  c.  18.  ss.  18.  and 
19.,  and  consequently  that  all  contracto  for  the  purdiase  of 
any  shares  therein  were  illegal  and  void.  Two  other  objec* 
tions  were  taken ;  first,  that  assuming  the  action  maintaiiK- 
able^  still  there  was  no  evidence  of  the  identity  of  the  shares 
supposed  to  have  been  purchased  by  the  pkuntifi^  for  the 
defendant;  and  second^  Hiat  tjie  certificates  could  not  be 
received  in  evidence  without  a  Bt»np.  All  these  objections 
were  reserved  by  the  learned  Jodge,  and  the  plaintiff  had  a 
verdict,  with  liberty  to  the  defendant  to  movo  to  enter  a 
nonsuit. 

Gumey  in  Michaelmas  term  obtained  a  rule  nisi  to  enter 
a  nonsuit,  on  the  first  objection  taken  at  the  trial. 

Marryat  and  Andrews  now  shewed  cause.  Assuming 
that  there  is  any  thing  illegal  in  the  association  called  "  The 
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Equitable  Loan  Bank  Company,*  still  that  objection  cannot 
affect  the  plaintiff's  right  to  recover  back  money  which  he 
has  paid  at  the  defendant's  express  instance  and  request.  It 
is  immaterial  to  the  plaintiff,  as  respects  his  right  of  action, 
for  what  purpose  the  money  is  to  be  laid  out,  if  the  de- 
fendant directs  him  to  make  the  payment,  and  desires  him 
to  make  the  purchase.  This  action  is  not  brought  to  en- 
force a  contract  for  the  purchase  of  shares  in  this  company, 
but  to  recover  back  money  which  the  plaintiff  has  paid  out 
of  his  own  pocket  at  the  defendant's  express  desire  and  to 
gratify  his  personal  views.  It  is  no  answer,  therefore,  to 
this  action  to  say,  that  the  defendant  has  induced  the  plaintiff 
to  lay  out  his  money  for  an  object  which  turns  out  to  be 
illegal.  The  plamtiff  is  not  to  sustain  an  injury  by  a  trans- 
action in  which  he  is  a  perfectly  innocent  party.  But,  in 
fact,  diere  was  nothing  proved  at  the  trial  which  could  im- 
peach the  legality  of  this  association,  and  bring  it  within  the 
operation  of  the  6  Geo.  1.  c.  18 ;  and  the  onus  lay  upon  the 
defendant  to  prove  that  it  was  illegal.  The  supposed  ob- 
jection to  this  company  is,  that  they  have  issued  transferable 
shares,  not  being  incorporated  either  by  act  of  parliament  or 
royal,  charter.  But  it  is  not  every  association  formed  for 
the  purpose  of  issuing  transferable  shares  that  is  illegal,  even 
though  it  be  not  incorporated  by  charter  or  statute.  It 
must  be  shewn  that  the  association  is  a  nuisance  to  all  the 
king's  subjects  in  order  to  bring  it  within  the  operation  of 
the  statute  6  Geo.  1.  In  the  case  of  Rex  v.  fVebb  and 
others  (a),  which  was  an  mdictment  on  that  statute  against  the 
defendants  for  a  nuisance  in  raising  a  transferable  and  assign- 
able stock,  for  the  purpose  of  buying  com,  and  grinding  and 
making  it  into  flour  and  bread,  and  dealing  in  and  distri- 
buting the  same,  the  Court  held  that  the  indictment  would 
not  lie,  although  the  shares  were  transferable,  and  the  de- 
fendants were  not  incorporated.  [Bayley,  J.  The  Court 
were  there  of  opinion  that,  as  the  shares  were  not  generally 
transferable,  but  only  in  the  neighbourhood  where  the  asso- 

(a)  14  East,  406. 
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ciation  was  formed,  and  not  to  the  public  at  large,  the  case 
was  not  within  the  statute.]  That  case  at  all  events  shews 
that  it  is  not  every  association  of  this  kind  that  is  illegal. 
It  does  not  follow  because  the  shares  of  this  company  are 
transferable  in  the  first  instance,  that  the  undertakmg  is 
therefore  a  nuisance.  There  was  nothing  to  shew  that  diis 
association  had  any  tendency  to  prejudice  the  king's  sub* 
jects,  and  unless  that  fact^  was  established,  the  objection 
could  not  arise.  But  whether  that  be  so  or  not,  still  such 
an  objection  does  not  lie  in  the  mouth  of  the  defendant,  at 
whose  instance  the  plaintiff  has  laid  out  his  money.  The 
case  of  Petrie  v.  Hannay(a)  does  not  apply  to  this,  but 
even  if  it  did,  that  case,  if  it  has  not  been  since  distinctly 
overruled,  has  been  so  confined  and  narrowed  in  its  opera- 
tion as  not  to  affect  the  right  of  an  innocent  party  to  recover 
back  money  which  has  been  paid,  at  the  instance  of  another, 
for  an  illegal  purpose. 

Gurney  and  Chitty,  contrd,  were  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  enough  did  appear 
at  the  trial  of  this  cause  to  shew  that  the  action  was  brought 
in  furtherance  of  a  contract  which  was  void  in  law.  Whe- 
ther, upon  a  more  perfect  explanation  of  the  objects  of  this 
association,  by  those  who  were  interested  in  maintaining 
the  legality  of  the  contract,  another  conclusion  might  pro- 
perly have  been  drawn,  we  need  not  decide.  My  present 
opinion  is  founded  upon  the  evidence  as  it  is  laid  before  us 
in  this  case.  Upon  the  evidence  it  appears  that  ai  certain 
number  of  persons  had  associated  themselves  together  for 
the  purpose  of  establishing  what  they  called ''  The  Equitable 
Loan  Bank  Company"  The  particular  objects  of  this 
company  did  not  distinctly  appear  in  evidence,  but  it  was 
stated  by  the  learned  counsel,  in  opening  the  plaintiff's  case, 
(and  therefore  as  against  his  client  the  feet  must  be  taken  to 
be  so,)  that  the  object  was  to  lend  money  at  illegal  interest, 
(a)  3  T.  R.  418. 

VOL.  V.  N  N 


Josephs 
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1825.  namely^  at  eight  per  cent.  There  caa  be  nothing  contrary 
to  law  in  persons  forming  themselves  into  an  association 
even  for  a  purpose  of  that  kind^  if  it  should  be  ultimately 

Pebbeb.  legalized  and  established^  either  by  an  act  of  parliament  or 
by  a  royal  charter  of  incorporation ;  but  if  the  association 
go  ferther^  and  before  an  act  of  parliament  is  obtained  or  a 
royal  charter  granted,  they  take  upon  themselves  to  make 
the  shares  or  interest  in  their  joint  stock  and  capital  trans- 
ferable at  pleasure,  without  restriction  or  limit,  and  also  to 
provide  that  those  who  become  purchasers  of  such  shares 
or  interest  in  the  joint  stock  sball,  in  the  mean  time,  submit 
themselves  to  the  order  and  direction  of  certam  persons 
calling  themselves  directors,  and  a  committee  of  manage- 
ment, it  appears  to  me,  that  tl^en  the  association  assumes 
an  unlawful  shape  in  practice.  The  words  of  the  6  Geo,  1. 
c.  18.  are  very  large  and  comprehensive,  though  certainly  they 
are  not  altogether  free  from  doubt  and  obscurity.  But  it  is 
obvious  that  the  18th  and  19th  sections  luid  those  two  ob- 
jects in  view  which  I  have  already  pointed  out,  and  shew 
that  they  are  such  as  the  legislature  particularly  intended  to 
prohibit,  namely,  the  raising  of  transferable  stock,  and  also 
acting  as  a  corporate  body,  without  the  authority  of  an  act 
of  parliament  or  aVoyal  charter  of  incorporation.  The  Idth 
section  begins  by  reciting,  as  a  matter  of  notoriety,  ^*  that 
several  undertakings  or  projects  of  different  kinds  had  there- 
tofore been  publicly  contrived  and  practised,  or  attempted 
to  be  practised,  within  the  city  of  London  and  other  parts 
of  the  kingdom,  which  manifestly  tended  to  the  common 
grievance,  prejudice  and  inconvenience  of  great  numbers  of 
his  Majesty's  subjects  in  their  trade  or  commerce,  and  other 
their  affairs;  and  the  persons  who  contrived  or  attempted 
such  dangerous  and  mischievous  undertakings  or  projects^ 
under  false  pretences  of  public  good,  did  presume,  according 
to  their  own  devices  and  schemes,  to  open  books  for  public 
subscriptions,  and  draw  in  many  unwary  persons  to  sub- 
scribe therein  towards  raising  great  sums  of  money,  where- 
upou  the  subscribers  or  claimants  uuder  them  did  pay  small 
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proportiond  thereof,  and  such  proportions  in  the  whole  did 
amount  to  very  large  sums ;  which  dangerous  and  mischiev- 
ous undertakings  or  projects  did  relate  to  several  fisheries 
and  other  aiiairsi  wherein  the  trade,  commerce,  and  welfare 
of  hi3  Majesty's  subjects,  or  great  numbers  of  them,  were 
concerned  or  interested.    And  whereas,  in  many  cases,  the 
said  undertakers  or  subscribers  had  presumed  to  act  as  if 
they  were  corporate  bodies,  and  had  pretended  to  make 
their  shares  in  stocks  transferable  or  assignable  without 
any  legal  authority  either  by  act  of  parliament,  or  by  any 
charter  firom  the  crown  for  so  doing,  &C.''  and  then  pro- 
ceeds to  enact,  ''  That  all  and  every  the  undertakings  and 
attempts  described  as  aforesaid,  and  all  other  public  under- 
taldiigs  and  attempts,  tending  to  the  common  grievance, 
prejudice  and  inconvenience  of  his  Majesty's  sutgeicts,  or 
great  numbers  of  them,  in  their  trade,  commerce,  or  other 
lawful  affairs,  and  all  public  sabscriptions,  receipts,  pay- 
ments, asmgninents,  transfers,  pretended  assignments  and 
tvanslers,  and  all  matters  and  things  whatsoever,  for  further- 
mg,  countenancing,  or  proceeding  in  any  undertaking  or 
attempt,  and  mwe  particularly  the  acting,  or  presuming  to 
actf  as  a  corporate  body  or  bodies,  tke'raisi^,  or  pretending 
to  raise,  transferable  stock  or  stocks,  the  transferring,  or 
pretending  to  transfer,  or  assign,  any  share  or  shares,  in  such 
stock  or  stocks,  without  legal  authority  either  by  act  of 
parKament^  or  by  any  k:harter  from  the  crown^  to  warrant 
such  acting  as  a  body  corporate,  or  to  raise  such  transfer- 
able stock  or  stocks,  or  to  transfer  shares  therein,  &c. 
shall  for  ever  be  deemed  to  be  illegal  and  void,  and  shall 
not  be  practised,  or   in  anywise  be  put  in  execution." 
By  the*  19th  section,  all  such  undertakings  shall  be  deemed 
public  nuisances.     Now  what  appears  to  have  been  done 
in  this  case?  According  to  the  certificates  given  in  evidence, 
this  company  professes  to  be  an  association  formed  with  a 
capital  of  two  millions  sterling,  in  shares  of  50/.  each ;  so 
that  in  order  to  raise  such  a  capital  there  inust  be  at  least 
40,000  shares,  and  then  the  certificates  declare,  '^  that  the 
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sum  of  one  pound  being  paid  as  a  deposit  upon  each  share, 
the  holder  ivill  be  entitled  to  have  those  shares  in  the  com^ 
pany  with  all  the  benefits  and  emoluments,  but  subject  to 
the  future  payments  on  the  shares,  and  all  matters  con- 
tained in  any  act  of  parliament  for  the  regulation  of  the 
company/'  This  is  an  express  declaration  that  the  shares 
of  this  company^  as  it  is  called,  are  to  be  transferable  at 
the  pleasure  of  any  holder,  whoever  he  may  be.  There 
may  be  a  given  number  of  shares,  but  at  the  time  these  cer- 
tificates first  issue  it  is  quite  uncertain  who  will  be  the  p^ 
son  who  may  afterwards  become  as  holder  a  parlner  in  the 
concern.  Anybody  who  thinks  fit  may  become  a  share- 
holder, without  any  restraint.  Another  thing  is,  that  they 
are  to  be  held  in  the  meantime  subject  to  such  ''  condi- 
tions, regulations,  and  orders,  as  die  vice-presidents  and 
directors  grounding  the  present  conunittee  of  management 
may  direct.''  That  is  taking  upon  ^themselves  not  merely 
to  act  as  a  corporate  body,  but  as  a  select  body  capable  of 
making  byelaws.  That  seems  to  me  plainly  to  be  the  ob- 
ject of  the  association.  What  then  is  the  mischief  and 
grievance  of  all  this  t  We  see  here  that  these  shares,  which 
were  to  be  obtained  upon  the  payment  of  1/.  as  a  deposit 
were  sold  at  a  premium  of  5L  lOs.  In  this  Court  we  can- 
not ehut  our  eyes  to  what  is  going  on  in  the  world  around 
us4  and  we  cannot  help  observing  and  knowing,  that  there 
are  at  this  time  associations  calling  themselves  companies, 
in  which  shares  of  this  kind  are  established,  and  that  there 
is  a  dealing  and  trafficking  in  them  lo  an  extent  which  never 
before  existed,  unless  at  the  period  when  the  6  Geo.  1.  was 
passed.  The  effect  of  such  a  practice  is  necessarily  to  Jead' 
to  gaming  and  speculation,  and  to  all  the  mischiefs  affect- 
ing the  property  of  persons,  which  gaming  and  rash  specu- 
lation are  calculated  to  produce.  In  such  transactions,  if 
one  man  gains  by  gaming,  another  must  necessarily  be  a 
loser;  whereas,  if  trade  and  commerce  are  legitimately 
carried  on,  both  the  buyer  and  seller  of  merchandise,  each 
iu  his  turn,  will  obtain  his  due  share  of  profit.     But,  in 
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transactions  of  this  nature,  no  man  can  gain  without  the 
irretrievable  loss  of  his  fellow.  In  the  view,  therefore,  in 
which  this  case  is  presented  to  us  upon  the  evidence,  (unless 
something  more  had  been  shown  on  the  part  of  the  plain- 
tiff,) I  cannot  forbear  sajing,  that  this  is  an  a9sociation,  the 
effect  of  which  must  be  highly  mischievous,  by  reason  of 
the. encouragement  which  it  gives  to  gaming.  It  contains 
and  embodies  within  itself  two  of  those  signs  and  tokens 
which  the  stat.  6  Geo.  1.  has  pointed  out  as  evidence  of 
the  illegality  of  such  an  association,  namely,  issuing  transfer- 
able shares,  and  acting  as  a  corporate  body  without  an 
act  of  parliament  or  a  royal  charter.  We  are  bound,  there- 
fore, to  come  to  the  conclusion^  that  an  association  thus 
formed,  and  so  acting,  comes  within  the  operation  of  the 
statute,  and  consequently  that  a  contract  relating  to  the  sale 
of  shares  in  such  an  association  is  illegal  and  void. 


Bayley,  J. — I  have  no  doubt  that  the  association  in 
question,  evidenced  as  it  is  by  the  documents  produced  at 
the  trial,  is  within  the  meaning  of  the  6  Geo.  1.,  and  that 
the  sale  of  these  shares  by  the  plaintiff  is  an  illegal  transac- 
tion, in  respect  of  which  no  action  can  be  maintained.  I 
agree  with  my  Lord  Chief  Justice  in  thinking,  that  the  lan- 
guage of  the  statute  is  not  free  from  ambiguity;  but  the 
recital  in  the  18th  section  has  reference  in  terms  to  asso- 
ciations of  this  description.  In  the  first  place,  this  com- 
pany had  created  transferable  scares,  and  in  the  second^  it 
had  presumed  to  act  as  a  corporate  body  without  the 
sanction  of  an  act  of  parliament  or  a  royal  charter  of  incor- 
poration. This  case  is  perfectly  distinguishable  from  Rex 
v.  Webb.  In  that  case,  it  is  true,  the  shares  were  transfer- 
able; but  they  were  not  transferable  generally  to  the  pub- 
lic without  restriction.  The  object  of  that  society  was  to 
supply  the  inhabitants  of  Birmingham  vrith  com,  flour  and 
bread.  No  person  could  hold  above  a  certain  number  of 
shares,  and  those  shares  could  not  be  transferred,  unless  the 
transferree,  who  must  have  been  a  resident  in  the  neighbour- 
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hood,  was  first  approved  of  by  the  company,  and  then  en- 
tered into  the  covenants  by  which  all  shareholders  were 
bound.  On  those  grounds  the  Court  held,  that  the  case 
did  not  come  within  the  statute.  So  in  Pratt  v.  Hutehin' 
son  (a),  where  the  shares  were  transferable  only  sub  modo, 
the  Court  held  the  case  out  of  the  statute.  There  fifty 
persons  had  agreed  to  raise  200  shares,  at  £10/.  each,  by 
small  monthly  subscriptions,  for  building  houses  for  each 
other,  every  holder  paying  interest  on  his  shares  till  paid 
up;  with  a  stipulation  for  the  members  to  employ  certain 
tradesmen  only  in  the  building;  with  power  to  each  member 
to  sell  his  shares  and  transfer  them  in  the  books  of  the  so- 
ciety; provided,  that  the  purchasers  should  be  approved  at 
a  meeting  of  the  society,  and  should^  on  his  admission,  &e- 
come  a  party  to  the  original  articles.  These  are  the  only 
cases  which  come  within  my  recollection,  in  which  Uie  ques^ 
tion  has  been  raised  upon  this  statute,^  but  they  are  both 
perfectly  distinct  from  the  present.  Here  the  shares  are 
transferable  without  restriction  to  the  public,  and  the  com- 
pany assume  to  act  as  a  corporation  withoi:^t  lawful  autho- 
rity, and  as  the  tendency  of  such  an  association  is  highly 
mischievous,  I  think  it  iaUs  within  the  prohibitions  of  the 
statute. 

HoLROYD,  J. — I  am  of  opinion,  that  as  this  company 
assumes  to  act  as  a  corporate  body  without  an  act  of  parlia- 
ment or  the  King's  charter^  and  also  to  issue  transferable 
shares,  it  comes  within  the  operation  of  6  Geo.  I.e.  18; 
and  that  being  so,  the  plaintiff  cannot  maintain  an  action 
for  money  laid  out  at  the  instance  of  the  defendant,  in  the 
purchase  of  shares  in  a  concern,  which  in  itself  is  illegaU 

LiTTLEDALE,  J. — I  think  this  society  falls  within  the 
prohibition  of  the  statute,  it  having  in  my  opinion  a  ten- 
dency to  prejudice  great  numbers  of  the  King's  subjects. 
The  indicia  of  illegality  pointed  out  in  the  statute,  as  re- 

(a)  15East^MK 
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spects  such  societies,  are  '^  more  particularly  the  acting  or 
presuming  to  act  as  a  corporate  body,  the  raising  or  pre- 
tending to  raise,  transferable  stock  or  stocks,  &c.  without 
legal  authority,  either  by  act  of  parliament,  or  by  any  charter 
from  the  crown."  It  appears  from  the  body  of  the  certifi- 
cates given  in  evidence,  that  this  company  have  issued  trans- 
ferable shares,  and  that  they  have  presumed  to  act  as  a 
body  corporate,  without  any  lawful  sanction.  In  the  case 
cited  by  Mr.  Marryat,  it  was  proved,  that  the  society  had 
not  a  tendency  to  aggrieve  the  King's  subjects;  but  on  the 
contrary  its  object  was  to  effect  a  benefit;  and  it  was  there 
distmctly  proved,  that  the  shares  were  not  transferable  ex- 
cept sub  modo.  Here  they  are  transferable  without  aHy 
restriction  whatever,  and  as  such  a  society  has  a  manifest 
tendency  to  aggrieve  many  of  the  King's  subjects,  I  think 
no  action  can  be  maintained  for  the  value  or  price  c^  sharea 
therein.  It  is  true,  this  mosey  was  laid  out  at  the  instance 
and  request  of  the  defendant,  but  I  think  that  does  not  alter 
the  case.  The  plaintiff  himself  ought  to  have  known  that  it 
was  a  contract  in  respect  of  which  no  action  could  be  main- 
tained. 

Abbott,  C.  J. — In  delivering  my  judgment  1  meant  to 
have  added,  that  as  at  present  advised,  I  am  strongly  in- 
clined to  think,  that  to  bai^ain  for  shares  of  this  description 
b  illegal  at  conmion  law,  for  it  is  in  effect  wagering  and  bar- 
gaining about  an  act  of  parliament,  hereafter  to  be  passed, 
which  no  man  has  a  right  to  speculate  npon. 

Rule  absolute  (a). 

(a)  See  H.  B.  380.  t  Taunt.  6.  9  East,  516.  4  Taunt.  567.  and 
1  Camp.  547.  549. 
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TueuUiyt  ATKINSON  V.  CoTESWORTH. 

February  4. 

The  master  of  X  HIS  was  an  action  of  assumpsit  on  a  charter-party  of 

&  vessel  h&s  no 

lien  upon         affreightment,  (not  under  seali)  whereby  it  was  mutually  • 

freight  for  his  agreed  between  the  plaintiff,  commander  of  the  ship  Asa- 
wages  or  other  ^  ...  r      o 

demands,  un-   phta^  then  lymg  m  the  nver  Thames,  and  the  defendant,  that 

less  It  IS  mat^  ^^  ^^jj  ^^^^^1  ^\^^yj\^  ^ske  a  cargo  to  Pemambuco,  and 
teroi  express  °  ' 

stipulation  be-  bring  a  cargo  thence  to  London  or  Liverpool,  according  to 

his  owner.        the  directions  of  the  charterer's  agent  in  the  £rati&,  and 

Tlierefbre,       deliver  the  same  on  being  paid  freight,  at  and  after  a  certain 

where  a  mas-  _        .  .        ,    ,  i    .  -.i  .  i 

ter  entered       rate  therem  mentioned,  by  a  good   bill,  payable  at  two 

ITf  ^i^rht^^'  months  from  the  day  of  the  final  dischai^e  of  the  vessel. 
ment,  not  un-  Breach,  non-payment  of  the  freight.  Plea,  non-assumpsit, 
fbe  shTpp^r*^  *°^  ^^^^  thereon.  At  the  trial  before  Abbott,  C.  J.  at  the 
agreed  to  pay  London  adjotimed  sittings  after  last  Trinity  term,  the  case 
the  end  of  the  proved  was  this : — ^The  owner  of  the  Agaphea,  Mr.  David 
voyage  by  a  Hodgins,  who  resided  in  Ireland,  had  appointed  the  plaintiff 
months  with-  to  be  master  and  commander  of  the  vessel,  and  in  that  capa- 
whom-^Held  ^^^^  ^^^  latter  entered  into  the  charter-party  of  affreightment 
that  the  owner  with  the  defendant  for  the  voyage  in  questiou,and  proceeded 
receive  the       ^^^  ^®  vessel  to  Pernombuco.    Before  the  vessel  retained 

freight,  with-  to  England,  Mr.  Hodeim,  being  dissatisfied  with  the  plain* 
out  the  inter-     .^    ^         '  .        i    \r     ^   .         ,.  . 

vention  of  the  ^^  ^  conduct,  appointed  a  Mr.  Batn  as  his  agent  to  receive 

t^fthe^"^      the  freight  of  the  defendant,  and  a  notice  to  that  effect 

freighter  was    having  been  given  to  the  latter,  he  paid  Bain  the  freight  on 

the  <»ptain**     *^®  delivery  of  the  cai^o ;  but  before  doing  so,  the  plaintiff 

upon  the  con-  had  demanded  the  freight  of  the  defendant,  and  threatened 

tr&ct   8 iter  he  

bad  paid  the  ^^^  ^^  ^^  ^^  ^'^^  P^^  ^^  himself  instead  of  Bain  an  action 
owner.  would  be  brought.     On  the  part  of  the  plaintiff  it  was  con- 

tended that  he  only  had  a  right  to  sue  for  and  recerre  the 
freight,  inasmuch  as  the  charter-party  had  been  entered  into 
with  him,  and  there  was  nothing  to  shew  on  the  face  of  the 
contract  that  Mr.  Hodgim  had  any  thing  to  do  with  the 
vessel.  The  Lord  Chief  Justice  was,  however,  of  opinion^ 
that  although  the  plaintiff  might,  as  master  of  the  vessel,  ac- 
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cording  to  the  terms  of  the  charter-party,  have  received  the 
freight,  yet  as  he  was  merely  the  agent  of  the  owner,  if  the 

.A.T  KIN  SOTtf 

latter  intervened  and  desired  the  charterer  to  pay  the  freight  ^. 

to  him,  he  had  a  right  so  to  do,  and  consequently  the  action,  Cotbsworth. 
under  the  circumstances  of  this  case,  could  npt  be  main- 
tained.    The  plaintiff  was  therefore  nonsuited,  but  leave 
was  given  to  him  to  move  to  enter  up  a  verdict  for  90/. 
which  it  was  admitted  was  due  to  him  from  the  owner. 

Gufney,  in  Michaelmas  term,  obtained  a  rule  nisi  accord- 
mgly,  against  which 

Scarlett  and  Campbell  now  shewed  cause.  This,actiQn 
is  not  maintainable.  It  may  be  true  that  the  charter-party 
is  entered  into  by  the  plaintiff,  but  that  gives  him  no  autbp- 
rity  to  jue,  if  the  owner  of  the  vessel  interposes  .and  desires 
the  freight  to  be  paid  to  a  third  person.  The  freight  be- 
longs to  the  owner  and  hot  to  the  master.  There  b  nothing 
in  the  relation  between  master  and  owner  which  prevents 
the  latter  from  discharging  the  former.  The  master  is  only 
the  agent  for  the  owner,  and  as  all  contracts  of  this  nature 
are  entered  into  for  the  benefit  of  the  principal,  he  may  in- 
terpose at  any  time  and  terminate  the  captain's  agency.  If 
by  the  terms  of  a  charterrparty  the  captain  may  sue  for 
freight,  he  can  only  do  so  for  the  same  reaspn  that  a  factor 
may  maintain  an  aiction  for  his  principal  $  but  if  the  principal 
iotervenes,  his  authority  ceases.  In  this  case,  if  the  owner 
had  not  interposed,  the  plaintiff  might  have  maintained  the 
action  for  the  owner's  benefit,  but  by  the  intervention  of  the 
latter  his  authority  was  gone.  The  captain  may  have  his 
•lien  upon  the  freight  for  his  wages,  when  it  .actually  comes 
into  bis  bands,  and  he  would  have  a  right  to  set-off  his  claim 
against  the  freight,  in  the  event  of  the  owner  suing  him  for 
the  amount ;  but  that  question  does  not  arise  here.  The 
question  here  is,  whether  the  captain  has  a  right  to  receive 
the  freight,  as  against  and  in  defiance  of  the  owner,  in  order 
to  satisfy  a  prospective  lien  for  his  wages  P     It  must  be  a 
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strong  case  ^hich  is  to  make  out  the  affirmative  of  that 
proposition.    This  is  the  first  time  indeed  that  such  a  posi- 
tion was  ever  contended  for.     Will  it  be  said  in  a  court  of 
CoT£swo£TH.  jj^^  fj^^^  ^  dischargcd  master  of  a  vessel  has  a  right  to  tell 
the  freighter,  that  he  must  not.  pay  his  freight  to  the  owner, 
but  to  him,  (the  captain,)  in  defiance  of  the  ovmer  himself  f 
If  it  be  admitted  that  the  freight  is  due  to  the  owner  of  the 
vessel,  it  would  be  monstrous  to  hold  that  the  captain  could 
insist  upon  receiving  it  against  the  express  wbhes  of  his 
employer.    It  is  an  acknowledged  rule  of  law  that  a  factor 
has  a  right  to  receive  money  upon  a  contract  made  by  him- 
self for  the  benefit  of  his  principal,  and  that  when  he  has 
received  the  money  he  has  a  lien  upon  it  for  any  advances 
made,  but  if  the  principal  intervenes  and  receives  the  pro- 
ceeds of  the  goods,  the  factor  could  have  no  remedy  against 
the  vendee,  so  as  to  compel  him  to  pay  a  second  time.    This 
case  stands  exactly  on  the   same  principle.     Here  the 
charter-party  does  not  say  that  the  money  shall  be  paid  to 
the  master^  and  therefore  giving  full  effect  to  the  fact  that 
the  contract  was  entered  into  with  the  plaintiff,  still  there  is 
nothing  to  prevent  the  owner  from  interposing  and  exercismg 
his  right  over  the  freight  at  any  time.    They  cited  Smith  ▼. 
Plummeria)  as  an  authority  expressly  in  point,  it  bemg 
there  held  that  the  master  of  a  ship  has  not  a  lien  on  the 
freight  for  his  wages,  or  for  his  disbursements  on  Account  of 
the  ship  during  the  voyage,  or  for  Uie  premiums  paid  by  him 
abroad  for  the  purpose  of  procuring  the  cargo  (6). 

Gumey  and  Chitty,  contrA.  The  owner  of  the  vessel  having 
exercised  his  election  in  giving  the  master  power  to  enter  into, 
the  contract  for  freight,  instead  of  making  the  contract  him- 
self, has  put  it  out  of  his  power  to  receive  the  freight,  ex- 
cept through  the  medium  of  the  captain,  and  subject  to  such 

(a)  1  B.  &  A.  676. 

(b)  Vide  Wilkins  v.  Carmkhael^  Doug.  101.  Euaey  v.  Chrutie^  9 
East,  426.  White  v.  Baringy  4  Esp.  N.  P.  C.  32.  AbboU od  Shipping, 
pt.  ii.  c.  3. 
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lien  as  the  latter  may  have  on  the  proceeds.  Here  the  par- 
ties to  the  contract  are  the  plaintiff  and  the  defendant,  and 
the  liability  of  the  latter  arises  solely  out  of  the  contract  so  ^^ 

formed.  The  plaintiff,  therefore,  has  a  primary  right  to  re-  Coteswobth. 
ceive  the  freight,  which  cannot  be  defeated  by  the  interven- 
tion of  the  owner.  Here  the  defendant  expressly  contracts 
to  pay  the  freight  to  the  plaintiff  and  to  no  other  person. 
There  is  nothing  on  the  face  of  the  charter-party  which 
shews  that  Mr.  Hodgim  had  any  interest  in,  or  was  at  all 
connected  with  the  vessel.  It  was  not  competent  to  the 
owner,  therefore,  to  interpose,  and  by  taking  to  the  contract, 
to  turn  the  plaintiff  adrift  and  let  him  sedL  his  remedy  for 
his  wages  as  he  might.  Admitting  that  the  case  of  a  charter- 
party  under  seal  is  different  from  this,  still  upon  every  prin- 
ciple of  law,  the  person  who  makes  the  contract  must  be 
entitled  to  hiaintain  the  action.  The  relation  of  master  and 
owner  of  a  vessel  cannot  be  assimilated  to  that  of  master 
and  servant  or  principal  and  agent.  The  captain  of  a  ship 
stands  in  a  very  different  situation.  He  is  himself  noto- 
riously liable  in  many  respects  as  a  principal,  as  for  neces- 
saries, seamen's  wages,  8cc.  His  situation,  therefore,  cannot 
be  compared  with  that  of  an  agent,  who  stands  precisely  in 
the  shoes  of  his  prin<^pal  where  he  acts  within  the  scope  of 
his  authority.  The  contract  here  is  of  a  very  peculiar 
nature,  and  distinguishes  this  case  from  Smith  v.  Plummer, 
because  it  does  not  appear  that  there  was  any  contract  in 
that  case  to  pay  the  freight  to  the  captain.  Here  the  con- 
tract is  expressly  made  with  the  captain,  and  for  any  thing 
that  appears  to  the  contrary  he  may  be  considered  as  the 
owner,  though  he  is  described  as  the  commander.  The 
owner,  by  permitting  the  plaintiff  to  enter  into  this  contract, 
relieves  himself  from  liability  for  the  performance  of  all  die 
specific  agreements  contained  in  the  charter-party.  He 
could  not  be  sued  on  this  instrument  for  any  breach  of  its 
covenants,  he  not  being  bound  by  its  stipulations.  [Abbott, 
C.  J.  That  must  not  be  taken  for  granted.  You  must  not 
assume  that  the  owner  could  not  be  sued  upon  this  contract.] 


Atkinson 
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Surely  he  could  not  upon  this  instrument^  he  being  no  party 
to  it.  [Bayley,  J.  It  might  be  matter  of  evidence  that  the 
'^^""^'^  owner  authorized  the  captain  to  make  the  contract  with  the 
CoTKswoETH.  defendant  as  his  agent  and  for  his  benefit.  Littledale,  J. 
On  the  face  of  the  contract  the  plaintiff  is  only  called 
''  commander/'  which  is  a  strong  circumstance  to  shew  that 
he  was  not  contracting  in  his  own  right.] 

Abbott,  C.  J.. — I  confess  I  am  unable  to  discover  any 
solid  distinction  between  this  case  and  Smith  v.  Plummer, 
and  therefore,  on  the  authority  of  that  case,  1  am  of  opi- 
nion that  a  nonsuit  must  be  entered.  The  distinction 
attempted  to  be  made  between  this  case  and  that  is,  that 
in  Smith  v.  Plummer  it  does  not  appear  whether  the  ship 
had  sailed  under  a  charter-party  made  by  the  master,  who 
there  claimed  a  lien  upon  the  freight,  whereas  here  the 
ship  sailed  under  a  charter  executed  in  the  name  of  the 
master.  Now  assuming  that  in  the  former  case  the  ship  had 
sailed  without  a  charter-party,  still  the  freight  would  become 
due  generally  under  the  bill  of  lading,  signed  by  the  captain 
of  the  vessel.  Looking  then  to  the  charter-party  in  tliis 
case,  there  is  nothing  to  distinguish  it  from  the  common  bill 
of  lading  in  that  respect.  All  that  the  charter-party  says  is, 
that  upon  the  arrival  of  the  goods  the  defendant  shall  pay 
the  freight  by  a  good  bill  payable  at  two  months  from  the 
day  of  final  discharge ;  but  it  does  not  say  to  whom  he  is  to 
pay  the  bill.  The  instrument  itself  leaves  the  person  who 
is  to  receive  the  freight  entirely  in  doubt.  It  stands,  there- 
fore, precisely  on  the  same  footing  as  a  common  bill  of 
lading.  That  being  so,  the  principle  decided  m  Smith  v. 
Plummer  is  exactly  in  point,  namely,  that  the  master  has  no 
lien  upon  freight  for  his  wages^  and  cannot  prevent  the 
owner  from  interposing  to  receive  the  freight  earned  by  his 
vessel.  Undoubtedly  if  the  freight  had  been  paid  to  the 
plaintiff,  without  notice  by  the  owner  to  the  defendant  to 
withhold  it,  such  payment  would  have  been  valid,  and  would 
have  discharged  the  defendant ;  but  as  the  master  has  no 
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prospective  Hen  for  freight,  he  has  no  right  to  receive  it,  as 

against  and  in  defiance  of  the  owner. 

Atkinson 

Bayley,  J.— The  case  of  Smith  v.  Plummer  decided  Coteswobth. 
that,  as  between  the  owner  and  the  master,  the  latter  is  the 
proper  person  to  receive  the  freight.  Then  in  this  case  it 
is  clear  that  the  owner  was  entitled  to  receive  the  freight, 
unless  he  had  done  something  to  deprive  himself  of  that 
right.  Has  he  done  so  ?  The  charter,  which  is  said  to  be 
the  contract  between  the  parties  to  this  record,  certainly 
contains  nothing  to  restrain  the  owner's  common  law  right. 
Here  no  consent  was  proved  on  the  part  of  the  owner  that 
the  plaintiff  should  receive  the  freight.  It  was  competent 
to  the  captain  to  stipulate  that  he  should  have  a  lien  on  the 
freight,  but  he  has  not  done  so.  The  charter-party  makes 
no  provision  that  the  freight  shall  be  paid  to  the  captain. 
The  defendant  is  to  pay  freight,  at  and  after  a  certain  rate 
therein  specified,  by  a  good  bill  payable  two  months  from 
the  day  of  final  discharge.  To  whom  is  it  to  be  paid?  It 
is  to  be  paid  to  the  person  who  by  law  is  entitled  to  receive 
it,  namely,  the  owner,  unless  he  has  tied  himself  up  by  a 
specific  contract  to  the  contrary. 

.  HoLROYB,  J. — I  am  also  of  opinion  that  the  nonsuit  was 
right.  The  captain  has  by  lav^  no  lien  upon  freight,  or  for 
any  claim  he  may  have  on  the  owner  of  the  ship,  unless  it  be 
by  an  express  contract  giving  him  such  a  right.  Here  the 
charter-party,  though  it  is  in  terms  entered  into  by  the  cap- 
tain, contains  nothmg  which  is  to  deprive  the  owner  of  his 
ri^t  to  interpose  and  receive  the  freight,  and,  consequently, 
I  think,  payment  by  the  defendant  to  the  owner  is  an  answer 
to  this  action. 

LiTTLED A LE,  J. — Without  an  express  restraint  upon  the 
owner,  to  which  he  is  himself  a  party,  his  right  to  receive 
the  frieght  cannot  be  dimmished  by  the  contract  entered 
into  by  the  captain  with  the  freighter. 

Rule  discharged. 
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Tuetday, 
February  8. 

The  Stat.  11 
G.  2.  c.  19.  s. 
16.,  which 
gives  a  sum- 
mary remedy 
to  landlords 
whose  tenants 
have  deserted 
their  premises 
with  rent  in 
arrear,  and  no 
sufficient  dis- 
tress, by  rc- 
guetting  two 
justices,  on 
their  own 
view,  to  de- 
liver posses- 
sion, does  not 
require  the  re- 
quest or  com- 
plaint to  be 
made  upon 
oath.     There- 
fore, where  ia 
trespass 
against  two 
magistrates 
for  turning  a 
tenant  out  of 
possession 
under  this  act, 
a  record  of 
the  proceed- 
ings, drawn  up 
conformably 
to  the  statute, 
was  given  in 
evidence : — 
Held,  that  it 
was  a  complete 
defence  to  the 
action,  though 
they  did  not 
appear  to  have 
acted  on  the 
oath  of  the 
landlord. 


Basten  v.  Carew  and  another. 

XHIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  house  and  closes,  and  evicting  him  therefrom. 
Plea,  not  guilty,  and  issue  thereon.  At  the  trial  before  Jb^ 
bott,  C.  J.  at  the  last  Devonshire  Assizes,  the  case  was 
this: — 

The  plaintiff  was  lessee  of  a  farm  and  premises  at  the 
rent  of  280/.  and  was  under  covenant  with  his  landlord  to 
repair,  &c.  The  defendants  were  justices  of  the  peace  for 
the  county  of  Devon;  and  the  alleged  trespass  was  in  de- 
livering possession  of  the  farm  and  premises  to  the  plaintiff's 
landHord,  for  a  supposed  vacant  possession,  under  the  statute 
1 1  Geo.  2.  c.  19-  After  the  trespass  had  been  proved,  the 
defendants  gave  in  evidence  the  record  of  their  proceedings 
under  the  statute,  which  was  to  the  effect  following: — 
''  Devonshire.  Be  it  remembered,  that  on  &c.,  at  &c., 
C.  D.  H.  Esq.  of  Su:.,  in  the  said  county  of  &c.,  com^ 
plained  unto  us,  J.  W.  Carew  and  C.  O.  Osmond,  Esquires, 
two  of  the  justices  of  our  said  lord  the  king,  assigned  to 
keep  the  peace  within  the  said  county,  &c.,  that  he,  the  said 
C.  D.  H;  did  demise  at  rack  rent,  unto  J.  Basten,  of  &c., 
husbandman,  a  messuage  and  tenement,  called  &c.,  consisting 
of  8u;.,  situate,  lying,  and  being  at  8cc.|  aforesaid,  in  the 
county  aforesaid,  and  that  on  &c.,  there  was  in  arrear  and 
due  unto  the  said  C.  D.  H.,  from  him  the  said  J.  Basten,  the 
tenant  of  the  said  demised  premises,  half  a  year's  rent  Uiereof, 
and  that  he,  the  said  J.  Basten,  hath  deserted  the  said  de- 
mised premises,  and  left  the  same  uncultivated  and  unoccu- 
pied, so  as  no  sufficient  distress  could  be  had  to  countervail 
the  said  arrears  of  rent;  whereupon  the  said  C.  D.  H.  then 
and  there,  to  wit,  on  &€.,  at  &c.,  requested  of  us,  the  said 
justices,  that  a  due  remedy  should  be  provided,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided; 
which  complaint  and  request  by  us,  the  aforesaid  justices. 
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being  heard,  we  (having  no  interest,  nor  either  of  us  having 
any  interest  in  the  said  demised  premises,)  on  See,  at  &c.,. 
did  personally  go  upon  and  view  the  said  demised  premises, 
and  then  and  there  upon  our  own  proper  view,  did  find  the 
said  complaint  to  be  true,  and  did  then  and  there  fix  at  the 
most  notorious  part  of  the  said  premises,  to  wit,  upon  the 
outer  door  of  the  mansion-house,  a  notice  in  writing,  under 
our  hands  and  seals,  that  we,  the  said  justices,  on  &c.,  would 
return  to  take  a  second  view  thereof;  upon  which  said  &c. 
we  did  return  to  take  a. second  view  of  the  said  premises, 
and  there  upon  our  own  proper  view  did  find  that  he^.the 
said  /•  BasUn,  did  not  appear,  nor  any  person  on  his  be- 
half, to  pay  the  said  rent  in  anrear,  and  that  there  was  no 
sufficient  distress  upon  the  said  premises,  nor  upon  any  part 
thereof,  to  countervail  the  said  arrear  of  rent;  therefore  we^ 
the  said  justices,  at  &c.,  on  &c.,  did  put  the  said  C.  D.  H. 
into  possession  of  the  said  demised  premises,  according  to 
the  statute  aforesaid.  In  witness  Scc.''  This  record,  it  was 
contended,  must,  on  the  authority  of  Brittain  v.  Kin- 
naird(ja%  be  taken  as  conclusive  evidence  of  the  truth  of  the 
(ttCtB  stated  therein,  and  afford  a  full  defence  to  the  action. 
As  to  the  formality  of  the  record,  (which  was  copied  from  a 
precedent  in  fiurnV  Justice  (6),)  the  case  Ex  parte  PiUon(fi) 
was  cited  as  giving  the  sanction  of  this  Court  to  that  form. 
For  the  plaintiff  it  was  contended,  that  as  the  complaint  set 
out  on  th^  record  did  not  appear  to  have  been  made  on  oaih, 
the  adjudication  of  the  justices  thereon  was  of  no  force  or 
validity,  and  therefore  afforded  no  defence  to  the  action. 
The  Lord  Chief  Justice  thought  there  was  much  weight  in 
this  objection/  but  doubted  whether  it  could  be  taken  ad- 
vantage of  any  where  but  at  the  assizes,  upon  appeal  pur- 
suant to  s«  17.  of  the  act.  To  this  it  was  answered,  that 
supposing  Uie  objection  had  succeeded  at .  the  assizes,  still 
the  plaintiff  would  have  his  remedy  by  action  for  damages 
at  law.    The  learned  judge  then  allowed  the  case  to  pro- 

(a)  4  J.  B.  Moore,  50.    S.C.  1  B.  &  B.  432. 

lb)  1  Burn,  910.  £d.  24tb,  by  ChetwyncL        (c)  1  B.  &  A.  369. 
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ceedy  reserving  to  the  defendauts  liberty  to  move  to  enter 
a  nonsuit  upon  two  questions,  first,  whether  the  instniment 
in  question  was  a  proper  record  of  the  proceedings,  the 
complaint  not  appearing  to  have  been  made  on  oattr;  and 
second,  whether  the  objection  could  be  agitated  in  this  Court. 
The  case  went  to  the  jury  upon  the  merits,  and  under  the 
learned  judge's  directions,  a  verdict  was  found  for  the  de- 
fendants. 

fVilde,  Serjt.  in  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  two  grounds,  first,  that  the  verdict  was 
agunst  the  weight  of  evidence,  and  second,  that  the  jury 
had  been  misdirected  in  point  of  law.  On  shewing  cause 
now,  however,  the  argument  turned  solely  upon  the  question 
as  to  the  formality  of  the  record  upon  which  the  defence 
was  founded,  and  therefore  it  is  unnecessary  to  notice  the 
other  points. 

Pe//,  Serjt.  Tancred,  and  Chitty,  shewed  cause.  It  is 
no  objection  to  the  validity  of  the  record,  that  it  does  not 
appear  that  the  complaint  made  by  the  plaintiff's  landlord 
was  taken  upon  oath.  The  record  in  this  case  stands  upon 
the  same  footing  as  a  conviction  on  a  penal  statute,  and 
must  be  taken  as  conclusive  evidence  of  the  facts  which  it 
purports  to  recite,  and  is  a  full  defence  to  the  action; 
Briiiain  v.  Kinnaird  (a).  Now  it  is  a  general  rule  with 
respect  to  convictions,  that  it  is  not  requisite  that  the  infor- 
^  mation  should  be  upon  oath,  if  it  be  not  enjoined  by  the 
letter  of  the  statute  (6).  Here  the  statute  does  not  require 
the  complaint  to  be  made,  or  the  evidence  taken  on  oath. 
By  sect.  l6.  of  11  6. 2.  c.  19*  it  is  merely  enacted,  that  two 
justices  may,  at  the  request  of  the  landlord,  go  upon  and 
view  the  premises,  and  affix  on  the  most  notorious  part 
thereof,  notice  in  writing,  what  day  they  will  return  to  take 

(a)  4  J.  B.  Moore,  50.    S.  C.  1  B.  &  B.  432. 
(6)  Rex  V.  WiUiSf  Bosc.  16.    Payley  oq  ConvictioDs>  dd  £d.  by 
DowliDg,  20.  Id.  70. 
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a  second  view,  dod  if  on  such  second  view  the  tenant  shall  • 
not  appear  and  pay  the  rent,  or  there  shall  not  be  sufficient 
distress  on  the  premises,  then  the  Justices  may  put  the  land- 
lord in  possession.    The  record  in  this  case  was  drawn  from 
a  precedent  in  Bum^s  Justice  (a),  which  was  approved  of 
in  Ex  parte  PiUon(J)).    In  commenting  upon  this  very  sta- 
tute Dr.  Bum{c)  makes  these  observations;  ''And  the 
justices  in  this  and  all  other  the  like  cases,  ought  to  make  a 
record  of  the  whole  proceedings,  to  be  produced  aifterwards 
in  case  of  an  action  brought  agamst  the  landlord  by  such 
tenant.    For  the  justices  are  not  to  carry  witnesses  with 
them  about  the  country,  to  testify  what  they  shall  act  as 
judges  of  record;  nor  does  it  seem  requisite  they  should  go 
and  testify  in  a  Court  upon  their  oaths  what  they  should 
have  acted  in  such  cases;  but  to  make  a  record  in  writing 
under  their  hands  and  seals,  of  all  that  hath  been  done; 
which  record,  being  produced  in  Court^  seemeth  to  be  the 
proper  evidence  in  all  such  cases,  for  fliat  the  law  reposeth 
an  entire  confidence  therein,  and  it  shall  not  be  gamsaid; 
otherwise  there  would  be  no  end  of  things.^    Here  the 
justices  have  drawn  up  a  record  of  their  proceedings,  strictly 
pursuing  the  requisites  of  the  statute ;   and  as  there  is  no 
obligation  on  their  part  to  take  the  request  (for  it  is  no 
more)  of  the  landlord  upon  oath,  it  would  have  been  un- 
necessary for  them  to  have  done  so.    Had  the  legislature 
intended  that  the  request  or  complaint  should  be  made  on 
oath,  doubtless  the  act  would  have  been  so  expressed,  as  is 
the  case  in  4ect.  4.  by  which,  in  the  case  of  fraudulent  re- 
moval or  concealment  of  goods,  not  exceeding  the  value  of 
50/.,  two  justices,  on  complamt  exhibited-  in  writing,  may 
summon  the  parties  concerned,  examine  the  fact  and  all 
proper  witnesses  upon  oath,  &c.     But  there  is  an  obvious 
reason  why  in  this  particular  case  the  complaint  should  not 
be  taken  oh  oath,  for  here  the  justices  are  to  proceed  on 
th&r  anm  view,  and  satisfy  themselves  by  ocular  inspection, 

(a)  2  Barn,  lit.  «  Distress,"  916.  Ed.  24.        (h)  1  B.  &  A.  369. 
(c)  2  Burn,  893.  Ed.  24. 
VOL.  V.  O  O 
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i^etber  in  point  of  fact  there  is  a  vacant  possession,  before 
they  interpose  on  liehalf  of  the  landlord.  If  they  are  satisfied 
of  that  fact,  then  they  have  jurisdiction  to  determine  ac-, 
cordingly,  virithout  the  evidence  of  other  v^itnesses  upon  the 
subject.  There  are  other  cases  in  which  the  magistrates  are 
not  required  to  have  the  oath  of  the  party  in  order  to  give 
them  jurisdiction.  For  instance,  in  the  case  of  forcible 
entry  and  detainer,  the  magistrates  act  upon  their  own  view, 
without  oath,  and  even  though  the  consequences  are  much 
more  serious  to  the  party  Aan  here^  yet  the  record  of  the 
proceedings  only  shevvs  a  complaint,  and  not  the  evidence, 
upon  which  the  justice  proceeds  (a).  On  these  grounds 
the  instrument  produced  at  the  trial  was  a  perfect  record, 
and  affords  a  complete  answer  to  this  action. 

Wilde,  Serjt.  iH  support  of  the  rule.  The  document 
given  in  evidence  in  this  case  and  called  a  record,  is  not 
entided  to  that  character,  and  tiierefore  is  not  conclusive  for 
the  defendants.  The  statute,  on  which  this  question  arises, 
arms  the  justices  with  extraordinaiy  powers,  which,  being 
liable  to  abuse,  ought  to  be  construed  with  the  utmost 
strictness.  In  the  first  place,  the  act  audiorizes  an  ex  parte 
proceeding  against  the  tenant.  There  is  no  provision  made 
for  giving  him  notice  of  the  justice's  intention  to  visit  the 
premises,  or  that  the  landlord  has  made  any  complaint.  He 
has  no  right  to  be  heard  in  answer  to  the  application. 
Though  he  may  not  have  actually  quitted  his  form,  yet  any 
individual  may  go  and  tell  the  magistrates  that  there  is  rent 
in  arrear,  and  that  the  premises  are  deserted.  Upon  this 
hearsay  information,  without  any  notice  to,  or  inquiry  of,  the 
tenant,  although  he  may  be  within  a  few  hundred  yards  of 
the  spot,  the  magistrates  may  go  to  the  place,  and  if  he 
happens  not  to  be  at  home,  they  are  bound  to  conclude, 
perhaps  against  the  truth  of  the  case.  [Bayley,  J.  The  de- 
termination of  the  magistrates  is  not  conclusive.  An  appeal 
is  given  to  the  assizes.]  It  is  ho  answer  to  the  present 
(a)  See  the  precedents,  2  Barn,  470.  et  s6q.  24th  Ed. 
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action,  that  tiie  party  has  anotber  remedy  elsewhere.  The  IM&>. 
quesliofi  is  whether  this  is  such  a  record  as  can  upon  any 
princl|de  of  law  be  thought  conclusive  in  this  action^ 
[Abbott,  C.  J.  When  the  magistrates  go  first,  and  find  the  Gaeew; 
premises  vacant,  they  are  bound  to  affix  a  notice  on  the  pre* 
mises  of  their  intention  of  coming  again.  If,  upon  their 
coming  a  second^time,  they  find  the  premises  are  not  de- 
serted, or  there  is  a  sufficient  distress  on  the  premises,  their 
jurisdiction  is  gone.}  But  the  only  circumstance  which  is 
material  to  the  tenant  takes  place  without  any  notice  to  him. 
The  statute  provides,  that  in  case  a  ci^rtain  amount  of  rent 
shall  be  due,  and  the  premises  shall  be  deserted,  die  magis- 
trates may  without  any  previous  communicati<m  with  the 
tenant,  or  giving  him  an  opportunity  of  traversing  the  as- 
sertion of  his  landlord,  go  and  view  the  premises,  and  come 
lo  the  conclusion  up<m  the  fact,  vnthoul  oath,  that  there  is 
rent  in  arrear,  or  that  the  premises  have  been  really  de- 
serted, or  only  left  for  a  temporary  occasion.  Before  the 
jostices  come  to  this  conclusion,  the  tenant  is  precluded 
from  gomg  into  the  questicm,  and  satisfying  them  that  the 
representation  of  the  landlord  is  untcue,  and  that  the  pre- 
mises have  not  in  fitct  been  deserted.  He  is  therefore  coin 
eluded,  ex  parte,  by  the  first  visit,  upon  those  points  which 
give  the  justices  jurisdictiott,  «id  if  at  the  end  of  14  days  he 
does  not  pay  his  rent,  or  if  there  be  no  sufficient  distress  on 
the  premises,  the  justices  may  put  the  landlord  into  pos* 
session.  It  is  clear  upon  the  face  of  this  supposed  record, 
that  the  justices  have  not  acted  upon  the  information  of 
the  landlord  given  on  oath.  This  is  supposed  to  be  a 
judicial,  and  not  a  ministerial  act.  Now  it  is  an  universal 
principle  of  law,  as  well  as  of  natural  justice,  that  no  man 
should  be  concluded  by  the  judgment  of  any  tribunal  until 
he  has  been  heard  in  his  defence,  except  where  there  is 
default  on  his  part,  after  due  notice  and  warning.  Here 
the  magistrates  act  judicially ;  and  the  party  is  to  be  bound 
by  their  judgment.  Upon  what  then  is  their  decision 
founded?     Why  merely  upon  the  hearsay  evidence  of  ano- 
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1825.       ther,  upon  a  statement  not  made  under  the  sanction  of  an 
oath.    What  security  then  has  the  subject  for  the  due  ad- 
ministration of  this  important  jurisdiction?    Suppose  false 
CAasw.      informatipn  is  given  to  the  magistrates^  under  such  circum- 
stances, the  information  not  being  given  under  the  obligation 
of  an  oath,  no  proceeding  by  indictment  for  perjury  will 
lie,  nor  does,  it  appear  that  the  party  would  have  any  remedy 
by  action,  against  his  landlord,  for  maliciously  causing  the 
magistrates  to  act.    In  the  case  of  the  magistrates,  no  ac- 
tion would  lie  against  them,  unless  there  was  conclusive 
evidence  that  they  acted  from  corrupt  motives.    It  seems 
to  have  been  settled  by  the  case  referred  to  on  the  other 
side,  that  the  record  of  a  conviction  shall  be  taken  as  con- 
clusive evidence  of  the  facts  therein  stated,  and  operate  as 
a  complete  defence  to  the  magistrates,  but  this  must  be  un- 
derstood to  mean,  where  the.  mi^istrate  proceeds  upon  the 
oath  of  the  party  who  causes.him  to  interpose  his  jurisdic- 
tion.   If  in  the  present  case  this  supposed  record  is  to  ope- 
rate as  a  defence  4o  the  magistrates,  the  plaintiff,  has  no 
remedy  whatever.    They  stand  upon  this  record  after  notice 
of  the  error  which  appears  upon  the  face  of  it.    M^is- 
trates,  by  a  strange  anomaly  in  the  law,  have  power,  even 
after  action  brought  for  an  unlawful  act  done  by  them,  of 
drawiog  up  their  conviction  afresh,  and  correcting  any  error 
which  may  appear  upon  the  face  of  their  proceedings.    This 
opportunity  was  not  taken  in  the  present  instance.    The  de- 
fendants have  omitted  to  amend  a  defect  which  might  easily 
.    have  been  supplied,  and  therefore  they  cannot  now  avail 
themselves  of  that  rule  of  law  by  which  the  record  of  their  • 
proceedings  is  to  be  a  defence.    Will  this  Court  hold  that 
this  record  is  to  be  conclusive  of  the  truth  of  the  facts  which 
it  professes  to  set  out,  when  those  facts  have  been  stated 
behind  the  back  of  the  party  who  is  to  be  affected  by  them, 
and  when  they  are  not  even  stated  upon  oath  i    Does  it  need 
the  express  direction  of  an  act  of  parliament  to  require,  that 
in  proceedings  so  serious  in  their  result,  the  same  solem- 
nity, the   saqie  regard  to   the   first  principles  of  justice, 
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should  be  observed,  by  which  the  proceedings  of  all  mar '  1825. 
gistrates  sitting  judicially  are  conducted  i  Will  it  be  in- 
tended from  the  silence  of  this  act  of  parliament,  that  the 
legislature,  in  giving  so  summary  a  jurisdiction,  meant  that  Cakbw. 
the  magistrates  should  adopt  a  different  mode  of  proceeding 
from '  that  which  takes  place  in  every  jurisdiction,  high  or 
low,  in  the  country  ?  If  the  magistrates  are  empowered  to 
proceed  ex  parte,  &  fortiori,  they  ought  not  to.  act  unless 
upon  the  oath  of  the  party  who  sets  them  in  motion.  The 
acknowledged  rule  of  law,  govemhig  every  tribunal  acting 
judicially,  and  the  principles  of  common  justice  require  that 
the  magistrates  shall  act  upon  the  oath  <5f  the  party,  and 
upon,  his  oath  only.  Unless  tliere  is  something  in  this  act 
which  compels  the  Court  judicially  to  say,  that  a  subject  of 
the  realm  may  be  ousted  of  his  house  and  land,  without 
notice,  upon  the  ex  partp  hearsay  statement  of  his  landlord, 
then  the  Court,  proceeding  according  to  the  genius  and  prin- 
ciples of  the  law  of  England,  will  hold  that  this  is  not  a 
record,  in  point  of  law,  which  will  afford  any  defence  to*  these 
magistrates. 

Abbott,  C.  J. — At  the  trial  of  this  cause,  the  record  of 
the  proceedings  in  question  was  given  in  evidence  as  a  deci- 
sive answer  to  this  action,  and  on  the  authority  of^the  case 
of  Brittain  v.  Kinnaird,  I  was  pressed  to  nonsuit  the  plaintiff.  * 
The  objection  now  ui^ed  by  my  brother  Wilde,  to  the  va- 
lidity of  the  instrument  as  a  record,  was  then  taken.  I 
entertained  some  doubt  upon  the  pomt,  and  I  did  that  which 
I  am  in  the  habit  of  doing  on  all  occasions  where  I  enter- 
-  tain  doubt,  I  forbore  to  nonsuit,  and  suffered  the  cause  to 
proceed,  in  order  that  if  hereafter  it  should  turn  out  that  I 
was  mistaken  in  my  opinion,  the  parties  might  not  be  put  to 
the  expense  of  a  second  trial.  But  in  the  shape  in  which' 
the  case  now  comes  before  the  Court,  this  rule  must  be  dis- 
charged, if  I  ought  then  to  have  nonsuited ;  and  upon  con- 
sideration, and  paying  due  attention  to  all  the  arguments  now' 
used,  I  am  of  opinion  that  I  ought  to  have  nonsuited  the 
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plaintiff.    I  take  it  to  be  a  general  rule  and  principle  of 
laW|  that  wkere  justices  of  the  peace  have  an  authority 
'V.'"*       given  to  them  by  an  act  of  parliament,  and  they  appear  to 
Cabew.      Jj^^  acted  within  their  jurisdiction,  and  to  have  done  all 
that  the  particular  statute  requires  them  to  do  in  order  to 
originate  their  jurisdiction,  their  conviction  drawn  up  in  due 
form,  and  remaming  in  force,  is  conclusive  evidence  for 
them  in  any  action  which  may  be'  brought  against  them  for 
the  act  so  done.    In  this  particular  case  it  is  said  that  there 
would  be  great  hardship  if  we  were  to  hold  that  the  record 
in  question  were  to  have  that  effect.    That  topic  has,  how- 
ever, been  pressed  to  an  extent  which  the  circumstances  of 
the  case  and  the  law  will  not  warrant.    In  the  first  place, 
there  is,  by  the  17th  section  of  the  statute,  a  summary 
remedy  given  in  the  nature  of  an  appeal  to  the  assizes, 
whereby,  if  any  wrong  has  been  done  to  the  tenant,  he  may 
have  redress,  and  have  the  matter  examined  into  by  a  seccmd 
tribunal,  and  this  at  no  great  risk ;  for  if  it  is  decided  against 
him,  the  costs  to  be  awarded  against  the  appellant  cannot 
exceed  the  sum  of  5/.    In  the  second  place,  he  has  another 
remedy ;  for  although  the  record  of  the  proceedings  below 
may  be  conclusive  in  favour  of  the  justices,  yet  it  will  not 
be  so  with  respect  to  the  landlord^  who,  if  the  rent  be  not 
actually  due,  may  be  liable  to  an  action  on  the  case  for  having 
maliciously  and  improperly  caused  the  magistrates  lo  pro- 
ceed under  the  statute,  if  there  be  any  wrong  done.    There 
are  many  cases  in  which,  though  no  action  will  lie  agamst  a 
magistrate  who  is  acting  bon&  fide  and  according  to  law> 
upon  the  information  laid  before  him,  yet  an  action  liea 
against  the  party  for  giving  the  information,  if  it  be  false 
and  malicious,  and  with  a  View"  of  working  an  injury.    The 
act  of  parliament  upon  which  this  proceeding  arises  doea 
not  direct  the  magistrates  to  make  any  inquiiy  upon  oath. 
Are  we  then  to  impose  upon  them  the  necessity  of  doing 
so  f    Are  we  to  say  that  b^  forbearing  to  make  the  inquiiy 
upon  oath,  and  forbearing  to  state  upon  the  record  that  they 
made  the  inquiry  upon  oath,  they  have  done  wrong  i    Are 
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ve  to  say  under  theae  circumstances  that  tbey  have  not  done  18£5. 
all  that  the  legislature  requires  them  to  do  i  It  would  be  ^^^*^ 
extremdy  hard  upon  justices  of  the  peace,  and  those  also  9. 

who  are  to  act  in  such  situations,  if,  having  an  act  of  pai^  Cabsw. 
liament  presented  to  them,  applying  their  attention  to  it,  and* 
doing  all  that  upon  reading  it  tbey  can  find  the  legislature 
requires  of  them,  they  shall  be  subject  to  an  action  of 
trespass,  because  they  have  not  done  something,  whiqh  the 
act  does  not  require  them  to  do.  l*he  act  no  where  says 
that  the  complaint  or  information  shall  be  made  upon  oath^ 
or  that  the  rent  shall  be  proved  to  be  due  in  that  mode. 
All  that  it  says  is,  that  ^'  if  any  tenant  holding  lands,  tene- ' 
ments,  or  hereditaments,  at  a  rack-rent,  or  where  the  rent 
reserved  shall  be  full  three-fourths  of  the  yearly  value  of  the 
demised  premises,  who  shall  be  in  arrear  for  one  year's  ren^ 
shall  desert  the  demised  premises  and  leave  the  same  uncul- 
tivated or  unoccupied,  so  as  no  sufficient  distress  can  be 
had  to  countervail  the  arrears  of  rent,  it  shall  and  may  be 
lawful  to  and  for  two  or  more  justices  of  the  peace  of  Ae 
county,  riding,  &c.  (having  no  interest  in  the  demised  pre* 
mises,)  at  the  request  of  the  lessor  br  landlord,  or  his  or  her 
bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to 
affix  on  the  most  notorious  part  of  the  premises  notice  in 
writing  what  day  (at  the  distance  of  fourteen  days  at  least) 
they  will  reti^m  to  take  a  second  view  thereof,  &c."  That 
is  all  that  the  act  requires.  The  justices  are,  on  their  own 
view,  to  determine  whether  or  not  the  premises  are  de- 
serted. Suppose  they  should  refuse,  upon  request,  to  do 
that  which  the  landlord  requires  them  to  do ;  or  suppose 
all  the  magistrates  of  the  neighbourhood  chose  to  refuse, 
this  act  of  parliament,  which  was  intended  by  the  legislature 
to  give  a  beneficial  remedy  to  landlords,  could  not  be  exe- 
cuted without  the  interposition  of  thb  Court.  The  case 
last  put  is  certainly  an  extreme  one,  and  not  very  likely  to 
occur;  but  supposing  such  a  case  to  exist,  and  an  applica- 
tion were  made  to  this  Court  for  a  mandamus,  it  is  exceed- 
ingly difficult  to  say  that  we  should  not  be  bound  to  direct 
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^1825.       a  maadamus  to  •ompel  them  to  go  aod  viefw  the  premises. 

^^""^^"^  Bat,  however,  the  material  and  the  important  ground  of  mj 
^.         judgment  is,  that  inasmuch  as  the  legislature  does  not 

Caxew.  require  the  justices  to  receive  the  complaint  or  make  the 
inquiry  on  oath,  the  record  of  these  proceedings  under  this 
act  need  not  shew  that  the  complaint  or  inquiry  was  so 
made.  These  defendants  have  done  every  thing  which  the 
legislature  has  required  of  them,  and  that  being  the  case, 
we  think  the  record  recitmg  the  faets  therein  stated,  is 
conclusive  on  their  behalf,  leaving  to  the  party  sudi  other 
remedy  as  he  may  have  against  his  landlord,  if  the  latter  has 
improperly  set  the  justices  in  motion. 

Bay  LEY,  J. — I  am  of  the  same  opinion.  This  is  an 
action,  hot  against  the  landlord,  who  sets  the  justices  in  mo- 
tion, and  who,  if  he  improperly  and  without  just  grounds 
sets  them  in  motion  will  be  answerable  for  any  injury  which 
the  tenant  sustains,  but  an  action  against  the  magistrates  for 
what  they  have  done,  on  the  ground  that  they  were  not  war- 
ranted in  the  act  they  did.  The  only  question  then  is,  whe- 
ther upon  the  face  of  their  proj^eedings  they  appear  to  have 
acted  within  the  scope  of  their  authority.  Now  the  1 1  Geo. 
£.  c.  19.  s.  16.  does  not  require  that  there  shall  be  a  com- 
plaint  made  to  the  justices  on  oath,  but  simply  that  the  ma- 
gistrates shall  upon  the  request  of  the  landlord  go  and  view 
the  farm,  and  if  upon  seeing  it  they  find  it  m  the  state 
described,  a  notice  is  to  be,  affixed  on  the  most  notorious 
part  of  the  premises,  stating  that  on  a  'certain  day  Ae 
justices  will  return ;  and  then  if  the  rent  remains  in  arrear^ 
and  there  is  no  sufficient  distress,  they  are  to  put  the  land- 
lord  into  possession.  All,  therefore,  that  the  justices  are 
required  to  do,  is  to  act  upon  their  own  view  when  the  com- 
plaint is  made.  It  is  said  that  this  is  a  harsh  mode  of  pro- 
ceeding, and  leaves  the  justices  to  act  in  a  way  that  may  be 
most  oppressive  to  a  tenant.  That  assumes  that  the  justices 
will  act  corruptly.  If  they  do  so,  then  they  certainly  are 
not  exempt  from  punishment  for  such  corrupt  misconduct. 
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Then  it  is  assumed  that  the  party  is  without  remedy.  That  18t^. 
is  clearly  not  so,  because  he  has  a  perfect  remedy  against  )^^*^ 
his  landlord  if  he  improperly  requires  the  magistrates  to  act;  v. 

but  when  the  legislature  has  required  the  magistrates  to  act  Cabew. 
upon  their  own  View,  and  has  not  imposed  upon  them  the 
necessity  of  receiving  the  complaint  on  oath,  it  would,  in 
my  opinion,  be  a  most  mischievous  course  of  proceeding  if 
they  were  afterwards,  at  their  own  peril,  to  be  subject  to 
the  expense  of  an  action,  and  to  be  saddled  with  all  the 
costs  which  such  an  action  must  produce.  The  party  has 
also  another  remedy  by 'appeal  to  the  justices  of  assize, 
which  is  given  by  the  seventeenth  section,  if  brought  widiin 
the  time  there  stipulated.  In  this  case,  as  the  justices  have 
done  every  thing  which  the  act  requires  them  to  do,  and  as 
the  record  of  their  proceedings  is  drawn  up  conformably 
to  the  directions  there  given,  that  record  is  conclusive  evi* 
dence  in  their  favour,  and  is  an  answer  to  this  action. 

HoLBOYD,  J. — 1  also  agree  with  the  judgment  given  by 
my  Lord  Chief  Justice  and  my  brother  Bayley.  This  is  an 
action  of  trespass  against  magistrates  who  have  acted  in 
discharge  of  a  duty  committed  to  them  by  an  act  of  parlia- 
ment, and  the  question  is,  whether  the  record  of  their  pro- 
ceedings is  conclusive  in  their' favour.  It  is  objected  to 
the  record  that  it  should  appear  that  the  complaint  had 
been  made  on  oath.  I  think  there  is  no  weight  in  that  ob* 
jection,  because  the  complaint  is  not  directed  by  the  act  pf 
parliament  to  be  taken  on  oath,  and  need  not  be  in  any  case 
unless  it  is  otherwise  directed  by  the  particular  statute.  In-  ^ 
formations  are  not  generally  laid  on  oath,  but  if  they  are 
afterwards  to  be  established  by  evidence,  then,  the  oath  is  to 
be  administered  to  the  witnesses..  Here  the  magistrates 
appear  to  have  acted  in  pursuance  of  the  directions  of  the 
statute,  and  therefore  the  objection  has  no  foundation. 
That  being  so,  I  apprehend  it  to  be  an  established  rule,  that 
the  record  of  the  justices,  acting  m  pursuance  of  their  au- 
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thority,  is  conclusive  in  their  favour^  if  an  action  be  brought 
against  them.  If,  indeed,  they  have  corruptly  made  a  record 
different  from  the  facts  of  the  case,  in  order  to  make  it  appear 
to  be  within  their  jurisdiction  when  it  is  not  so,  they  will  be 
liable  to  criminal  prosecution.  The  statute  in  question  gives 
the  magistrates  jurisdiction  to  act  at  the  request  of  the  land* 
lord,  and  whether  his  statement  be  true  or  false  they  have 
power  to  view  the  premises  and  investigate  the  complaint. 
So  far  the  justices  clearly  have  jurisdiction.  If  they  are 
induced  to  act  upon  a  request  which  is  supported  by  a 
false  representation  respecting  the  rent  supposed  to  be  in 
arrear,  then  the  party  aggrieved  has  his  repiedy  by  action  on 
the  case  against  the  landlord  for  maliciously  causing  the 
justices  to  act.  But  the  justices  having  jurisdiction  to 
ascertain  whether  or  not  the  tenant  has  deserted  the  pre- 
mises, they  are  for  this  purpose  judges  of  record.  It  has 
been  bolden  on  the  statutes  of  forcible  entry  that  they  are 
judges  of  record.  In  Fhyd  ff  Barker^  case  it  is  said  (a), 
''  if  a  justice  of  peace  record  that  upon  his  view  as  a  force, 
whicJi.is  no  force,  he  cannot  be  drawn  in  question  either  by 
action  or  indictment.*'  In  1  Salk.  307}  quoting  27  ^tf*  IQ* 
there  is  this  passage:  ''  a  Judge  of  oyer  and  terminer,  where 
the  jury  found  and  presented  a  fact  to  be  a  trespass,  caused 
their  finding  to  be  entered  as  a  felony,  and  yet  could  not  be 
punished  by  indictment  or  otherwise,  because  he  was  a 
judge  of  record,  and  the  indictment  against  him  was  to 
defeat  his  record  by  aiverring  against  what  he  did  as  a  judge 
of  record."  Again,  in  Strickland  v.  Ward  (6),  which  was 
an  action  of  trespass  for  fake  imprisonment  against  a  magis- 
trate,  a  conviction  of  the  plamtiff  for  unlawfully  returning  to 
a  parish  after  having  been  legally  removed  from  thence  with- 
out bringmg  a  certificate,  and  also  a  warrant  reciting  the  con* 
viction,  were  given  in  evidence  as  a  defence  to  the  action ; 
and  Mr.  Justice  Ymtes  held,  that  the  conviction  could  not 
be  controverted  in  evidence ;  adding,  that  the  justice  having 
(tf)  12  Bep.  25.  {b)  7  T.  R.  634. 
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competent  jurisdiction  of  the  matter,  his  judgment  was  1B95. 
conclusive  till  reversed  or  quashed ;  and  that  it  could  not  ^^v^' 
be  set  aside  at  nisi  prius,  and  consequently  the  plaintiff  was  9. 

nonsuited.  If  indeed  the  justices  have  no  jurisdiction  in  Carsw. 
the  matter  in  which  they  act,  they  are  liable  to  an  action  of 
trespass,  as  was  held  in  Morgan  v:  Hughes  (a),  where  a 
magistrate  maliciously  granted  a  warrant  against  the  plaintiff 
without  any  depositions  before  him,  upon  a  supposed  charge 
of  felony.  In  Miller  v.  Scrace  (A),  which,  however,  has 
been  since  overruled  in  Doswell  v.  Impey  (c),  it  was  held 
that  an  action  would  lie  against  commissioners  for  commit- 
ting a  bankrupt  who  did  not  answer  to  their  satisfaction, 
and  this  was  on  the  ground  that  commissioners  are  not 
jndges,  but  De  Grey,  C.  J.  admitted  that  they  would  have 
been  protected  had  they  been  actmg  as  judges ;  but  the 
import»it  part  of  his  judgment  for  this  purpose,  is  where 
be  says,  ^'  so  justices  of  the  peace  may  be  justices  of 
record,  when  made  so  by  act  of  parliament,  as  in  case  of 
riots,  force,  going  armed,  &g.  in  which  case  dieir  records 
are  not  traversable."  Here,  then,  these  defendants  having 
recorded  proceedings  respecting  a  matter*  which  is  clearly 
within  their  jurisdiction,  the  parties  are  concluded  by  the 
record,  which  not  being  traversable  is  a  good  defence  to 
the  action.  Undoubtedly  the  jurisdiction  of  justices  may 
be  abused,  but  if  there  is  any  corrupt  abuse  of  their  powers, 
the  law  provides  a  remedy  against  them.  Where,  however, 
they  confine  themselves  within  dieir  jurisdiction,  but  are 
improperly  set  in  motion  by  the  landlord,  the  tenant  may 
have  redress  by  action  against  the  latter.  On  these  grounds 
I  think  diis  rule  must  be  dischiirged  (d). 

Rule  discharged. 

(«)2T.B.226.  (*)  2  Sir  W.  BL  1145. 

(c)  Ante,  vol.  ii.  d50.  (cQ  Uukdak,  J.  was  lO^seot. 
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Tiutday^  Spencelby  v.  Robinson. 

Fdiruary  8. 

A  rated  ioha-  {n  debt  on  the  statute  17  Geo.  2.  c.  3.,  the  first  count  of 

ri»h  cannot  ^^  declaration  stated  that  plaintiff  was  an  inhabitant  of  the 

sue  an  over^  township  of  Coxwould,  in  the  north  riding  of  the  county  of 

penalty  given  York,  and  that  defendant  was  one  of  the  overseers  of  the 

cfs^.V^'  for  P^®**  of  said^  township;   that  on  26th  March,  1824,  the 

refusing  an  churchwardens  and  overseers  of  the  poor  of  said  townsUp 

therate^c^s,  made  a  rate  for  the  relief  of  the  poor^  which  was  afterwarck 

unless  he         i^]y  allowed  by  two  justices ;  and  that  the  churchwardens 

thews  that  he         ,  «.        T       «  i.   . 

has  been  m-     and  overseerSi  after  the  allowance  of  the  rate^  gave  public 

jund  by  the  notice  thereof  in  the  church.  Averment,  that  plaintiff 
The  deoiaod  requested  defendant  as  such  overseer  to  permit  him,  the 
^nunderdiis  pl^^^i  ^^  inspect  the  rate,  and  tendered  to  him  one  shil- 
statute  must  ling  for  the  same ;  yet  defendant  neglected  and  refused  to 
a  reasonable  P^nnit  plaintiff  to  inspect  the  rate,  contrary  to  the  form  of 
^/"^  V^^u  ^®  statute  in  such  case  made  and  provided,  whereby  de- 
fore,  where  the  fendant  forfeited  20/.  Second  c6unt,  that  plaintiff,  at  a 
m^^t  a**  ""casonable  time,  to  wit,  on  &c.  at  8tc.  demanded  of  defend- 
parishioner's  ant,  SO  being  such  overseer,  a  copy  of  the  rate,  and  was 
e^fat  o'cLm:^    ready  and  offered  to  pay  defendant  at  and  after  the  *rate  of 

in  the  evening,  sixpence  for  every  twenty-four  names  thereof,  yet  defendant 

and  not  at  the      ,    „  ,.«,      /      ,         .      ».•« 

house  of  the    wholly  neglected  and  refosed  to  give  him  the  copy,  contrary 

Held^h^rthe  ^  ^^  ^^"^  ^^  ^®  statute,  &c.  whereby,  &c.  Plea,  the 
overseer  in-  general  issue,  and  issue  thereon.  At  the  trial  before  Bay- 
^^jhy  ^iff  ^*  *^  ^®  **®^  Summer  Assizes  for  Yorkshire,  the  case 
refusing.  was  this :  The  plaintiff  was  a  rated  inhabitant  of  the  town- 

is  entitled  by    ^^P  ^^  Coxwould,  and  the  defendant  was  one  of  the  over- 

theflamesta.    geers  of  the  poor  of  that  township.    On  the  26tii  March 

Cute  to  have,  ,  . 

on  demand,  a   the  rate  in  question  was  made,  allowed  on  the  27tb,  and 

ntefarO^h  Published  on  tiie  next  day.    In  the  evening  of  the  19tb 

delivered  to      ^pril,  about  eight  o^clock,  the  plaintiff  sent  his  son  to  the 

iMmng^  fo(  defendant,  desiring  an  interview  at  his,  the  plaintiff's,  house. 

every  twenty-  The  defendant  called  on  the  plaintiff,  and  was  introduced  to 
fourr™— • 


Held,  that  the  overseer  is  entitled  to  a  reasonable  time  to  make  the  copy. 
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his  attorney.  The  plaintiff  then  demanded  an  inspection  of 
the  rate,  and  tendered  one  shilling  to  the  defendant  for  his 
trouble  in  exhibiting  it.  To  this  the  defendant  replied, ''  I 
dare  not  do  it;  I  have  been  ordered  not  to  allow  an  inspec-  Robifson, 
tion.''  A  copy  of  the  rate  was  then  demanded  by  the  plain- 
tiff's attorney,  but  refused  for  the  same  reason.  The 
defendant  afterwards  consulted  a  neighbouring  magistrate, 
whom  he  informed  what  had  taken  place,  and  told  him  he 
had  not  shewn  the  rate,  because  he  was  informed  he  was 
not  obliged  to  do  so.  The  magistrate  however  told  him  he 
was  bound  to  shew  the  rate  to  every  rated  inhabitant,  and 
pointed  out  to  his  attention  the  2d  section  of  the  act  of 
.parliament ;  and  by  his  advice  the  defendant,  in  about  two 
hours  after  the  inspection  had  been  refused,  returned  to  the ' 
plaintiff's  house  and  offered  to  shew  him  the  rate,  and  next 
morning  at  an  early  hour  delivered  a  copy  of  it  (which  had 
been  made  in  the  course  of  the  night)  to  the  plaintiff's 
attorney.  The  attorney  then  said  the  copy  came  too  late  to 
enable  him  to  give  notice  of  appeal  on  behalf  of  the  plain- 
tiff at  the  next  sessions.  Upon  which  the  defendant  said 
there  need  be  no  diflSculty  on  that  head,  for  he  would  waive 
all  objection  to  the  notice  being  out  of  time.  It  appeared 
that  on  the  17  th  April  the  plaintiff's  attorney  had  met  the^ 
defendant  at  Helmsey  market,  about  eight  miles  from  Cox- 
would,  and  then  asked  him  if  he  had  a  copy  of  the  rate, 
telling  him  that  he  had  been  employed  by  the  plaintiff,  and 
was  desirous  of  seeing  it.  The  defendant  immediately 
promised  that  he  should  have  a  copy  if  he  was  entitled  to  it. 
Upon  which  the  attorney  informed  him  that  he  should  be  at  . 
Coiwould  on  the  igth,  when  he  should  expect  to  have  a 
copy  delivered  to  him.  Under  '  these  circumstances,  the 
learned  Judge,  having  pointed  out  to  the  jury  the  provisions 
of  the  2d  section  of  th^  statute,  which  requires  that  the 
churchwardens  and  overseers  shall  permit  every  inhabitant 
to  inspect  the  poor's  rate  at  all  seasonable  times,  paying 
one  shilling  for  the  same,  and  shall  upon  demand  forthwith 
give  a  copy  of  the  same,  at  the  rate  of  sixpence  for  every 
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plaintiff's  attoroe;.    Tins,  therefore,  was  a  substantial  com- 
pliance with  the  exigency  of  the  statute.    Some  time  must 
9.  be  allowed  to  make  a  copy  of  the  rate,  and  the  overseer  may 

RoBiMsoN.  ^^n  ^j^^  reasonable  time  to  consider  whether  he  will  allow 
an  inspection  of  it,  if  he  doubts  the  authority  of  the  party 
making  the  demand.  At  all  events  this  was  a  question  of 
fact  for  the  jury.  They  were  to  determine  whether  the  de- 
fendant had  complied  with  the  requisites  of  the  law  within  a 
reasonable  time,  and  they  having  found  for  the  defendant, 
their  verdict  cannot  be  disturbed  (a).  But,  in  the  third 
place,  no  cause  of  action  arises  to  the  plaintiff  in  this  case. 
By  the  statute,  i.  3.  the  penalty  is  to  be  given  to  the  party 
aggrieved  by  the  refusal.  In  what  respect  was  this  plaintiff 
aggrieved  i  The  object  of  seeing  the  rate  and  having  a  copy 
was  to  appeal  to  the  sessions.  There  was  nothing,  how* 
ever,  to  have  prevented  his  giving  notice  of  appeal  at  all 
events  to  the  next  sessions.  He  might  then  have  enteredi 
and  moved  to  respite  the  appeal  until  the  following  sessions, 
which  the  justices  have  a  power  of  doing  under  17  Geo.  2. 
c.  38.  s.  4.  But  here  the  defendant  offered  to  waive  all  ob- 
jjBCtion  to  the  notice  of  appeal ;  and  supposing  that  would 
not  have  been  sufficient,  still  the  objection  might  have  been 
waived  in  open  Court  by  consent,  under  the  41  Geo.  3- 
c.  28.  s.  5.  (b).  On  these  grounds  there  is  no  reason  why 
the  verdict  should  be  disturbed. 

Brougham,  contri.  The  action  in  this,  case  is  not  given 
as  a  remedy  by  way  of  damages  for  some  injury  suffered  by 
the  party,  in  consequence  of  the  refusal  or  laches  of  the 
overseer  to  allow  an  inspection  and  deliver  a  copy  of  the 
rate.  Whether  the  party  be  aggrieved  or  not,  whether  be 
has  suffered  from  the  misconduct  of  the  overseer,  whetl^er 
the  plaintiff's  notice  of  appeal  would  be  bad  or  not,  or 
whether  a  waiver  could  be  given  effectually  of  due  notice, 
on  the  part  of  the  lay-payers,  are  perfectly  immaterial  ques- 

(a)  See  1  T.  R.  tOQ^  and  6  East,  10  and  14. 
(h)  See  ii«r  V.  ^eard,  ante,  vol.  iv.  480.    • 
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tions  in  this  case,  for  the  statute  does  not  merely  impose       1825. 
the  penalty  in  the  event  of  the  party  having  sustained  an 
injury,  but  says  in  express  terms,  that  if  the  churchwarden 
shall  not  permit  an  inspection,  or  shall  refuse  or  neglect  to     Robinsok 
give  a  copy  of  the  rate,  he  shall  be  subject  to  the  penalty, 
without  any  regard  to  the  loss  or  injury  sustained  by  the 
party  aggrieved.    The  overseers  are  public  officers,  and  this 
is  a  duty  imposed  upon  them  imperatively,  which  if  they 
neglect  or  refuse  to  perform,  they  are  liable  to  the  penalty, 
and  therefore  whether  the  plaintiff  be  aggrieved  or  not  by 
reason  of  the  refusal,  his  right  of  action  to  recover  the 
penalty  accrues   the  moment  the   overseer  is  guilty  of  a 
breach  of  his  duty.    It  is  quite  beside  the  question  whether 
the  plaintiff  could  have  given  an  effectual  notice  of  appeal 
to  the  next  sessions  or  not,  because  it  does  not  lie  in  the 
moutii   of.  the  overseer  to  say  in  answer   to  this  action, 
<<  though  I  had  a  certain  defined  duty  cast  upon  me  by  the 
statute,  yet  you  have  no  right  to  complain  of  my  breach  of 
that  duty,  unless  you  shew  that  you  have  sustained  a  con- 
sequential injury."    The  principal  objection  on  which  this 
motion  was  made  has  received  no  answer  whatever  on  the 
odier  side.    At  the  trial  the  question  left  to  the  jury  was 
not  whether  the  demand  was  made  at  a  reasonable  time 
and  place,  but  first,  whether  the  refusal  was  peremptory,  and 
second,  whether  the  demand  had  not  been  complied  with 
within  a  reasonable  time  afterwards.     It  is  to  this  mode  of 
leaving  the  case  to  the  jury  that  the  objection  arises.     Now 
if  the  refusal  in  the  first  instance  was  peremptory,  (of  which 
there  is  no  doubt,  the  evidence  being  all  one  way,)  the  rea- 
sonableness of  the  time  within  which  the  demand  was  after- 
wards complied  with,  is  a  question  which  cannot  affect  the 
,  plaintiff's  right  of  action.    Whether  the  demand  was  made 
at  a  reasonable  time  and  place,  was  certainly  a  question  for 
the  jury;  but  the  reasonableness  of  the  time  of  complying 
with  the  demand  was  a  question  of  law,  but  that  could  not 
arise  after  there  had  been  once  a  positive  refusal.    There  is 
no  doubt  upon  the  evidence,  that  on  the  evening  of  the  19th 
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1825.       April,  the  defendant  posithrely  refused  to  allow  an  mspectioii 
and  give  a  copy  of  the  rate.    Upon  dmt  refusal  the  fiainiaS 
\  had  a  complete  right  of  action,  and  that  right  could  not  be 

RoBmsoN.  devested  by  a  subsequent  compliance.  Undoubtedly  it 
might  have  been  left  to  the  jury,  as  a  question  of  fact,  whe- 
ther the  whole  conduct  of  the  defendant  amounted  to  a 
refusal,  or  to  a  determination  not  to  accede  to  the  plain- 
tiff^s  request,  but  here  there  was  no  doubt  that  a  positive 
refusal  had  taken  place  in  the  first  instance,  and  that  gives 
a  right  of  action  which  could  not  afterwards  be  devested. 
In  a  late  case  of  Skeppard  v.  MaUhewson,  before  lAtUe^ 
dale,  J.  at  Hereford,  which  wa?  a  rimilar  action  on  the  same 
statute,  the  churchwarden  having  taken  an  hour  to  consider 
whether  he  would  comply  vriAk  the  request  or  not,  the  leaned 
judge  left  it  to  the  jury  to  say,  as  a  question  of  £M:t,  whether 
there  had  been  a  request  and  refusal  vrithin  a  reasonable 
time,  but  he  laid  it  down  broadly,  that  if  there  be  once  a 
refusal  clearly  proved,  the  subsequent  compliance  an  boor 
afterwards  would  not  devest  the  right  of  action.  Here  there 
was  a  positive  reftisal  distinctly  established,  and  therefore 
compliance  two  hours  afterwaids  will  not  avail  the  defendant. 

Abbott,  C.  J. — I  thmk  if  we  were  to  grant  a  new  trial 
in  this  case  we  should  convert  this  act  of  pariiament  into  an 
instrument  whereby  a  sharp  and  cunning  attorm^  might  be 
enabled  to  oppress  an  ignorant  unlettered  man,  called  npon 
by  law  to  exercise  a  troublesome  and  burdMnsome  office. 
The  only,  doubt  that  has  occurred  to  my  mind,  tiftet  bearing 
the  report  of  this  case  read,  ha»  been,  not  whether  the  case 
had  been  properly  left  to  the  jury,  but  whether  die  leaned 
judge  should  not  have  taken  upon  himself  to  nonsuit  the 
plaintiff.  Not  having  been  nonsuited,  I  think  the  plaintiff 
has  no  reason  to  complain  of  the  manner  in  which  the  case 
has  been  left  to  the  jury,  for  he  had  every  chance  of  dieir 
finding  in  his  favour.  This  action  is  brought  on  the  statolie 
17  Geo.  2.  c.  3.  s.  2,  by  which  it  is  enacted,  ^*  ikkt  the  churaii* 
wardens  and  overseers  shall  permit  all  the  inhabitants  ef  die 
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pamh,  township  or  place,  to  inspect  every  such  rate  at  all 
seasooabie  times,  paymg  oae  shilling  for  the  same,  and  shall 
upon  demmd  forthwith  give  copies  of  the  same  or  any  part 
thereof  to  any  inhabitant  of  the  said  parish,  township,  or  Robxnsov. 
place,  paying  at  the  rate  of  sixpence  for  every  twenty-four 
names."  Upon  this  it  is  to  be  observed,  that  the  person  to 
whom  the  inspection  is  to  be  allowed,  and  the  copy  furnished, 
must  be  an  inhabitant  of  the  parish.  If  he  sends  his  attor- 
ney, the  overseer  is  not  bound  to  attend  to  his  request, 
unless  the  attorney  comes  with  his  client,  and  therefore  the 
defendant  in  this  case  was  not  bound  to  take  any  notice  of 
the  request  made  by  the  plaintiflPs  attorney  of  the  17th  April. 
The  tUrd  section  enacts,  '*  that  in  case  any  overseer  shall 
not  permit  any  inhabitant  or  parishioner  to  inspect  the  said 
rates,  or  shall  refuse  or  neglect  to  give  copies  thereof, 
such  choicbwarden  or  overseer,  for  every  such  offence,  shall 
forfieit  and  pay  to  the  party  aggrieved  the  sum  of  twenty 
pounds.'^  The  words  of  the  statute  giving  the  penalty 
i^pear  to  me  to  import,  that  there  must  be  some  person 
who  has  sustained  an  injury  by  the  act  of  the  overseer, 
beiMe  any  penalty  is  incurred.  Unless  there  be  some  party 
aggrieved,  I  do  not  see  how  it  is  competent  for  him  to  sue. 
Now  was  this  {daintiff  aggrieved  by  any  thing  done  by  the 
defiendaat?  If  he  meant  to  appeal  (and  probably  he  did) 
he  might  have  entered  his  appeal  at  the  next  sessions,  and 
theo  have  given  a  notice  m  order  that  it  might  be  hf  ard  at 
tbe  following  sessions,  the  justices  having  power  to  direct 
au  adjournment.  I  see  no  objection  to  that  mode  of  pro- 
ceeding. Did  the  defendant,  or  did  he  not,  comply-  with 
that  which  the  act  of  parliament  requires  i  Before  an  over- 
seer can  be  sued  for  not  allowing  an  inhabitant  to  inspect 
tbe  imtes,  the  demand  must  appear  to  have  been  made  at  a 
convement  time  and  place.  Krst,  as  to  the  time,  it  must 
be  at  such  an  hour  as  may  be  reasonably  supposed  conve- 
nient to  the  overseer,  and  not  at  any  hour  that  the  party 
may  think  piftoper  to  make  his  demand.  Here,  accordmg 
to  the  evidence,  the  demand  is  made  at  some  hour  in  the 
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evening,  (the  precise  hour  is  left  in  some  degree  of  doubt,) 
when  perhaps  it  might  be  very  inconveuient  to  the  defend- 
ant,  who  probably  had  his  own  affairs  to  mind,  to  attend  to 
the  message  sent  him.     Second,  as  to  the  place,  it  must 
be  at  the  residence  of  the  overseer,  where  the  rate  may 
probably  be  supposed  to  be,  unless  some  other  place  of 
deposit  is  directed.     But  instead  of  going  to  the  house  of 
the  defendant,  the  plaintiff  sends  a  message  desiring  him 
to  attend  him  at  his,  the  plaintiff's  own  house.     The  de- 
fendant was  not  bound  to  go,  still  less  was  he  obliged  to 
carry  the  rate  book  with  him.     It  was  the  business  of  the 
plaintiff  to  call  upon  him  at  his  house,  at  a  convenient 
and  proper  time.     But  when  he  goes,  does  the  defendant 
positively  refuse  to  allow  an  inspection  and  copy  of  the 
rate  ?    No,  he  merely  says,  *'  I  dare  not  do  it ;  I  am  ordered, 
not  to  do  it.    I  shall  not  shew  it  unless  I  am  bound  so  to 
do ;  unless  the  law  compels  me."  This  is  at  some  hour  of  the 
evening  which  is  not  well  ascertained.     But  doubting. whe- 
ther he  was  justified  in  not  shewing  the  rate,  he  immediately, 
takes  the  advice  of  a  magistrate,  as  to  the  course  he  should 
pursue,  and  the  very  same  evening  he  goes  to  the  plaintiff's 
house  and  tenders  the  book  for  inspection.    The  very  same 
night  also  he  makes  a  copy  of  the  rate,  and  next  morning 
delivers  it  to  the  plaintiff  or  his  attorney.     Upon  this  state 
of  facts  it  is  clear  that  the  demand  was  not  made  either 
at  a  reasonable  time  or  place.     But  assuming  the  demand 
of  a  copy  of  the  rate  to  have  been  properly  made,  still  the 
defendant  was  entitled  to  a  reasonable  time  to  comply  with 
the  demand.     Here  it  is  complied  with  in  as  short  a  time  as 
could   reasonably  be   expected.     A  copy  is  made  in  the 
course  of  the  night,  and  the  next  morning  it  is  delivered. 
It  is  said  that  my  learned  brother  did  wrong  in  leaving  it  to 
the  jury  merely  to  say  whether  the  defendant  had  complied 
with  the  provisions  of  the  statute  within  a  reasonable  time ; 
and  it  is  objected  that  the  reasonableness  of  the  place  was 
not  put  to  them.     No  point  of  that  kind  was  raised  at  the 
trial;  but  in  leaving  it  to  the  jury  in  the  way  my  learned. 
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brother  did,  that  necessarily  involved  the  question  whether 
there  had  been  a  legal  demand,  namely,  a  demand  at  a  rea- 
sonable time  and  place.  Complying  within  a  reasonable 
time  involves  both  time  and  place.  The  jury  were  to  decide 
whether  the  demand  was  made  at  a  reasonable  time  and 
place,  and  they  have  determined  the  question  against  the 
plaintiff.  For  these  reasons  it  appears  to  me,  that  the  case 
was  properly  submitted  to  the  jury,  and  that  they  have  given 
the  right  verdict ;  and  I  am  strongly  inclined  to  think  that 
the  demand  not  having  been  made  at  the  defendant's  house, 
the  learned  judge  ought  to  have  directed  a  nonsuit  the  mo- 
ment that  fact  was  ascertained. 


V, 

Robinson. 


HoLKOYD,  J. — It  appears  to  me  that  the  plamtiff  is  not 
entitled  to  recover.  I  was  struck,  in  the  early  part  of  the 
argument  in  this  case,  with  the  question,  whether  there  was 
a  legal  demand  or  not,  it  not  having  been  made  at  a  reason- 
able time  or  place,  which  last,  it  appears  to  me,  ought  to 
be  at  the  overseer's  own  house,  and  not  at  the  house  of  the 
party  making  the  demand.  I  thmk  therefore  the  demand 
.was  not  sufficient.  But  upon  the  other  point,  I  am  also 
of  opinion  that  the  plaintiff  was  not  a  party  aggrieved. 
He  could  not  be  said  to  be  aggrieved  unless  he  was  placed 
in  a  worse  situation  with  respect  to  his  rights.  There  is  no 
proof  that  he  was  in  any  respect  aggrieved,  because  he 
might  still  have  entered  an  appeal  at  the  sessions,  supposing 
the  refusal  to  have  taken  place.  Upon  the  statutes  relating 
to  bankrupts,  it  has  been  held  that  unless  a  party  be  a 
creditor,  he  cannot  be  considered  as  a  party  aggrieved  within 
the  intent  and  meaning  of  the  bankrupt  law. 


Bayley,J. — In  this  case  I  was  of  opinion  that  the  plain- 
tiff alone  was  entitled  to  inspect  the  rate  books,  but  I  had 
great  doubt  whether  he  had  a  right  to  insist  that  his  attorney 
should  be  present  at  the  time.  I  thought  at  the  trial,  and 
do  now  think,  that  the  request  made  by  the  attorney  in  the 
presence  of  the  plaintiff,  at  his  the  plaintiff's  own  house. 
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was  Dot  a  sufficient  demand  to  bring  the  defendant  within 
the  penalties  of  the  act ;  but  I  was  desirous  that  the  whole 
case  should  go  to  the  jury.  On  the  other  pomt,  it  struck 
me^  that  the  defendant,  not  being  a  hiwjer,  and  ignorant  of 
the  express  provisions  of  the  statute,  might  very  reasonably 
refuse  to  comply  with  the  demand  made,  until  he  had  mquired 
of  those  who  knew  better,  and  that  he  was  entitled  to  a  rea- 
sonable time  to  make  that  inquiry.  The  question  then  was, 
whether,  though  there  was  something  which  at  first  looked 
like  a  refusal,  the  defendant  did  not  afterwards  comply  with 
the  request  within  a  reasonable  time.  This  was  the  way  i 
left  the  case  to  the  jury  (a). 

Rule  discharged. 

(a)  littUdakp  J.  was  absent. 


Fehruary  8. 

Where  a  pro- 
posal was 
made  in  writ' 
ing  by  A.  to 
let  a  piece  of 
land  to  B.  on 
certain  terms 
contained  in  a 
written  agree- 
ment between 
B.and  C; 
and  A*  after- 
wards aereed 
by  parol  that 
A  should  baye 
the  land  upon 
the  terms  pro- 
posed:—Ileldy 
in  an  action 
for  a  breach 
of  theagree- 
mentf  ttwt  the 
original  pro- 
ponl  was  re- 
ceivable in 
evidence  with- 
out a  stamp. 


Dbant  V  Brown,  executor  of  Lbggott. 

In  assumpsit  on  a  special  agreement  the  declaration  stated, 
that  in  consideration  that  plaintiff  would  let  to  John  Leggott^ 
the  testator,  a  certain  piece  of  ground  to  be  dug  for  clay  to 
make  bricks,  the  latter  undertook  not  to  dig  deeper  than 
three  feet ;  but  in  breach  of  his  said  agreement  he  dug  five 
feet  deep,  and  thereby  injured  the  land.  The  declaration 
contained  other  counts,  on  a  quantum  meruit  for  suffering 
and  permitting  the  testator  to  dig  and  carry  away  a  quantity 
of  clay ;  for  clay  bargained  and  sold  to  the  testator,  and  by 
him  dug  and  carried  away ;  for  use  and  occupation  of  a 
close  by  the  testator ;  and  on  an  account  stated  between  the 
plaintiff  and  the  testator.  Plea,  the  general  issue,  and  issue 
thereon.  At  the  trial  before  Bayley,  J.  at  the  last  Summer 
assizes  for  the  county  of  York,  the  case  was  this : — On  the 
15th  of  March,  1815,  the  plaintiff  and  the  testator  met  at  a 
public-house,  when  the  latter  complained  to  the  former  that 
he  expected  to  lose  a  plot  of  land  which  he  had  agreed  te 
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rent  of  a  person  named  Grant,  on  certain  terms,  for  the 
purpose  of  digging  brick  earth.  Upon  \vhich  the  plaintiff 
said,  that  if  the  testator's  bargain  with  Grant  went  off,  he 
would  let  him  have  a  piece  of  hb  (plaintiff's)  own  land  on 
the  same  terms.  The  agreement  with  Grant  was  then  ex- 
hibited to  the  plaintiff,  and  bemg  desired  by  the  testator  to 
reduce  his  proposal  to  writing,  he  drew  up  the  following 
statement: — /'Memorandum,  that  1  George  Drant,  do 
hereby  offer  to  Mr.  J.  Leggott  the  clay  of  two  acres,  two 
roods,  and  twenty  perches  of  land,  for  the  purpose  of 
making  bricks,  upon  the  same  conditions  as  the  said  J. 
Leggott  hath  made  with  J.  Grants  the  conditions  being 
shewn  that  now  exist  between  J.  Leggott  and  J.  Grant, 
and  a  price  according  to  quantity  being  allowed.  This 
agreement  to  be  void  on  the  1st  of  April,  if  no  further  ar- 
rangements are  entered  into."  This  paper  was  signed  by 
the  plaintiff  but  not  by  the  testator.  The  agreement  be- 
tween the  testator  and  Grant  having  gone  off  before  the  Ist 
of  April,  the  plaintiff  and  the  testator  again  met,  when  the 
latter  entered  iato  a  verbal  agreement  with  the  former  to 
take  his  piece  of  land  on  the  terms  which  he  had  offered  in 
writing.  In  support  of  the  plaintiff's  case,  the  agreement 
between  the  testator  and  Grant  was  produced  as  evidence 
of  the  terms  on  which  the  land  had  been  taken.  This  in- 
strument was  stamped,  for  the  purpose  of  this  action,  with 
an  agreement  stamp.  Upon  this  evidence  the  plamtiff  pro- 
posed to  rest  his  proof  of  the  agreement,  when  it  was  con- 
tended, for  the  defendant,  that  the  written  offer  made  by  the 
plaintiff  should  also  be  given  in  evidence.  The  plaintiff's 
counsel  then  called  upon  the  defendant  to  produce  it  in  pur- 
suance of  a  notice  for  that  purpose,  and  it  was  accordingly 
produced ;  whereupon  it  was  objected  by  the  defendant's 
counsel  that  it  could  not  be  read  for  want  of  a  stamp,  and, 
as  it  was  essential  to  the  maintenance  of  the  action,  he  con- 
tended that  the  plaintiff  must  be  called.  The  learned  judge 
was,  however,  of  opinion  that  as  the  paper  was  only  a  pro- 
posed, and  was  silent  upon  the  subject  of  the  depth  to  which 
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the  clay  was  to  be  dug,  the  plaintiff  was  not  bound  to  give 
it  in  evidence  as  part  of  the  agreement,  but  that  if  he  was, 
it  was  admissible  as  a  proposal  only  without  a  stamp*  The 
paper  ^¥as  accordingly  received  and  read  in  evidence,  and  the 
breach  of  the  agreement,  assigned  in  the  declaration,  being 
proved,  the  plaintiff  had  a  verdict,  with  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  paper  in  question  was  improperly  admitted 
without  a  stamp. 

J.  Williams  havmg,  in  Michaelmas  term,  obtained  a  rule 
nisi  accordingly, 

Scarlett  (with  whom  was  F.  Pollock)  now  shewed  cause. 
The  plaintiff  having  proved  his  case  by  a  parol  i^eement 
entered  into  according  to  the  terms  of  a  written  agreement, 
which  had  theretofore  existed  between  the  testator  and 
Grat^f  it  was  wholly  unnecessary  that  he  should  give  in  evi- 
dence the  written  proposal  in  question*  But,  at  all  events, 
the  written  proposal  made  by  the  plaintiff,  and  the  agree- 
ment between  the  testator  and  Grants  formed  together  but 
one  agreement,  and  as  the  latter  was  stamped,  that  was  suf- 
ficient to  let  in  the  former  without  a  stamp.  If  an  agree- 
ment be  composed  of  several  parts,  and  written  on  different 
sheets  of  paper,  it  is  sufficient  that  one  only  be  stamped. 
Here,  however,  the  proposal  was  not  itself  the  agreement 
between  the  parties.  The  foundation  of  the  action  was  the 
parol  agreement  afterwards  entered  into  upon  the  basis  of 
Grant's  agreement  and  the  plaintiff's  proposal,  and  when 
once  it  was  proved  what  the  parol  agreement  was,  enough 
was  done  to  entitle  the  plaintiff  to  maintain  the  action.  At 
all  events  the  plaintiff  might  have  given  the  proposal  in 
evidence  as  parol  proof  of  the  terms  of  the  contract,  in  which 
point  of  view  a  stamp  was  unnecessary.  At  the  time  the 
parol  agreement  was  made,  all  the  terms  specified  in  both 
papers  were  repeated.     [Here  the  Court  stopped  him.] 
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Williams  and  Parke  contrsk.    The  proposal,  as  it  was 
called,  was  in  fact  the  contract  between  the  parties,  and  if 
so,  it  clearly  could  not  be  received  in  evidence  without  a 
stamp.     It  refers  in  terms  to  the  agreement  between  die 
•  testator  and  Grant,  and  but  for  that  circumstance  that  in- 
strument would  incontestably  have  been  inadmissible  as  evi- 
dence between  these  parties.     In  form,  the  second  paper 
might,  in  the  first  instance,  be  a  mere  proposal,  but  in  the 
result  it  became  the  contract  between  the  parties,  and  the 
moment  it  was  proved  to  be  in  existence  the  plaintiff  could 
not  stir  a  step  without  producing  it  in  evidence,  and  for  that 
.purpose  a  stamp  was  necessary.    If,  however,  it  was  not  the 
contract  between  the  parties,  still  it  was  evidence  of  the 
contract,  and  that  is  sufficient  to  bring  it  within  the  opera- 
tion of  the  stamp  act.    But  admitting  it  to  be  only  an  offer, 
yet  the  moment  it  was  accepted  it  became  the  contract,  and 
the  only  binding  evidence  of  liability.     For  this  AdavM  v. 
UttdselUa)  seems  an  authority.    In  that  case  the  defendant 
had  by  letter  offered  to  sell  to  the  plamtiff  certain  specified 
goods,  receiving  an  answer  hy  return  of  post.    The  letter 
being  misdirected,  the  answer  notifying  the  acceptance  of 
the' offer,  arrived  two  days  later  than  it  ought  to  have  done. 
On  the  day  following  that,  when  it  would  have  arrived  if  the 
original  letter  had  been  properly  directed,  the  defendant  sold 
.the  goods  to  a  third  person ;  and  it  was  held  that  there  was 
a  contract  binding  the  parties  from  the  moment  the  offer 
was  accepted,  and  that  the  plaintiff  was  entitled  to  recover 
•against  the  defendant  in  an  action  for  not  completing  his 
contract.     In  the  present  case  the  written  proposal  cannot 
be  considered  as  parcel  of  the  stamped  agreement  between 
the  testator  and  the  plaintiff,  so  as  to  take  it  out  of  the  ope- 
ratiou  of  the  stamp  acts.    The  exception  in  the  stamp  act 
is  only  where  a  bargain  is  contained  in  several  letters.    But 
this  is  not  a  letter.     It  is  in  express  terms  a  memorandum 
of  agreement.    The  plaintiff  says  at  the  close,  *'  this  agree- 
ment to  be  void,  &c."  and,  therefore,  it  has  all  the  requisites 
(a)  1  B.  &  A.  681. 
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18£6.       pf  a  contract  between  the  parties,  and  as  it  was  afterwards 

^^^"^""^      adopted  as  the  basis  of  the  contract,  it  could  not  have  been 

V.  received  without  a  stamp.    No  principle  of  law  is  so  clearly 

Browv.      established  as  that,  if  the  parties,  after  a  parol  offer,  reduce 

their  agre«nent  into  writing,  the  written  agreement  alone 

can  be  received.    Here  the  contract  being  in  writing,  it 

falls  within  that  general  rule,  and  as  it  was  not  stamped  the 

plaintiff  ought  to  have  been  nonsuited. 

Abbott,  C.  J. — ^I  yield  entirely  to  the  proposition  of 
law  laid  down  by  the  defendant's  counsel,  that  if  parties 
begin  to  treat  by  parol,  and  afterwards  reduce  their  contract 
into  writing,  that  writing  is  the  confirmation  and  perfection 
of  the  agreement,  and  that  alone  can  be  received  in  evidence. 
But  here  the  order  of  things  is  reversed.  At  the  first  meet^ 
ing  the  parties  talk  upon  the  subject,  and  then  the  plaintiff 
draws  his  proposal  m  writing,  which  is  signed  by  himself, 
but  not  by  Leggott.  Though  that  takes  phce  at  the  first 
meeting,  still  no  agreement  is  entered  into.  It  is  wholly 
uncertain  whether  there  will  be  one  or  not ;  for  it  depends 
upon  the  fi^t  whether  Leggott  should*  have  the  benefit  of  a 
contract  previously  made  with  a  person  named  Grant, 
That  fact  being  ascertained  in  the  n^^ve,  the  parties  meet 
agun,  and  then  it  is  agreed  verbally  that  LeggaU  shall  have 
the  land  on  certain  terms ;  but,  as  at  their  first  meeting, 
there  was  no  instrument  in  writing  signed  by  the  defendant. 
The  instrument  signed  by  the  plaintiff  at  the  first  meeting 
was  nothing  more  than  a  proposal.  What  took  place  be- 
tween the  parties  at  the  second  meeting  was  the  binding 
agreement,  and  that  was  wholly  in  parol.  The  plaintiff 
having  therefore  made  out  his  case  by  legitimate  evidence, 
before  the  paper  was  produced,  and  as  the  production  of  it 
did  not  operate  upon  the  case  so  previously  made  out,  by 
shewing  that  there  was  a  written  contract,  I  am  of  opinion 
that  there  was  no  foundation  for  the  objection  to  the  plain- 
tiff's right  of  action. 
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Batley,  J. — ^Tbe  stamp  act  only  attaches  upon  agree- 
mentSy  and  minutes  or  memorandums  of  agreements ;  and 
therefore^  unless  the  paper  in  question  came  within  the 
definitions  of  the  statute,  as  an  agreement  or  memorandum 
of  agreement,  it  would  not  require  a  stamp.  Now,  on  the 
15th  March,  the  parties  having  met  and  talked  over  the 
subject,  they  came  to  no  agreement;  but  Leggott  says  to 
the  plaintiff, ''  Put  down  your  proposal  in  writing,"  which 
he  did  accordingly,  but  nothing  further  was  done.  At  the 
subsequent  meeting  all  that  passed  was  in  parol,  and  then  it 
was  agreed  that  Leggott  should  take  the  land  according  to 
the  terms  of  an  abandoned  agreement  between  him  and 
Grant,  which  agreement  was  stamped.  The  paper  there- 
fore whidi  was  written  by  the  plaintiff  had  nothing  to  do 
with  the  subsequent  agreement.  At  the  utmost  it  was  a 
mere  proposal,  and  certainly  did  not  amount  to  an  agree- 
ment, or  a  memorandum  of  an  agreement.  In  that  point  of 
view  I  am  clearly  of  opinion  that  if  it  was  of  any  weight  in 
the  cause,  it  was  admissible  without  a  stamp. 

HoLRO  YD,  J. — I  am  also  of  opinion  that  this  paper  did 
not  require  a  stamp.  It  is  not  every  writing  given  in  evir 
dence  to  support  an  agreement  that  reqiuires  a  stamp.  The 
paper  itself  must  be  an  agreement,  or  minute  or  memoran- 
dum of  an  agreement.  This  paper  was  simply  a  proposal, 
which  was  afterwards  to  be  the  subject  of  further  considera- 
tion. If  indeed  it  had  been  accepted  in  writmg,  it  might 
have  required  a  stamp,  but  nakedly  it  could  only  be  treated 
as  parol  evidence  of  the  contract.  In  that  sense  it  was 
properly  admitted  vnthout  a  stamp  (a). 

Rule  discharged  (6). 

(a)  LUikdakf  J.  was  absent. 

(6)  Vide  Hawkins  v.  WarrCy  ante,  512;  DaUson  v.  Siark^  4  £sp.  163 ; 
and  Doe  v.  Cariwrighiy  3  B.  &  A.  926. 
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Wednesday^         The  KiNG  r.  The  Justices  of  Huntingdonshire. 

February  9. 

'^j^\^^^  T^''  ^  shewing  cause  against  a  rule  nisi  for  a  mandamus  to 
cious  trespass  the  justices  of  Httniingdomhire,  commanding  them  to  enter 
56*'  rives  an  continuances  and  hear  an  appeal  at  the  next  general  quarter- 
appeal  to  the  sessions  against  a  conviction  on  the  malicious  trespass  act, 
condition  that  ^  ^^^*  ^-  c.  56,  the  facts   disclosed  on  affidavits  were  to 

the  party  shall  the  following  effect:— On  the  llth  Septjsmher  the  appel- 

give  **  mtme~  ,  ,._-.. 

diate  notice  of  iantwas  convicted  by  one  justice,  of  a  malicious  trespass  to 

*  d  ftf^*^  land,  and  adjudged  to  pay  one  penny  for  the  damages  and 
ters  thereof,**  ten  shillings  costs.  On  the  14th  the  appellant  applied  ver- 
that  iTnotice  ^*"3^  ^^  '^'^  attorney  for  a  copy  of  the  conviction,  but  it  was 
of  appeal  refused  by  the  justice.     On  the  IBth  he  made  a  written  ap- 

after  a  couvic-  plication  to  the  same  effect,  but  it  was  not  granted,  and  on 

tion  on  this      t|,at  day  he  paid  the   money  under  the  assurance  of  the 

statute,  was  .      "^  '^ ,  ... 

insufficient  to   magistrate  that  it  would  not  prejudice  the  merits  of  the  case 

Mons  iuriSio.  ^^  ^^  chose  to  appeal,  and  he  then  for  the  first  time  served 
tion.  the  justice  with  notice  of  appeal,  and  entered  into  the  recog- 

nizances required  by  the  statute  for  prosecuting  his  appeal 
at  the  sessions  with  effect.  The  sessions  dismissed  the 
appeal,  on  the  ground  that,  the  damages  and  costs  having 
been  paid,  the  appellant  was  concluded. 

Scarlett  and  Dover  now  shewed  cause,  and  in  answer  to 
the  application  relied  upon  the  fact  appearing  upon  the 
affidavits,  that  no  notice  of  appeal  had  been  given  until 
seven  days  after  the  conviction,  which  they  contended  was 
too  late,  the  5th  section  requiring  that  the  notice  should  be 
given  immediately:  upon  this  point  they  rested,  without 
referring  to  any  others. 

Patteson,  contrd,  insisted  that  this  being  a  penal  statute 
ought  to  be  construed  liberally  in  favour  of  the  subject. 
If  the  word  '' jmmediate"  were  to  be  construed  strictly,  it 
might  mean  the  very  moment  .the  justice  decided  the  case, 
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or  before  the  party  quitted  the  justice  room;  but  this  could        1825. 
not  be  the  intention  of  the  legislature.    An  ignorant  man, 
upon  being  convicted  on  this  statute,  might  not  be  aware,     *  "vT 
until  long  after  the  conviction  took  place,  that  he  had  a  right  '^^  Justices 
of  appeal;  but  M^as  he  to  be  concluded,  because  on  the     Hunting- 
iiistant  he  did  not  give  a  notice,  (which  must  be  in  writing,) 
stating  the  matters  of  the  appeal?    Although  the  justices 
could  not  assess  damages  beyond  £5,  yet  it  might  happen 
that  the  party  would  not  have  money  enough  about  him,  and 
was  he  to  forfeit  his  right  of  appeal  because  he  could  not 
raise  it  time  enough  to  enable  him  to  avoid  going  to  prison? 
The  statute  surely  ought  not  to  receive  so  narrow  a  con- 
struction. 

Abbott,  C.  J. — ^The  right  of  appeal  is  given  by  the  5th 
section  of  this  statute,  on  condition  of  the  party's  '^  giving 
immediate  notice  of  such  appeal  and  of  the  matters  thereof, 
and  finding  sufiicient  security,,  to  the  satisfaction  of  such 
justice,  for  prosecuting  the  said  appeal  with  effect,  and 
abiding  the  determination  of  the  Court  therein."  It  is  not 
necessary  in  this  case  to  decide  whether  the  words  ''  imme- 
diate notice"  are  to  be  construed  so  strictly  as  to  r^uire 
that  the  notice  should  be  given  before  the  party  quits  the 
justice's  room  upon  the  determination  of  the  complaint. 
But  they  must  mean  prompt  and  expeditious  notice, — and 
a  notice  with  reference  to  the  merits  of  the  case.  I  am  far 
from  thinking  that  that  which  took  place  in  the  seven  days 
interval  between  the  judgment  of  the  justice  and  the  giving 
notice  entitles  this  party  to  much  favour.  It  shews  the 
importance  of  requiring  that  the  notice  of  appeal  should  be 
given  early;  for  it  is  manifest  that  his  wanting  a  copy  of  the 
conviction  was  for  the  purpose  of  enabling  him,  with  the 
aid  of  his  attorney,  to  pick  holes  and  find  out  faults  in  mere 
matters  of  form.  Every  body  knows  that  convictions  are 
not  drawn  up  on  the  instant.  Drawing  up  the  conviction  is 
done  afterwards  and  cannot  be  expected  to  be  done  imme- 
distfely.     I  think  the  justices  at  sessions  ought  to  have  dis- 
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missed  this  appeal  tor  want  of  doe  notice.  They,  it 
seems,  have  dismissed  it  on  anodier  ground;  neverthelessi 
we  ought  not  to  send  it  down  to  be  reheard,  if  we  are  of 
The  Justices  opinion,  as  we  c^tainly  are,  diat  this  party  was  in  no  con- 
Hunting-  dition  to  appeal,  although  their  decision  was  not  on  that 
point.  I  am  clearly  of  opinion  that  this  rule  ought  to  be 
discharged.  It  is  much  to  be  lamented  that,  for  die  sake  of 
ten  shillings,  a  party  should  go  on  at  so  great  an  expense 
of  litigation ;  for  whatever  might  be  the  result,  it  must  be 
considerable  to  himsdf  even  if  he  succeeded. 

HoLBOTD,  J.  and  Littledalb,  J.  concurred  (a). 

Rule  discharged. 

(a)  Bmfkjf^  J.  was  absent. 


Wednetday  ^^^  KiNO  V.  The  Mayor,  8tc.  of  West  Lode. 

February  9.    — , 
An  iohabitaot    IHIS  was  a  rule  calling  on  the  mayor  and  steward  of 

of  a  borough  j|,g  borough  of  West  Looe  to  shew  cause  why  a  writ  of 
IS  not,  by  force  ,  ,       .,  .  ,.  ,  ,  .. 

of  hisinhabi-    mandamus  should  not  issue,  directed  to  them,  or  other 

t*"S'a*cor^*^  proper  officer  in  that  behalf,  commanding  them,  at  the  next 
rator;  there-  court-leet  to  be  holden  for  the  said  borough,  to  enrol  and 
ihe^inhabitont  •^^*''  Robert  Reoth  as  a  resimt  and  burgess  of  the  said 
of  a  borough  borough.  The  affidavits  upon  which  the  rule  was  obtained 
i^idamns  to   set  forth  the  foUowmg  facts :  Robert  Reath  is  an  inhabitant 

be  enrolled       householder  in  the  borough,  and  has  applied  at  the  court-leet 

and  sworn  a  ®  '  .  . 

corporator,      to  be  enrolled  and  sworn  as  a  resiant  and  burgess,  but  has 

s^wln  incho-  ^®"  refused.     In  Ae  reign  of  Edward  2.  a  charter  was 

aterifhtinthe  granted  to  die  borough,  which  recited  and  confirmed  a 

IwcorTOra-''^  former  charter,  by  which  Richard  Earl  of  Poictou  and 

<»r8,  the  Court  Cornwall  granted  to  Odo  de  Freverbyn  that  his  borough  of 

writ.  Portbyan,  otherwise  West  Looe,  should  be  a  free  borough, 

and  that  the  burgesses  of  die  same  borough  should  be  free 
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and  quit  of  all  Cttstoms.    Also,  if  any  one  should  reside  for        18^. 
a  year  and  a  day  in  the  same  borough  without  just  claim, 
he  should,  according  to  the  law  of  other  free  burgesses,  be 
quit  of  all  neifty  and  senritude.    In  the  l6th  year  of  the  reign    '^^  Mayor 
of  Elizabetk,  another  charter  was  granted  to  the  borough^    West  Looe 
which  recited  that  Portbyan,  otherwise  fVe$t  hooe^  was  an 
ancient  town,  and  that  the  bui^esses  and  inhabitants  had 
immemorially  enjoyed  several  franchises,  as  well  by  pre- 
scription as  by  charters  theretofore  granted  to  the  tenants 
and  inhabitants  of  the  town,  and  that  the  town  was  brought 
to  great  decay  by  reason  of  the  poverty  of  the  inhabitants, 
and  that  divers  of  the  inhabitants  had  petitioned  her  ma- 
jesty to  make  the  same  inhabitants  a  body  corporate ;  and 
granted,  that  the  said  borough  should  thenceforth  be  a  free 
borough  corporate  of  one  mayor  and  burgesses,  being  inha- 
bitants of  the  town  aforesaid.    It  then  provided  that  there 
should  be  twelve  capital  burgesses,  who  were  to  be  the 
common  council,  and  to  make  bye-laws,  &c. ;  and  that  in 
case  of  the  death  of  any  capital  burgess,  a  new  one  should 
be  dected  within  eight  days  by  the  mayor  and. capital 
burgesses :  and  it  theu  gave  them  a  court-leet  to  be  holden 
twice  in  every  year,  at  Easter  and  Miehaehnat.    There  are 
no  books  of  record  of  the  borough  extant  of  an  earlier  date 
than  1607,  but  there  are  books  in  regular  succession  from 
that  year  to  the  present,  excepting  one  interval  from  l623  to 
1641,  and  those  books  contain  entries  of  the  proceedings  of 
all  the  borough  and  leet  courts  held  from  time  to  time,  of 
the  elections  and  swearings  of  the  mayors,  and  of  the  elec- 
tioDs,  swearings,  and  removals  of  the  capital  burgesses,  8lc.: 
and  of  the  sweatings  of  the  freemen  upon  their  being  entered 
on  the  resiant  roll,  of  the  lists  of  the  jurors,  of  some  few 
bye-laws,  and  of  all  the  other  corporate  transactions.    In 
these  books  there  are  lists,  most  of  them  annual,  of  the 
persons  from  time  to  time  forming  the  corporation,  which 
lists  form  part  of  the  proceedings  of  the  leet  or  law  courts, 
and  are  thus  placed  in  the  books : 
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From  1607  to  16M.  Free  tenautSi  residents,  capital  bur- 
gesses. 
«.  1641.  Free  tenants,  capital  burgesses,  restants. 

The  Mayor        1545.  Free  tenants,  capital  burgesses,  sensores. 
West  Loob.        1649.  Capital  burgesses,  free  tenants,  resiants. 

1651  to  1660.  Capital  burgesses,  free  tenants,  freemen. 
1660  to  1672.  Capital  burgesses,  free  tenants,  resiants. 
1672.  Capital    burgesses,    free    tenants,    conventionary 

tenants.  / 

J  675  to  1678.  Capital  burgesses,  free  tenants,  conven- 
tionary tenants  or  resiants. 

1678.  Capital   burgesses,   freie  .  tenants,   conventionary 
tenants^  vel  Festaats  tenentes. 

The  line  drawn  through  the  word  resiants  and  the  word 
tenentes  are  in  a  paler  ink,  and  appear  to  have  been  wriUen 
subsequent  to  the  rest  of  the  entry. 

1679.  Capital  burgesses,  free  tenants,  free  burgessesr. 

From  that  period  the  lists  continue  in  this  latter  form. 
By  the  parish  registers  and  corporation  records  it  appears 
that  the  persons  whose  names  are  contained  in  these  lists, 
named  residents,  resiants,  sensores,  freemen  and  conven- 
tionary tenants,  vel  resiants,  were  all  inhabitants  of  the  bo- 
rough previous  to  I676.  At  the  court-leet  held  in  October, 
1676,  the  names  of  certain  persons,  not  habitants  of  the 
borough,  were  added  to  the  bottom  of  the  resiant  list,  with 
the  words  ''  adm^ted,  Jurat,  liber.*'  affixed ;  such  list  being 
there  styled  the  list  of  "  conven.  tenentes  vel  resiants."  No 
other  mention  whatever  was  made  in  the  records  of  those 
non-resident  persons  than  the  mere  entry  of  their  names  on 
the  resiant  roll,  although  they  thenceforth  exercised  the 
rights  and  privileges  of  freemen  or  burgesses,  together  with 
the  other  resiants,  by  signing  subsequent  returns  of  mem- 
bers of  parliament.  In  May,  1679,  all  the  persons  who 
were  named  in  the  last  list  of  resiants  are  found  in  the 
same  successive  order  in  a  list  then  styled  '^  free  burgesses,'* 
which  stands  in  the  said  book   in  the   place  where  the 
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resiant  list  always  previously  stood;  the  name  '^  free  bur- 

ge88es'M>eiDg  then  given  to  the  same  persons  instead  of 

*'  resiants."     Many  persons,  whose  names  appeared  on  the 

resiant  list,  joined  in  the  elections  of  mayors,  and  occa- 

skmally  in  those  of  members  of  parliament ;  no  person  ever    West  Lode. 

joined  in  any  such  election  till  after  his  name  had  appeared 

in  that  list :  and  there  does  not  appear  to  have  been  any 

other  method  of  making  free  burgesses,  except  entering 

their  names  on  the  resiant  list.    The  affidavits  produced 

upon  shewing  cause  against  the  rule,  stated,  that  so  far  back 

as  living  memory  extended,  the  usage  had  been  for  the 

mayor  and  capital  burgesses  to  meet  together  on  particular 

days  and  elect  free  burgesses ;  that  there  was  no  tradition 

in  the  borough  of  any  other  method  of  making  free  bur* 

gesses ;  that  the  ancient  books  of  the  corporation  did  not 

contain  any  entries,  except  those  above-mentioned,  of  any 

elections,  either  of  free  burgesses,  or  capital  burgesses; 

and  that  from  1714  to  the  present  time,  the  mayor  and 

capital  burgesses  only  had  invariably  elected  the  members 

of  parliament  for  the  borough. 

Adam  'and  Coleridge  shewed  cause.  Before  the  Court 
can  grant  this  application  they  must  be  satisfied  that  all  the 
inhabitants  of  the  borough  of  West  Looe,  upon  being  pre- 
sented and  sworn  at  the  court-leet  become  by  right,  and  are 
ipso  facto  members  of  the  corporation.  Now  there  are 
two  conclusive  answers  to  that  proposition ;  first,  that  the 
inhabitants  of  a  town  cannot  by  law  be  incorporated;  and 
second,  that  the  being  presented  and  sworn  at  a  court-leet 
cannot  Confer  any  right  of  admission  to  a  corporate  office. 
Without,  however,  relying  on  these,  the  affidavits  do  not 
support  the  rule,  for  they  do  not  shew  any  existing  usage  in 
the  borough  by  which  the  present  applicant  is  entitled  even 
to  be  presented  and  sworn  at  the  court-leet.  The  charter 
of  Elizabeth  grants  that  the  mayor  and  burgesses  shall  be  a 
body  corporate,  but  it  no  where  mcorporates  the  inhabitants  ^ 
and  even  if  it  did,  it  could  extend  to  those  only  who  were 

VOL.  v.  8  0 
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inhabitants  at  the  time  it  bore  date.     When  the  king  incor- 
porates  the  inhabitants  of  a  town,  he  does  not  thereby  confer 
V.  upon  every  man  who  may  thereafter  come  into  the  town  the 

^  of^^^*^  "gh^  of  being  a  corporator;  he  appoints  the  original  corpo- 
.WfST  LooE.  rators  by  name,  and  if  the  body  is  to  be  perpetual,  it  must 
be  perpetuated  by  some  mode  prescribed  either  in  the 
charter  or  in  a  bye-law,  which  every  corporation  has  a 
power  of  making,  incident  to  their  corporate  character; 
Bro.  Abr.  Corporation,  PI.  65.  If,  indeed,  this  applicant 
had  shewn  an  inchoate  right  to  become  a  member  of  the  cor- 
poration, the  Court  would  have  interfered  to  aid  him, 
because  wherever  a  party  has  an  inchoate  right,  as  by  birth, 
or  apprenticeship,  or  marriage,  this  Court  will  grant  their 
writ  of  mandamus  to  enforce  the  completion  of  that  right ; 
Rex  v.. the  College  of  Physicians  (a) ;  but  he  has  shewn  no 
such  right.  Neither  does  it  appear  upon  these  affidavits 
what  connection  there  is  between  the  court-leet  and  the 
corporation,  nor  how  the  admission  at  the  one  will  affect 
the  applicant's  rights  in  the  other.  It  will  be  contended  in 
support  of  the  rule  that  as  some  of  the  inhabitants  whose 
names  appeared  upon  the  resiant  lists  did  in  fact  vote  at 
elections,  therefore,  every  inhabitant  by  having  his  name 
entered  on  that  list  acquired  a  right  so  to  vote>  and  became 
to  all  intents  and  purposes  a  corporator.  But  the  premises 
do  not  justify  the  conclusion,  for  unless  it  is  satisfactorily 
shewn  that  all  the  inhabitants  are  corporators,  and  how  they 
became  so,  the  mere  allegation  that  some  of  them  did  cer- 
tain acts  in  the  character  of  corporators  carries  no  convic- 
tion with  it ;  for  though  inhabitancy  is  one  ingredient  in  the 
corporate  character,  there  are  others  without  which  it  is  not 
complete.  It  is  sworn,  moreover,  that  the  court-leet  and 
court-baron  are  constantly  held  together,  and  which  of  those 
courts  the  persons  named  in  the  resiant  lists  attended,  or 
for  what  purpose,  or  in  what  character  they  attended,  is  left 
wholly  unexplained.  It  is,  mdeed,  also  sworn,  and  the  point 
will  doubtless  be  niuch  relied  on  by  the  other  side,  that  the 
(a)  4  Burr.  2186. 
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corporatioa  books  contain  no  entries  of  any  elections  of  18123. 
free  burgesses ;  but  it  is  observable  that  they  also  contain  ^"^^^^^ 
no  entries  of  any  elections  of  capital  burgesses^  and  as  the  ^, 

latter  must  necessarily  have  taken  place,  the  fact,  taken  alto-    '^^^  Mayor 
gether,  becomes  unimportant     With  respect  to  usage,  the    West  Looe. 
virhole  argument  is  strongly  in  opposition  to  the  rule,  for 
the  only  usage  at  all  clearly  proved  is  that  with  respect  to 
the  elections  of  members  of  parliament^  which  it  is  distinctly 
sworn  have,  from  the  year  1714  down  to  the  present  time« 
.invariably  been  made  by  the  mayor  and  capital  burgesses 
only. 
it    t        . 

Copley,  A.G.  and  Merewelher,  contri.  The  real  question 
in  this  case  is,  who  were  the  bui^esses  by  prescription  in 
this  borough.  That  there  were  burgesses  by  prescription 
theise  i»  no  doubt,  because  they  are  mentioned  in  the  char- 
tar  of  Elizubethj  though  the  mode  of  their  creation  is  not 
there  pointed  out.  It  also  appears  by  that  charter,  that 
former  charters  had  incorporated  the  inhabitants,  therefore 
die  only  question  is  who  are,  in  the  legal  meaning  of  the 
word,  the  inhabitants  of  this  borough.  Now  no  man  is  an 
inhabitant,  in  the  legal  sense  of  the  word,  unless  he  is,  liber 
homo,  a  freeman,  that  is,  a  householder  who  has  taken  the 
oaths  of  allegiance  at  the  court-leet ;  for  until  he  has  been 
sworn  at  the  court-leet,  he  is  not  legalis  homo,  and  therefore 
not  entitled  to  the  name  or  privileges  of  an  inhabitant. 
Then,  vrhen  a  man  has  been  sworn  at  the  court-leet  and 
become  legalis  homo,  and  is  also  a  householder,  if  the  town 
in  which  he  lives  be  an  incorporation  of  the  inhabitants,  he 
bemg  thus  one  of  the  inhabitants,  becomes  ipso  facto  one 
of  the  corporators  also.  Now  it  is  quite  clear  that  this  bo- 
rough .  is  an  incorporation  of  the  inhabitants.  The  affidavits 
shew  by  very  ancient  usage,  that  the  inhabitants  were  the 
persons  from  time  to  time  incorporated,  for  they  set  out  the 
lists  .extracted  iroQi  the  corporation  books,  which  shew  that 
from  lOa?  to  1624  the  corporate  body  consisted  of  free 
tenants,  residents  and  capital  bui^esses;  and  that  from  162^ 
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V. 


to  167B  resiantSy  and  resianta  only^  though  under  various 
denominations,  constituted  one  list  of  corporators,  tiU|  in 
1679;  the  term  free  burgesses  was  substituted  for  resiants, 
The  Mayor   j^^ j  j„  ^^^^  gjj^p^  jj^g  y^^  jj^^^  continued  ever  smce.    They 
West  Lode,    shew  further,   that  immediately  upon  their  names   being 
entered  upon  these  lists,  and  their  being  thenceforth  sworn, 
these  persons  received  and  exercised  all  the  rights  and  privi- 
leges of  free  burgesses,  taking  part  in  elections  both  of 
mayors  and  members  of  parliament ;  that  such  entry  and 
swearing  was  their  only  qualification;  and  that  without  that 
they  were  nevef*  allowed  to  act  in  any  manner  as  free  bur- 
gesses.   Then  this  borough  being  an  incorporation  of  inha- 
bitants, and  this  applicant  being  an  inhabitant  householder, 
he  is  de  jure  a  corporator,  and  has  a  right  to  call  upon  this 
Court  to  compel  the  proper  officers  to  enrol  and  swear  him 
as  such,  without  which  his  title  cannot  de  facto  be  complete. 
This  is  a  question  of  immense  public  importance,  affectmg 
not  only  the  borough  oj^  West  Looe^  but  almost  every  cor- 
poration in  the  kingdom ;  for  the  right  claimed  in  this  par- 
ticular case  will  upon  proper  investigation  be  found  to  be- 
long to  the  inhabitants  of  every  corporate  toMnn.  Then  where 
the  question  before  the  Court  involves  matter  of  public 
right,  the  writ  of  mandamus  is  a  writ  of  right,  and  may  be 
so  demanded.    It  is  also  the  long  established  practice  of 
the  Court,  where  there  are  conflicting  affidavits  upon  mat- 
ters of  fact,  to  make  the  rule  absolute,  and  thus  submit  the 
evidence  to  the  consideration  of  the  only  proper  and  consti- 
tutional tribunal,  a  jury ;  and  where  the  law  resultmg  from 
the  facts,  or  from  the  documents,  is  attended  with  doubt  or 
difficulty,  they  always  adopt  the  same  course,  in  order  to 
give  the  applicant  the  opportunity  of  raising  the  question 
upon  the  record.     On  all  these  grounds  it  is  confidently 
submitted  that  this  applicant  is  entitled  to  have  this  rule 
made  absolute.     With  respect  to  the  usage  relied  upon  by 
the  other  side,  it  is  a  perfect  nullity,  for  part  of  that  usage 
was  for  non-residents  to  vote  at  the  election  for  members  of 
parliament ;  and  the  late  decision  of  the  committee  of  the 
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House  of  Commons  on  a  case  arising  out  of  this  very        1825. 
borough  has  declared  that  usage  to  be  illegal* 


The  Kino 


Abbott,  C.  J. — I  am  of  opmion  that  in  the  present  case  Mayob 

we  ought  not  to  grant  the  writ  prayed  for.  We  are  desired  West  Loob. 
to  grant  a  writ  of  mandamus  directed,  to  the  mayor  and 
steward  of  the  borough  of  West  Looe,  or  other  proper  officer 
ill  that  behalf,  commanding  them  at  the  next  court-leet  to 
be  holden  for  the  borough  to  enrol  and  swear  Hubert  Reath 
as  a  resiant  or  burgess  of  the  borough.  Now  if  it  had  ap- 
peared upon  the  affidavits  before  us,  that  a  resiant,  when 
enrolled  and  sworn  as  such,  without  reference  to  any  other 
character^  was  entitled  to  the  privilege  of  voting  at  the  elec-^ 
tion  of  members  of  parliament,  I  should  have  thought  that 
we  ought  to  grant  the  writ,  because  we  are  bound  to  give  to 
every  person  the  power  of  exercising  that  valuable  franchise, 
if  he  shews  us  that  he  fills  a  character  vi^hich  entitles  him 
to  it.  But  it  is  conceded  that  a  committee  of  the  House 
of  Commons,  which  is  competent  to  give  the  law  to  this 
Court  on  this  particular  subject,  has  decided  that  the  right 
of  voting  is  in  the  members  of  the  corporation,  being  also 
inhabitants  of  the  town,  and  in  such  only.  There  is  no 
reason  therefore  for  granting  a  writ  commanding  that  Robert 
Reath  shall  be  enrolled  resiaut,  and  that  brings  me  to  the 
second,  and  indeed  the  only  real  question  in  this  case, 
namely,  whether  upon  these  affidavits  he  has  shewn  any  right 
to  be  enrolled  a  burgess  of  this  borough.  Now  it  has 
been  contended,  partly  upon  the  language  of  the  charters 
and  partly  upon  the  usage  which  appears  to  have  prevailed 
in  this  borough,  that  every  householder  resiant  has  a  right 
to  have  his  name  enrolled  at  the  court-leet  as  a  resiant  and  a 
member  of  the  corporation.  It  is  said  that  inhabitancy 
confers  this  right,  though  it  is  at  the  same  time  contended 
that  the  right  is  confined  to  householders.  If  inhabitancy 
does  confer  the  right,  why  is  it  to  be  so  confined  ?  This 
charter  is  in  language  similar  to  many  others.  Whether  it 
was  wise  or  not  to  grant  such  charters,  it  is  equally  out  of 
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the  range  of  our  duty  and  our  authority  to  enquire ;  onr 

duty  is  to  interpret  them,  and  to  interpret  them  according 
The  Kino  i_      i     •  •  i-  i  «        ■  i_ 

V.  to  the  decisions  of  our  predecessors,  by  whom  we  are  to  be 

The  Mayor  guided*  No  instance  has  been  laid  before  us  of  a  corpora- 
WestLoos.  tion  in  which  the  mere  character  of  inhabitant,  or  even  of 
mhabitant  householder,  conferred  the  right  to  be  a  member 
of  the  corporation ;  nor  do  I  believe  that  any  such  instance 
exists.  An  inchoate  right  to  become  a  member  of  a  corpo- 
ration may  be  acquired  by  several  well  known  means,  as  by 
birth,  servitude,  or  marriage ;  and  when  such  a  right  has 
been  so  acquired,  this  Court  will  interfere  to  see  it  per- 
fected. But  an  inchoate  right  to  become  a  member  of  a 
corporation  resting  solely  on  thfe  character  of  inhabitant,  or 
inhabitant  householder,  is  something  perfectly  new.  This 
charter  certainly  confers  no  such  right,  and  if  we  were  to 
grant  this  writ,  we  should  be  establishing  a  precedent  that 
might  have  consequences  the  extent  of  which  it  is  impos- 
sible to  foresee,  and  should  be  usurping  an  authority  which 
the  law  has  not  vested  in  us,  an  authority  to  prescribe  for 
the  rule  and  government  of  a  great  portion  of  the  corpo- 
rations in  the  kingdom.  Then,  if  the  charter  does  not 
confer  the  right  contended  for,  it  remains  only  to  see  whe* 
ther  the  usage  does.  The  usage  is  certainly  very  obscure: — 
how  much  of  it  has  proceeded  from  usurpation,  how  much 
from  ignorance,  and  how  much  from  concession,  it  ts  impos- 
sible upon  these  affidavits  to  say;  but  certainly  the  affidavits 
do  not  disclose  any  thing  like  an  established  usage  for  every 
resident  householder  to  be  enrolled  and  sworn  a  corporator. 
V  There  appears  to  have  been  great  ignorance  and  great  ne^ 
lect  on  the  part  of  the  corporation,  both  in  keeping  their 
books  and  in  filling  up  their  body;  but  it  does  appear  that 
there  are  recorded  instances  of  the  election  of  members  of 
the  corporation ;  and  it  may  be  that  the  corporation,  when 
they  come  to  be  better  informed  of  their  situation,  may 
think  proper  to  exercise  the  power  of  election  more  regu- 
larly, which  is  incident  to  them  as  a  body  corporate,  and 
which  they  must  have,  in  order  to  keep  the  corporation  alive 
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and  to  give  it  perpetual  succession,  if  no  other  mode  is 
pointed  out  by  the  charter.  There  is,  however^  no  usage 
shewn  to  have  existed  either  before  or  after  the  charter  of 
Elizabeth,  nor  does  it  appear  that  this  was  a  corporation 
before  that  time,  although  it  was  a  borough.  The  usage.  West  Loos. 
such  as  it  is,  certainly  does  not  warrant  us  in  saying  that 
every  inhabitant  householder  has  a  right  to   be  sworn  a  ^ 

corporator;  and  we  ought  to  find  a  very  clear  and  cogent 
usage  to  that  extent,  before  we  interpose  our  authority  for 
the  purpose  of  giving  to  this  corporation  a  character  and 
constitution  equally  unknown  to  the  law  of  the  land  and  to 
our  own  practice  and  experience.  Much  of  the  argument 
that  has  been  addressed  to  us  might  with  more  propriety 
have  been  applied  to  the  question,  whether  or  no  resiancy 
confers  a  right  of  voting  at  the  election  of  members  of  par- 
liament, and  that  is  a  question  which  we  have  no  authority 
to  decide ;  upon  that  point  we  must  take  the  law  upon  the 
decision  of  the  House  of  Commons.  I  am,  therefore,  of 
opinion,  that  this  rule  ought  to  be  discharged. 

Bay  LEY,  J. — I  agree  tliat  wherever  there  is  fair  doubt 
upon  either  matter  of  fact  or  matter  of  law,  this  writ  ought 
to  be  granted ;  but  it  is  also  the  duty  of  the  Court  to  be 
satisfied  that  there  is  such  doubt  before  they  grant  an  appli- 
cation like  the  present,  the  effect  of  doing  which  would 
probably  be  to  disturb  almost  every  corporation  in  the 
kingdom.  The  form  of  this  rule  is  very  confused,  and  I  am 
inclined  to  think  that  it  is  intentionally  so.  It  is  for  a 
mandamus  addressed  to  persons  who  fill  different  charac- 
ters, and  it  leaves  it  in  doubt  in  which  of  those  characters 
it  calls  upon  them  to  act.  It  appears  from  the  charter  that 
the  mayor  and  steward  of  the  borough  are  also  officers  of 
thecourt-leet,  and  whether  this  mandamus  is  meant  to  apply 
to  them  as  officers  of  the  court,  or  as  officers  of  the  corpo- 
ration, the  rule  does  not  distinctly  express.  It  therefore 
becomes  necessary  to  consider  the  question  as  affecting 
them  in  each  capacity.    They  are  required  to  enrol  and 
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swear  a  person  a  resiant  or  burgess*     Now  will  such  a 

^.    V  mandamus  lie  to  them  as  officers  of  the  court-leet?    I  think 

The  Kjvo 

V,  clearly  not.     The  court-leet  does  not  appear  to  be  the 

^  of^^^'^  place  at  which  the  business  of  the  corporation  is,  or  of 
West  I/)oe.  necessity  ought  to  be,  transacted.  It  may,  occasionally,  for 
the  convenience  of  all  parties  and  by  common  arrangementi 
be  transacted  at  the  time  and  place  of  holding  the  court* 
leety  but  the  charter  does  not  direct  that  any  of  the  pro- 
ceedmgs  of  the  corporation  shall  be  carried  on  there,  nor 
does  there  seem  to  be  any  natural  or  necessary  connexion 
between  the  one  and  the  other.  There  are  some  of  the  cor- 
poration affairs  which  it  would  be  impossible  to  transact 
at  the  court-leet.  For  instance,  if  a  capital  bui^ess  dies, 
or  is  removed,  another  is  to  be  elected  within  eight  days 
whether  there  be  a  court-leet  holden  within  that  period  or 
not,  and  other  instances  might  be  mentioned.  If  the  present 
applicant  wishes  merely  to  be  sworn  at  the  court-leet,  for 
any  purposes  connected  with  that  court,  he  has  only  to 
attend  there  and  demand  the  oath  of  allegiance  to  be  admi- 
nistered to  him,  and  his  request  will  probably  be  at  once 
complied  with;  but  until  he  has  attended  and  made  that 
demand  and  been  refused,  we  certainly  cannot  grant  a  man- 
damus on  that  ground.  But  it  is  said  that  this  person  has 
rights  under  the  charter  granted  to  the  corporation,  and  that 
there  is  a  connexion  between  those  persons  who  are  enrolled 
at  the  court-leet  and  those  who  are  members  of  the  corpo- 
ration, and  that,  therefore,  because  he  has  a  right  to  be 
enrolled  at  the  court-leet,  he  has  also  a  right  to  be  sworn  a 
member  of  the  corporation.  Then,  if  this  mandamus  is  to 
be  considered  as  addressed  to  the  mayor  and  steward  in 
their  character  of  officers  of  the  corporation,  it  becomes 
necessary  to  enquire  whether  he  really  has  any  such  right, 
which  will  depend  upon  the  language  of  the  charter.  Now, 
the  charter  of  Elizabeth  recites  a  petition  from  divers  of 
the  queen's  subjects,  inhabitants  of  the  borough,  that  the 
inhabitants  may  be  created  a  body  politic  and  corporate. 
Whether  that  petition  came  from  the  whole  or  only  from  a 
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part  of  the  mhabitantB,  does  not  appear,  nor  is  it  material  to  J  825. 
enquire.  The  charter  then  proceeds  to  grant  that  the  town 
of  Portbyan,  otherwise  West  Looe,  shall  be  a  free  borough 
corporate,  to  consist  of  one  mayor  and  burgesses,  bebg  '^^  Mayor 
inhabitants  of  the  town.  It  does  not,  as  was  assumed  in  Wc9t  Loos. 
argument,  state  that  all  the  inhabitants  shall  be  burgesses; 
it  provides  for  the  election  of  the  mayor  and  of  twelve 
capital  burgesses :  but  it  says  nothing  as  to  common  bur- 
gesses. What  is  the  effect  of  that?  Suppose  the  legal 
effect  of  this  charter  to  have  been,  to  make  every  inhabitant 
of  the  place  in  the  first  instance  a  member  of  the  corpora- 
tion, (which,  however,  I  take  not  to  have  been  its  legal 
effect,)  still  that  would  not  make  all  persons  who  thereafter 
might  become  inhabitants  of  the  place,  members  of  the 
corporation  also.  I  take  the  law  in  that  respect  to  be  per- 
fectly clear,  that  a  man  does  not  become  a  member  of  a 
corporation  merely  by  residing  within  a  borough ;  but  that 
every  corporation  has  an  incidental  right  to  keep  itself  alive^ 
and  that  where  no  mode  is  pointed  out  by  the  charter  for 
that  purpose,  it  may  make  regulations  of  its  own,  and  may 
lawfully  fill  up  the  vacancies  in  its  own  body  by  th^  means 
of  election  of  new  members.  For  these  reasons  it  appears 
to  me  that  this  applicant  has  not  made  out  a  prim&  facie 
case,  and  has  foiled  to  shew  any  such  reasonable  doubt 
either  as  to  the  facts  or  the  law  of  the  case,  as  would  jus- 
tify us  in  granting  this  writ.  The  rolls  containing  the  lists 
of  persons  who  have  from  time  to  time  attended  the  court- 
leet,  have  been  relied  upon  in  support  of  this  rule,  but  1 
have  no  difficulty  in  saying  that  in  my  opinion  those  lists 
have  no  sort  of  connexion  with  corporation  purposes ;  and 
the  probability  is  that  they  existed  long  before  the  date  of 
the  charter,  and  that  they  were  made  exclusively  for  the  pur- 
poses of  the  court-leet.  Then  it  is  suggested,  that  in  this 
view  of  the  case,  the  corporation  vrill  be  at  liberty  to  elect 
residents  or  non-residents  at  their  own  pleasure,  which  will 
be  contrary  to  the  decision  of  the  House  of  Commons  upon 
that  subject;   but  I  apprehend  they  will  have  no  such 
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IS25,  power,  for  the  charter,  containing  the  words  **  bui^esses 

J*^!^^^  being  inhabitants^*  seems  clearlj  to  impose  the  qualification 

ty.  of  inhabitancy.    For  these  reasons  it  appears  to  me  that  it 

The  Mayor  j^  ^J^^  j^jy  ^^  discharge  this  rule. 


West  Looe. 


HoLROYDi  J. — I  was  not  present  during  the  whole  of  the 
discussion  of  this  case,  and  therefore  I  shall  not  go  into  ar- 
gument upon  it ;  but,  so  far  as  I  have  heard  the  case,  I  am 
of  the  same  opinion  with  the  rest  of  the  Court. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 


TJwrtdmf,  The  King  v.  Wilson,  and  others. 

February  10. 

Maudamus       ON  a  former  day  a  rule  was  obtained  caUing  on  tho 
churchwar-      churchwardens  of  the  parish  of in  the  county  of  Cant- 
dens  to  moAe     bridge f  to  shew  cause  why  a  mandamus  should  not  issue  to 
them  commanding  them  to  make  a  rate  for  the  repairs  of  a 
donative  church  in  that  parish. 

Scarlett  now  shewed  cause  and  objected,  preliminarily, 
that  a  mandamus  would  not  lie  to  the  churchwardens  to 
make  a  rate.  All  that  they  could  be  required  to  do  was,  to 
call  a  meeting  of  the  parishioners  for  the  purpose  of  consi- 
dering the  propriety  of  making  a  rate.  The  churchwardens 
had  not  power  to  make  a  rate  without  the  sanction  of  the 
vestry.  He  cited  Rex  v.  the  Bishop  of  Chester  (a)  and  Rei 
V.  St.  Margaret  (6). 

Denman,  C.  S.  contri,  admitted  the  force  of  the  objection. 

Per  Cubiam. — You  cannot  call  upon  the  churchwar- 
dens to  make  a  rate.  You  can  only  call  upon  them  to  hold 
a  vestry  meeting  for  that  purpose. 

Rule  discharged. 

"^  (a)lT.R.396.  (6)  4  M.  aad  S.  850.    SeeST.  R.S64. 
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Stonehousb,  Assignee  of  Harrison,  a  Bankrupt, 

r.  Read.  Thundt^^ 

February  10. 

LlECLARATION  in  assumpsit,  for  money  had  and  re-  ^.,  an  agent, 
ceived,  and  upon  an  account  stated.     Plea,  the  general  lona^to  B^ 

issue.    At  the  trial  before  Abbott,  C.  J.,  at  the  London  Ad-  his  principal, 

,.    .  but  had  ac- 

joumed  Sittings  after  Michaelmas  Term,  1B23,  the  plaintiff  oepted  bills 

had  a  verdict,  damages  4000/.,  subject  to  the  award  of  a  J^T"  ^^\^' 

gentleman  at  the  bar,  who  was  by  the  terms  of  the  reference  amoant  of 

empowered  to  take  all  accounts  between  the  parties,  and  to  awa?  the  ^Us 

state  upon  the  face  of  his  award  any  point  of  law  that  either  to  hb  credi- 

party  should  require.    The  award  found  that  upon  a  balance  relive  j!from 

of  all  accounts  between  the  parties,  the  defendant  was  in-  lability,  and 
,  .      1        ,       ,.-'«.  .  .      .  ^  ,  without  the 

debted  to  the  plamtin,  as  assignee,  m  the  sum  of  1,772/.  \Ss.  knowledge  of 

It  directed  that  the  defendant  should  pay  to  the  plaintiff  f^^^ 
that  sum,  and  should' also  forthwitii  deliver  up  to  the  plain-  composition 
tiff  a  bill  of  exchange,  drawn  by  the  defendant  upon  and  TOund/an<l 
accepted  by  the  bankrupt,  for  the  sum  of  1,384/.  ISs.     It  gave  him  up 
then  stated  the  following  facts : — It  was  proved  before  the  then  holding 
arbitrator,  that  previous  to  UarrisofCs  bankruptcy,  the  de-'^"°*'*^!^"^ 
fendant  had  accepted  bills  to  a  large  amount,  drawn  upon  full  amount  of 
him  by  Harmon,  which  bills  had  been  paid  away  to  Har--  Srerwards 
risofi's  creditors.     At  the  time  of  accepting  those  bills,  the  became  bank- 
defendant,  as  the  agent  of  HarrUon,  held  money  belonging  ^[|gnees 
to  Harrison  fully  equal  to  the  amount  of  the  bills,  which  brought  as- 
money  was  not  withdrawn  from  his   custody  before  the  money  had 
bankruptcy  of  Harrison.     After  the  bills  became  respec-  *°**-,[*fT^r 
tively  due,  but  before  the  act  of  bankruptcy  upon  which  the  difference 
Harrison  was  made  a  bankrupt,  the  holders  of  the  bills,  ybr  aiilriuu  oV  the 
the  purpose  of  relieving  the  defendant  from  his  liability  to  bills  and  the 
them,  accepted  from  him  a  composition  upon  the  bills,  and  ^Held,  that 
delivered  up  the  bills  to  him.     Harrison  was  no  party  to  {*  ^'J^  !**° 

this  arrangement.    The  award  then  concluded  by  statmg  to  the  full 

amount  of  the 
bills,  the  payment  of  tHe  composition  was,  as  between  him  and  A^  a  full  payment  of 
the  bills,  and,  therefore,  that  the  action  tvas  not  maintainable. 
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18^.       that  the  arbitrator,  upon  taking  the  accounts  between  the 
parties,  was  of  opinion  that  the  defendant  ought  not  to  be 
V.  allowed  to  set  off  the  full  amount  of  the  bills,  but  only  the 

^^^'  amount  of  the  composition,  and  that  he  had  in  his  award 
allowed  the  defendant  the  amount  of  the  composition  which 
it  appeared  he  had  paid ;  but  that  if  the  defendant  was  en- 
titled in  point  of  law  to  charge  the  fiiU  amount  of  the  bills,, 
either  against  his  principal,  the  bankrupt,  or  the  plaintiff  as 
assignee,  then  the  balance  would  be  in  his  fiivour.  A  rule 
nisi  having  been  granted,  to  enter  either  a  verdict  for  the 
defendant,  or  judgment  of  nonsuit, 

Marryat  and  Comyn  now  shewed  cause.  The  defendant 
stands  before  the  Court  either  as  acceptor  of  the  bills,  or  as 
agent  of  the  bankrupt.  If  he  be  considered  as  acceptor  of 
the  bills,  he  is  in  the  nature  of  a  surety,  and  in  that  capa- 
city  he  has  no  right  to  charge  his  principal  with  more  than 
he  has  actually  paid  ;  Touisaint  v.  Martinant  (a).  Again, 
if  he  be  considered  as  agent  of  the  bankrupt,  he  cannot  in 
that  character  charge  his  principal  with  more  than  he  has 
actually  paid;  for,  as  agent,  he  was  bound  to  do  the  best 
he  honestly  could  for  the  interests  of  his  principal,  and, 
having  paid  off  the  creditors  with  a  composition  when  he 
had  funds  to  the  full  limount  of  their  claims,  he  could  hold 
the  balance  only  for  the  account  of  his  principal,  whose 
representative  the  plaintiff  is.  [Bayley,  J.  The  probability 
is  that  the  bill  holders  consented  to  accept  the  composition 
under  the  belief  that  the  defendant  had  no  funds  of  the 
bankrupt  in  his  hands.  If  so,  when  it  turned  out  that  he 
had  funds,  and  to  the  full  amount  of  the  bills,  the  bill  holders 
were  entitled  to  treat  the  composition  as  a  nullity,  and  to 
call  upon  him  for  the  balance.  Then,  if  the  bill  holders 
are  the  persons  entitled  to  this  money,  it  follows  that  neither 
the  defendant  nor  the  bankrupt  have  any  title  to  it,  and  then 
thb  action  is  not  maintainable.]  The  defendant  claims  to 
retain,  as  against  the  bankrupt,  a  sum  of  money  beyond  that 
(a)  2  T.  R.  100. 
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ivhich  he  has  paid.  He  is  endeavouring,  thereforei  to  con- 
vert himself  into  a  purchaser  of  the  debt ;  and  that  he  has 
no  right  to  do,  because  all  that  he  has  paid,  he  has  paid  not 
out  of  his  own  funds,  but  out  of  those  belonging  to  the 
bankrupt.  The  benefit,  therefore,  arising  out  of  the  com- 
position, belongs,  both  in  law  and  equity,  to  the  bankrupt, 
and  not  to  the  defendant ;  and  the  plaintiff,  as  the  assignee 
of  the  bankrupt,  and  a  bon&  fide  creditor,  ought  to  recover 
the  balance  in  this  action.  {Bay ley,  J.  The  bankrupt  has 
had  all  the  benefit  that  he  could  have  had  from  an  actual 
payment  to  the  bill  holders  of  205.  in  the  pound.]  That 
does  not  distinctly  appear  upon  the  face  of  the  award,  and 
the  Court  will  not  presume  it,  to  defeat  the  claim  of  a  bonft 
fide  creditor.  ^ 

Scarlett,  (with  whom  were  Gumey  and  Brodrick,)  contrd. 
The  award  finds  that  if  the  bills  had  been  paid  in  full,  the 
balance  of  accounts  would  have  been  in  the  defendant's 
favour.  The  defendant,  therefore,  was  the  commercial 
agent  of  the  bankrupt,  having  funds  belonging  to  his  princi- 
pal in  his  hands,  but  having  accepted  bills  to  more  than  the 
amount  of  those  funds ;  so  that  he  had  a  legal  title  to  the 
amount  of  those  funds,  because  the  acceptance  of  a  bill, 
unless  it  is  afterwards  dishonoured  by  the  acceptor  and  taken 
up  by  the  drawer,  amounts  in  law  to  payment  of  the  debt. 
The  bankrupt,  on  the  other  hand,  had  no  longer  any  claim 
on  those  funds,  because  he  had  paid  his  creditors  with  the 
bills,  and  had  thus  received  full  value  for  them.  Then, 
what  was  the  object  of  the  composition  i  It  was  accepted, 
not  to  benefit  the  bankrupt,  but  to  benefit  the  defendant, 
and  if  the  bankrupt  can  call  upon  the  defendant  to  pay  over 
to  him  the  difference  between  the  composition  and  the  full 
amount  of  the  bills,  that  object  will  be  entirely  defeated. 
It  is  a  general  rule  of  law,  that  if  the  holder  of  a  bill  gives 
time  to  the  acceptor,  without  the  knowledge  and  consent  of 
the  drawer,  the  drawer  is  discharged.  Here,  the  holders 
of  the  bills  accepted  the  composition  from  the  defendant 


Stovbhousb 

9. 


CASES  IN  THE  KING  S  BENCH, 

without  the  knowledge  or  consent  of  the  bankrupty  the 
bankrupt  therefore  is  discharged ;  and  having  had  full  value 
once  for  the  bills,  and  being  released  from  all  liability  in 
Re4D.  respect  of  them,  neither  he  nor  his  assignee  can  have  any 
claim  upon  the  defendant.  Suppose  the  bankrupt  had  not 
been  discharged,  and  the  composition  had  been  made  with 
liis  knowledge  and  consent;  then  he  would  have  been  liable 
to  the  holders  for  the  difference  between  the  composition 
and  the  full  amount  of  the  bills,  and  if  he  had  paid  it,  he 
would  have  been  entitled  to  recover  it  back  from  the  de- 
fendant ;  but,  in  the  absence  of  those  facts,  he  is  not  so 
entitled,  and  yet  it  is  contended  that  he  has  the  same 
claim  now,  as  if  he  had  actually  paid  the  money.  The 
composition  was  acepted  for  the  relief  of  the  defendimt, 
and  the  legal  effect  of  it  is,  that  the  defendant  has  paid  to 
the  holders  the  full  amount  of  the  bills,  and  that  the  holders 
have  returned  to  the  defendant,  by  way  of  gift,  the  difference 
between  that  amount  and  the  amount  of  the  composition  ; 
and  with  that  arrangement  the  bankrupt  has  nothing  to  do, 
for  he  is  in  the  same  situation  as  if  the  bills  had  really  been 
paid  in  full.  [Holroyd^  J.  If  it  can  be  considered,  as  a 
legal  result,  that  there  has  been  an  actual  payment  by  the 
acceptor  of  the  full  amount  of  the  bills,  and  a  gift  of  a  part 
back  by  the  holder;  then,  undoubtedly,  the  defendant  is  en- 
titled to  charge  the  bankrupt's  estate  with  the  entire  sum  so 
paid.  But  if  not,  and  if  it  is  to  be  taken  that  the  acceptor 
has  never  paid  the  whole,  I  have  great  difficulty  in  saying, 
that  the  defendant  is  entitled  to  charge  any  more  than  he 
has  actually  paid.  The  award  finds  that  if  the  whole  had 
been  paid,  the  balance  of  accounts  would  have  been  in  the 
defendant's  favour;  now,  if  Harrison  had  not  become  a 
bankrupt,  could  the  defendant,  having  paid  only  the  com- 
position, have  maintained  an  action  against  him  for  that 
balance?  There  is  no  doubt,  that  if  he  had  paid  the  whole, 
and  there  had  been  a  balance  due  to  him,  he  might  have 
maintained  such  an  action,  but  in  the  present  state  of  fiacts, 
would  not  proof  of  the  payment  of  the  composition  have 
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been  an  answer?]  He  might  well  maintain  such  an  actioi) 
in  the  present  state  of  foots,  because,  quoad  the  bankrupt 
at  least,  there  was  a  payment  of  the  full  amount.  [Here 
the  Court  stopped  him.]  B*^»* 

Abbott,  C.  J. — I  am  by  no  means  surprised  that  the 
learned  arbitrator  shpuld  have  arrived  at  the  conclusioti  of 
law  from  the  facts  proved  before  him,  which  it  appears  by 
his  award  he  has  done;  for  I  was  of  opinion  for  some  time 
after  I  had  perused  the  award,  that  he  had  arrived  at  the 
right  conclusion  in  point  of  law.  Upon  consideration,  how- 
ever, I  have  been  induced  to  change  my  opinion,  and  it  now 
appears  to  me,  that  that  conclusion  is  erroneous,  and  that 
thb  award  must  be  set  aside.  The  short  and  simple  ground 
upon  which  I  found  my  judgment  is,  that  the  bankrupt  and 
his  assignee  have  already  had  the  full  and  complete  benefit 
of  the  bills  accepted  by  the  defendant;  and  having  had  that,  t 
it  seems  to  me,  that  they  are  entitled  to  no  more.  I  am, 
therefore,  of  opinion,  that  this  action  is  not  maintainable, 
and  that  judgment  of  nonsuit  must  be  entered. 

Bayley^  J. — In  the  early  part  of  this  discussion,  I  was 
impressed  with  the  same  view  of  the  case  as  my  Lord  Chief 
Justice;  but,  in  the  progress  of  the  argument,  I  have  been 
led  entirely  to  change  my  opinion.  I  certainly  thought  for 
some  time,  that,  as  against  the  principal,  the  defendant,  as 
an  agent,  could  not  be  entitled  to  set  off  any  more  than  he 
had  actually  paid;  and  if  the  composition  had  been  entered 
into  for  the  benefit  of  the  bankrupt,  and  not,  as  it  clearly 
was,  for  the  benefit  of  the  defendant,  I  should  have  con- 
tinued of  the  same  opinion  still.  Now,  the  composition  may 
have  been  entered  into  fairly,  or  unfairly,  and  I  shall  shortly 
consider  it  in  both  points  of  view.  If  it  was  entered  into 
fairly,  and  after  a  full  communication  by  the  defendant  to 
all  the  bill  holders  of  his  precise  /and  real  situation,  then  it 
is  quite  clear  that  their  object  mufst  have  been  to  relieve 
him,  and  him  only.    The  effect  would  be,  that  they  would 
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accept  105.  in  the  pound  from  him^  upon  a  private  under- 
standing,  that  the  bankrupt  was  to  be  discharged  altogedier, 
ST0NBHOU8E  ^y^j^  ^^^,j  |^^  ^  bctwecn  the  bill  holders  and  the  bank- 
Read.  rupt,  a  payment  of  ^209.  in  the  pound.  But  it  must  also 
have  been  intended,  that  the  payment  of  10s.  in  the  pound 
should  be  a  complete  dischai|[e  to  the  defendant,  because 
if  the  defendant  was  to  remain  liable  to  the  bankrupt  for 
the  other  lOs,  in  the  pound,  the  benefit  arising  out  of  the 
arrangement  would  attach,  not  to  the  defendant,  but  to  the 
bankrupt.  The  only  losers  in  that  case  would  be  the  biH 
holders,  for  they  would  get  only  10s.  in  the  pound,  while 
the  defendant  would  pay  only  lOs.  in  the  pound,  and  the 
bankrupt  would  be  relieved  from  paying  20s.  in  the  pound, 
to  which  he  was  liable  as  drawer,  and  would,  besides,  be 
entitled  to  claim  lOs.  m  the  pound  from  the  defendant. 
But,  supposing  the  composition  was  entered  Into  unfoirly, 
and  without  any  communication  to  the  bill  holders  of  the 
defendant's  real  situation,  still  it  cannot  alter  the  case  as 
between  htm  and  the  bankrupt.  The .  composition  may 
have  been  a  fraud  upon  the  bill  holders.  If  so,'  they  are  re- 
invested with  their  original  rights;  they  are  no  longer  bound 
by  their  acceptance  of  the  composition;  they  are  entided 
to  call  upon  the  defendant  for  the  remaining  moie^  of  their 
debts;  and  if  they  are  entitled  so  to  call  upon  the  defend- 
ant, he  is  entitled  to  retain  the  money  in  his  hands  to  an- 
swer that  call. 

HoLROYD,  J. — ^The  award  states,  that  the  composition 
was  accepted  by  the  bill  holders  for  the  purpose  of  reliev- 
ing the  defendant  from  his  liability  as  acceptor  of  the  bills, 
and  there  can  be  no  dqubt  that  he  paid  the  composition 
with  the  same  view.  The  arrangement  was  evidently  made 
for  the  benefit,  not  of  the  bankrupt,  but  the  defendant;  but/ 
though  the  bankrupt  has  been  benefited  to  the  full  amount 
of  the  bills,  still,  as  the  defendant  has  not  actually  paid  to 
the  full  amount  of  the  fiinds  he  held,  unless  the  transaction 
can  be  considered  as  if  he  had  paid  the  whole,  and  the  bill 
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holders  had  returned  him  a  moiety  as  a  gift,  I  still  feel  great 

difficulty  ia  saying,  that  the  defendant  is  entitled  to  set  off  ^.^^^^^^^ 

the  full  amount  of  the  bills.     Upon  the  whole,  however,  t. 

I  think  it  may  be  so  considered.     1  think  the  creditors  by 

agreeing  to  take  lOs.  in  the  pound  in  lieu  of  their  entire 

debt,  and  giving  up  Ae  bills-to  the  acceptor,  did  make  the 

transaction  in  its  legal  effect  the  same  as  if  they  had  actu-« 

ally  received  the  whole,  and  returned  a  half.     I  think  it 

was,  in  point  of  law,  a  payment  in  full,  and  that  it  would  have 

given  the  defendant  a  right  of  action  against  the  bankrupt, 

if  the  amount  of  the  bills  had  exceeded  the  amount  of  the 

funds  which  he  held  as  his  agent.     Generally  speaking,  the 

acceptor  of  a  bill,  which  he  has  paid,  can  recover  from  the 

drawer  only  the  exact  sum  which  he  has  paid  on  his  account; 

but,  still,  if  this  was  in  law  a  payment  of  the  whole  amount 

of  the  bills,  and  a  return  by  way  of  gift  of  the  moiety,  it  is 

the  case  of  an  acceptor  who  has  paid  a  bill  in  full,  and  is 

therefore  entitled   to  charge  the  full  amount  against  the 

drawer.     Upon  the  whole,  therefore,  I  agree,  that  this  action 

is  not  maintainable. 

Rule  absolute  to  enter  a  nonsuit  (a), 
(a)  UitUdaUy  J.  was  absent. 


Martin  t?.  Mahony.  Frftr^Iyib. 

On  shewing  cause  against  a  rule  nisi  for  setting  aside  the  haWng  ^ht° 

judgment  which  had  been  signed  in  this  case  as  for  want  of  days  to  appear 
,         ,      -  1  rm       1  <•     1       f  1  to  non-bailable 

a  plea,  the  facts  were  these :   I  he  defendant  s  attorney  nav-  process,  his 

ing  been  served  with  non-bailable  process,  returnable  in  eight  5^^^'^%"*'  • 

days,  indorsed  on  the  writ  an  undertaking  to  appear  for  the  with  an  under- 

defendant.    The  time  for  appearance  would  not  expire  until  !^r"\u*[  b^ 

the  50th  Novefnbery  but  before  that  time  the  plaintiff's  fore  the  time 

attorney  demanded  a  plea,  without  ascertaining  whether,  in  ^^^  expired, 

fact,  an  appearance  had  been  entered.     Upon  afterwards  plaintiff's  at- 

'^■^  torney  de- 

manded a  plea,  and  no  appearance  being  afterwards  entered,  he  signed  judgment,  which 
was  held  irregular,  and  set  aside,  but  without  costs. 

VOL.  V.  R   R 
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discovering  that  an  appearance  had  not  been  entered,  witb^ 
in  the  eight  days,  he  signed  judgment,  and  the  question 
was,  whether  the  judgment  was  regular. 

Abbott,  C.  J. — We  think  the  judgment  was  irregular. 
The  defendant  had  eight  days  to  appear  in.  They  did  not 
expire  until  the  30th  November,  and  regularly  the  plaintiff's 
attorney  could  not  demand  a  plea  until  there  was  an  appear* 
ance  in  fact  entered,  whereas,  the  plea  is  demanded  before 
appearance,  and  before  the  time  for  appearing  has  expired. 
No  doubt  the  plea  was  demanded  upon  the  faith  that  that 
which  the  defendant's  attorney  had  undertaken  to  do,  would 
have  been  done ;  but  still  we  think  the  demand  of  plea  was 
premature,  and  therefore  the  plaintiff  had  no  right  to  sign 
judgment.  The  judgment  must  be  set  aside,  but  without 
costs. 


Rule  absolute  without  costs. 


Scarkttj  Gurttey  and  Corny n  for  the  plaintiff;  J.  Evam 
for  the  defendant. 


February  10. 
Habeas  corpus 
refused,  to  dis- 
charge an  ap« 
prentice  from 
a  king's  ship, 
where  the  ap- 
prentice did 
uot  allege  that 
he  was  de- 
tained against 
his  own  con- 
sent.   The 
master,  how- 
ever, may  have 
a  warrant  to 
the  comman- 
der of  the  ves- 
sel to  have  the 
apprentice 
discharged. 


Exparte  Grocot. 

rV  IGHTMAN  moved  for  a  writ  of  habeas  corpus  to  the 
commander  of  His  Majesty's  ship  Britannia  to  bring  up 
the  body  of  John  Grocot ,  an  apprentice,  detained  on  board 
the  said  ship  for  the  purpose  of  serving  in  the  navy.  The 
application  was  made  at  the  instance  of  the  master.  [Ab^ 
boit,  C.  J.  Does  the  apprentice  say  that  he  is  detained 
against  his  consent  ?]     There  is  no  aflSdavit  to  that  effect. 

Abbott,  C.J. — ^Then  non  liquet  the  apprentice  may  not 
have  voluntarily  entered  himself  as  a  seaman,  and  may  not 
wish  to  come  back  again.  We  never  grant  a  habeas  corpus 
where  the  party  does  not  say  that  he  is  detained  against  his 
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own  conaent.    You  must  apply  to  a  judge  at  chambers  for 

a  warrant  at  the  instance  of  the  master,  and  have  th**  lad  dis-      ^"^^ 

'  Exparte 

charged  in  that  way.  Grooot. 

Per  Curiam. 

•»  Writ  refused. 


The  King  v.  Saondbrs  and  others.  J^unday, 

February  10, 

Indictment  at  common  law  against  the  defendant  The  stat.  SO 
for  a  conspiracy  to  obtain  goods  by  means  of  false  pre-  20  takes  away 

teoces,  with  counts  on  the  statute  of  30  Geo.  2.  c.24.  for  the  writ  of 

...  ,  1       /.  1  rwii       •    !•  certiorari;  but 

obtauung  goods   under  mlse  pretences.    The   mdictment  where  counts 

having  been  found  by  the  grand  juiy  for  the  county  of  onthatstauite 
Middlesex,  a  rule  nisi  was  obtained  on  a  former  day  for  with  counts 
removing  the  indictment  by  certiorari  into  this  Court.  racy^atcoro^ 

mon  law  to 
Andrews  now  shewed  cause  against  the  rule,  and  con-  ^y  false^pre-^ 

tended,  that  as  the  indictment  contained  counts  on  the  SO  tences:— 

.    •  Held,  that  the 

6. 2.  c.  24.  It  could  not  be  removed  into  this  Court,  for  by  certiorari  was 

sect.  20  of  that  statute  it  is  declared,  that  no  certiorari  shall  °®'  ^^^ 

.    .  away. 

be  granted  to  remove  any  indictment,  conviction  or  other 

proceeding  had  thereon  in  pursuance  of  this  act  (a). 

dditjff  contrd.  The  20th  section  of  the  statute  in  ques- 
tion does  not  come  into  operation  where  there  are  counts 
at  conunon  law  jomed  with  counts  on  the  statute.  If  it 
did,  it  would  always  be  in  the  power  of  prosecutors  to 
deprive  a  defendant  of  the  benefit  of  a  certiorari  in  the 
most  important  cases,  by  introducing  a  count  on  the  sta- 
tute, upon  which  they  might  not  intend  to  offer  any  evi- 
dence. In  the  crown  office  there  is  a  memorandum  of  a 
case  decidedly  in  p<mit  on  this  question;  Ret  v.  Faux  and 
od^rs.  On  the  hearing  of  a  summons  before  Lord  Mans^ 
fields  C*3.  in  17d2«  for  a  procedendo  to  remit  an  indictment 

(a)  See  iler  T.  Smithy  Cowp.  24.  and  Rue  v.  Ymmg,  ^  T.  R.  472. 

RR2 


The  King 
Saunders. 
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to  the  sessionH,  which  had  been  removed  by  the  defendants 
into  this  Court,  that  learned  judge  held,  that  where  part  of 
the  indictment  was  laid  on  the  statute  30  Geo.  2.  c.  24.  and 
the  rest  at  common  law,  the  certiorari  was  not  taken  laway, 
and  therefore  he  refused  the  procedendo. 

Abbott,  C.J. — I  am  also  of  opinion  that  where  there 
are  counts  at  common  law  mixed  up  with  counts  on  the 
statute,  the  certiorari  is  not  taken  away;  and  it  is  very 
reasonable  that  this  should  be  so.  Here  is  an  indictment 
containing  a  great  many  counts  for  a  conspiracy  at  common 
law,  and  there  are  one  or  two  perhaps  introduced  on  the  sta- 
tute for  obtaining  goods  under  false  pretences.  In  all  cases 
of  this,  kind,  it  might  be  very  easy  to  introduce  counts  on 
the  statute  for  the  very  purpose  of  depriving  a  defendant  of 
the  benefit  of  the  certiorari,  if  this  construction  were  put 
upon  the  statute ;  which  I  think  ought  not  to  receive  the 
sanction  of  the  Court. 

Rule  absolute  for  a  certiorari. 


Thursday^ 
February  10. 

Where  lands 
had  been 
taken  posses^ 
sion  ot  under 
an  elegit,  the 
Court  ordered 
it  to  be  re- 
ferred to  the 
master  to  lake 
an  account  of 
the  rents  and 
profits  re- 
ceivedy  and  if, 
upon  inquiry, 
it  appeared 
that  the  debt 
bad  been  sa- 
tisfied, posses- 
sion to  be  re- 
stored to  the 
defendant. 


Price  v.  Varney. 

L/AMPBELL  on  a  former  day  obtained  a  rule  to  shew 
cause  why  it  should  not  be  referred  to  the  master  to  take 
an  account  of  the  rents  and  profits  received  by  the  plaintiff 
out  of  an  estate  of  the  defendant  taken  possession  of  under 
a  writ  of  elegit,  and  why  he  should  not  restore  possession 
of  the  estate  to  the  defendant^  if,  upon  such  reference,  it 
should  be  found  that  his  judgment  had  been  satisfied.  The 
affidavit  in  support  of  the  motion  stated,  that  the  plaintiff's 
original  judgment  amounted  only  to  43/.;  that  he  had  issued 
an  elegit,  and  had  brought  ejectments  to  take  possession  of 
the  lands  in  question ;  and  that,  in  point  of  fact,  he  had  re- 
ceived out  of  the  rents  and  profits  more  than  was  sufficient 
to  satisfy  his  judgment. 
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Brodrick  now  shewed  cause  on  an  affidavit,  in  which  the 
plaintiff  denied  that  the  receipts  were  sufficient  to  satisfy 
the  original  judgment,  and  the  costs  of  the  elegit  and  eject^ 
ments;  and  added,  that  the  defendant  had  only  a  life  in- 
terest in  the  estate.  This  certainly  seems  a  reasonable 
application,  though  it  is  one  of  some  novelty.  The  ques- 
tion is,  whether  the  Court  can  relieve  the  defendant  in  this 
mode,  even  assuming  that,  upon  the  merits  of  his  case,  he 
is  entitled  to  such  relief.  Now  here  the  motion  seeks  too 
much,  for  it  requires  not  merely  that  an  account  shall  be 
taken,  but  that  possession  of  the  land  shall  be  restored. 
The  only  known  mode  of  getting  back  possession  of  lands 
taken  under  an  elegit,  is  by  ejectment,  by  scire  facias  ad 
computandum,  or  by  an  application  to  a  court  of  equity.  In 
a  court  of  law,  all  that  can  be  done  is,  to  see  into  the  value 
of  the  property  extended  under  the  elegit;  whereas,  in  a 
court  of  equity,  an  account  may  be  taken  of  the  actual  value 
of  the  proceeds,  and  there  interest  is  allowed  upon  the  debt. 
Godfrey  v.  Watson  (a),  Earl  Ruth  v.  Earl  Bradford  (b). 
Here  the  defendant  is  endeavouring,  by  this  summary  mode, 
to  obtain  that  relief  which  can  only  be  obtained  by  one  or 
other  of  the  modes  pointed  out.  There  is  this  further  diffi- 
culty, that  as  the  defendant  has  only  a  life  estate  in  the  lands, 
the  plaintiff  may  be  called  upon  hereafter  to  account  to  the 
person  legally  entitled  to  the  reversion,  for  rents  and  profits 
supposed  to  have  been  received  by  him  when  he  was  not  in 
possession. 

Campbell,  cfontrd,  was  stopped  by  the  Court. 

Bay  LEY,  J. — If  the  master,  upon  the  investigation  of  the 
case,  finds  any  difficulties  in  complying  with  the  terms  of 
the  rule  to  their  full  extent,  he  wilt  present  them  to  the  Court. 
I  certainly  see,  at  present,  no  difficulty  in  ordering  that  pos- 
session of  the  lands  be  restored  to  the  defendant  if  it  shall 
be  found  that  the  whole  of  the  plaintiff's  demand  has  been 
satisfied  out  of  the  rents  and  profits.  That  I  take  to  be  a 
(a)  3  Atk.  517.  (6)  3  Ves.  sen.  589. 
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1825.        natural  consequence  resulting  from  the  writ  of  el^t.    The 

^"^^^      elegit  onlj  requires  the  sheriff  to  satisfy  the  debt;  and  this 

V,  rule  only  requires  that  the  master  shall  see  whether  the 

VARNtfr.     j^{,^  |j^  Qj.  Y^^  QQ^  (^^^Q  satisfied.    If  it  has,  I  see  no  reason 

why  possession  of  the  lands  should  not  be  restored  to  the 

defendant.    The  master  will  take  an  account  of  the  rents 

and  profits,  and  if  he  finds  that  the  debt  is  satisfied,  he  will 

direct  possession  to  be  restored;  and,  if  no  difficulQr  arises, 

this  mode  of  proceeding  will  certainly  be  a  great  saving  of 

expense  to  both  parties.    If  the  master  finds  any  difficulty, 

it  will  be  matter  for  further  consideration. 

The  other  judges  concurred. 

Rule  absolute. 


The  King  v.  The  Mayor  and  Corporation  of  Fowby. 

FebrumW.  ^^ItTER  moved  for  an  attachment  against  the  defendants 
Attachment  for  not  making  a  return  to  a  peremptory  mandamus.  By 
ordered  ^^  exigency  of  the  writ  they  were  required  to  make  a  retoro 

mayor  of  a  within  six  days,  which  they  had  not  done.  The  mandamus 
fDrnoun^ine  ^^  ^^^  served  on  the  town  clerk,  but  not  personally  on 
a  retaro  to  a  the  defendants,  and  there  was  a  doubt  in  the  crown  office 
mandtmiu/      whether  an  attachment  would  lie  without  personal  service  of 

within  the       the  mandamus.    Now  in  the  case  of  a  sheriff  there  is  no 

time  pr^ 

scribed  by  the  personal  service  of  the  body  rule  to  found  a  proceeding  by 

writ,  though     attachment.    The  sheriff  is  a  public  officer,  and  the  defend- 
there  was  no  \  '  ^ 
personal  ser-    ants  Stand  in  the  same  situation.     In  principle,  therefore, 

ereo  .     th^j-g  jg  ^^  reason  why  the  attachment  should  not  lie  in  this 
case  without  personal  service. 

LiTTLEDALE,  J.  (a) — It  seems  reasonable  that  an  attach- 
ment should  go.  If  the  defendants  wanted  Airther  time  to 
make  their  return,  they  ought  to  have  applied  to  the  Court 
for  that  purpose.     Let  the  attachment  go. 

Rule  granted. 
(a)  The  only  Judge  in  Court. 
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Philpot  v.  Manuel.  fWdoy, 

February  11. 
-tfOLLAND  on  a  former  day  obtained  a  rule  nisi  to  set  The  want  of  a 
aside  two  writs  of  scire  facias  against  the  bail  in  this  case  ^e  principaf 

for  irregularity,  the  irregularity  suggested  being,  that  no  cannot  be 

•  .        .  .  taken  advan- 

capias  ad  satisfaciendum  had  been  filed  against  the  pnncipal.  tage  of  by  the 

There  was  another  objection  as  to  the  service  of  the  writs  **''  f ®  ?"  "f" 

•*  regularity,  but 

of  scire  facias  upon  the  bail.  muft  be 

pleaded  to  the 

Chiity  now  shewed  cause.     If  there  be  any  foundation  ^*  ^°' 
for  the  objection  that  there  is  no  ca.  sa.  filed  against  the 
principal,  the  bail  must  take  advantage  of  it  by  plea,  and 
not  by  motion.     The  want  of  a  ca.  sa.  is  not  an  irregularity, 
but  is  matter  of  substance,  and  can  only  be  pleaded. 

Bolland,  contr^.  This  is  matter  of  practice,  and  it  has 
been  held,  that  mere  matter  of  practice  is  not  pleadable. 
Elliot  V.  Lane  (a).  Cherry  v.  Powell  (6).  But  at  all  events, 
the  service  of  the  writs  of  scire  facias  is  irregular,  and  it  is 
sworn  that  the  principal  was  rendered,  before  the  bail  were 
bound  to  plead. 

AbbotI*,  C.  J. — We  are  of  opinion,  that  the  proceed- 
ings upon  the  writs  of  sci.  fa.  must  be  set  aside,  but  not 
cm  the  ground  that  no  ca.  sa.  was  filed  against  the  principal. 
The  want  of  a  ca.  sa.  is  uot  properly  an  irregularis,  but  is 
matter  of  substance,  of  which  the  bail  can  only  take  advan- 
tage by  plea.  This  case  is  distinguishable  from  Elliot  v. 
Lane^  and  Cherry  v.  Powell,  for  in  both,  mere  matter  of 
practice  was  pleaded.  Here  the  objection  goes  to  the 
merits  of  the  case.  Under  the  peculiar  circumstances  how- 
ever, disclosed  in  the  affidavits  respecting  the  service  of  the 
writs  of  sci.  fa.,  we  think  the  proceedings  thereon  should 
be  set  aside,  but  without  costs. 
Peb.  Cub. 

Rule  absolute  without  costs  (c). 

(a)  1  WiU.  334.  (6)  Ante,  vol.  i.  50.  (c)  Vide  Dudlow  v.  Watchom, 
16  East,  39.  Tkackray  v.  Harris,  1  B.  &  A.212.  Tidd,r44.  1182,  3. 
8th  ed.    1  Arch.  Pr.  S90.  1st  ed. 
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Saturday  PbaESON  V.  M'GoWBAN. 

February  12,    T^^-.rn  m 

The  o&Qce  of  ^^^^  ^^  penalties  under  the  statute  of  usury.    The  venue 

usury  is  com-   was  laid  in  MiddfeseXj  and  the  declaration  alleged,  that  usu- 
20  the  place      rious  interest  was  secured  to  the  defendant  by  a  bill  of  ex- 

where  the        change  accepted  and  afterwards  paid  by  a  person  named 

money  is  re-  ^  '^  .  r  j       r 

ceived.  So  the  BottrilL     At  the  trial  before  Abbott^  C.  J.,  at  the  adjourned 

ti^n?^  mon^y  ^^^^^^^^^  sittings  after  last  Triniiy  term,  the  contract  was 
under  false       proved  to  have  been  made,  and  the  acceptance  to  have  been 
cnLted^by  30    P^^^f  ^^  alleged,  in  Middlesex ,  but  the  bill  appeared  to 
Geo.  2.  c.  24.,  have  been  paid  in  London,  to  Messrs.  Currie  and  Co.,  the 
only  where  the  holders,  to  whom  the  defendant  had  indorsed  it.     It  was 
™?"7  **  ®^    thereupon  objected  on  the  part  of  the  defendant,  that  the 
offence  of  usury  could  not  be  complete  until  the  illegal  in- 
terest was  actually  received,  that  was,  until  the  bill  was  paid, 
and  consequently,  the  bill  having  been  paid  in  London,  the 
venue  ought  to  have  been  in  London  also,  instead  of  Middle^ 
sex.    The   Lord   Chief  Justice  declined  to  nonsuit,  but 
reserved  the  point,  and  the  plaintiff*  had  a  verdict,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Denman,  C.  S.,  in  Michaelmas  term  last,  obtained  a  rule 
nisi  accordingly;  he  cited  31  Eliz.  c.  5.  s.  2.,  21  J.  1.  c.  4.. 
Dt/er,  346.  b.  pi.  9.  Fisher  v.  Beashy  (a),  and  Scott  v. 
Brest  (Jb). 

Scarlett,  on  a  former  day  in  this  term,  shewed  cause. 
The  venue  is  rightly  laid.  The  contract  was  made,  and  the 
acceptance  given,  in  Middlesex,  and  the  bill  being  paid  in 
London  makes  no  difference.  The  venue  might  have  been 
laid  in  either  county,  because  where  there  are  two  facts 
which  are  necessary  to  constitute  one  offence,  and  they  are 
done  in  different  counties,  the  plaintiff  may  ex  necessitate  lay 
the  venue  in  either.  That  rule  is  laid  down  in  Scott  v.  Brest  (6) 
by  Ashurst,  J.  who  cites  1   Lord  Raymond* s  Rep.  172. 

(a)  1  Doug.  231.        (6)  2  T.  R.  23a 


HILARY  TERM,  FIFTH  AKD  SIXTH  GEO.  IV. 

as  an  authority,  and  has  since  been  recognized  in  Scurry  v. 
Freeman  (a),  and  Rex  v.  Burdeit  (6).  Here,  it  must  be 
admitted  that,  until  the  bill  was  paid,  the  usury,  as  an  offence, 
was  not  complete ;  but  as  the  corrupt  contract  and  the  con- 
sequent acceptance  of  the  bill  were  essential  constituent 
parts  of  the  offence,  and  they  took  place  in  Middlesex,  the 
venue  might  be  well  laid  there,  though  it  might  also  have 
been  laid  in  London. 
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Denman,  C.  S.  and  Comyn,  contri.  The  acceptance  of  the 
usurious  interest  is  the  offence ;  therefore,  where  the  money 
is  paid  the  venue  must  be  laid,  and  there  only.  The  stat. 
]£  jinn.  Stat.  2.  c.  l6.  s.  1.  pointedly  distinguishes  between 
the  act  of  making  the  corrupt  contract,  and  that  of  receiv- 
ing the  illegal  interest.  It  enacts,  first,  that  no  person  shall 
take,  directly  or  indirectly,  for  the  loan  of  any  monies,  above 
the  value  of  5L  for  the  forbearance  of  100/.  for  a  year,  and 
declares  that  all  contracts  made  for  the  taking  of  higher  in- 
terest shall  be  void;  and  second,  that  all  persons  who  shall, 
upon  any  contract,  take,  accept  and  receive,  by  way  of  any 
corrupt  bargain,  &c.,  for  the  forbearance  for  a  year  of 
money,  above  the  rate  of  51,  per  cent,  shall  forfeit  treble 
the  value.  So  that  the  making  a  corrupt  contract  is  no 
offence,  and  incurs  no  penalty;  the  only  consequence  is, 
that  the  contract  is  void  and  connot  be  enforced;  the  offence 
is  the  receiving  the  illegal  interest,  and  till  that  is  received^ 
no  offence  is  committed  and  no  penalty  attaches.  For  this 
construction  of  the  statute,  Fisher  v.  Beasley  (c),  and  Madox 
V.  Hammett  (d)  are  authorities.  Scurry  v.  Freeman  (e) 
.does  not  govern  the  present  case,  for  there  it  was  only  held, 
that  where  a  draft  was  given  for  usurious  interest,  and  a  re- 
ceipt for  it  taken  in  one  county,  and  the  draft  subsequently 
cashed  in  another,  the  usury  was  complete,  and  the  venue 
must  be  laid  b  the  latter  county.     Rex  v.  Burdett  (f)  is 


(a)  See  Ld.  Rayui.  and  3  Bos.  &  Pul.  381. 

(b)  4  B.  &  A.  95.  (c)  1  Doug.  931. 
(e)  9  B99.  &  Pull  381.  (/)  4  R  &  A.  130. 


Hd)  7  T.  R.  184. 


Pearson 

V. 
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equally  inapplicable  to  this  case,  though  a  rctference  td  it  U 
important,  as  shewing  the  true  rule  upon  this  subject,  as  it 
.was  there  kid  down  by  Holroydj  J.,  namely,  that  where  a 
M^GowRAs.  migdemeanour  is  charged  which  consists  of  several  parts, 
the  venue  must  be  laid  in  that  county  in  which  so  much  of 
the  charge  as  amounts  in  law  to  a  misdemeanour  can  be 
proved  to  have  been  committed.  According  to  that  rule, 
the  venue  here  was  clearly  wrong,  for  there  was  no  offence 
at  all  committed  in  Middlesex.  The  case  of  Scott  v.  Brest  (a) 
is  an  authoiity  for  the  defendant  here,  for  it  was  there  held, 
that  the  venue  must  be  laid  where  the  offence  was  complete, 
though  it  wajsi  also  held,  that  the  offence  was  complete  where 
the  accounts  w^re  finally  settled,  and  the  last  balance  paid 
over.  In  Bird^s  case,  which  is  cited  in  Dixies  case  (6),  die 
plaintiff  only  proved  the  place  where  the  money  was  received, 
and  gave  no  evidence  of  the  place,  where  the  contract  was 
made,  and  yet  he  recovered,  for  it  was  held,  that  the  con- 
tract was  only  inducement  to  the  receipt  of  the  money,  and 
that  the  venue  must  be  laid  where  the  receipt  took  place: 
therefore  it  was  unnecessary  to  shew  where  the  contract  was 
made.  In  the  &ce  of  all  these  authorities  it  is  impossible 
to  doubt,  that  the  venue  in  this  case  ought  to  have  been 
laid  in  London,  and  consequently  this  rule,  to  enter  a  non- 
suit, must  be  made  absolute. 

The  Court  took  time  to  consider  of  their  judgment,  which 
was  now  delivered  by 

Abbott,  C.  J. — This  was  an  action  of  debt  for  penalties 
under  the  statute  against  usury.  It  was  proved  at  the  trial, 
that  the  corrupt  contract  was  made  in  Middlesex,  but  that 
the  money  paid  in  pursuance  of  it  was  received  in  London. 
The  venue  was  laid  in  Middlesex,  and  the  question  reserved 
was,  whether  it  was  properly  laid  there,  or  ought  to  have  been 
laid  in  London.  Two  very  able  judges,  Mr.  Justice  AshwU 
and  Mr.  Justice  BuUer,  did  certainly  throw  out  an  opinion 
(a)8T.R.a38.  (A)lLeoD.9r. 
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in  the  case  of  ScoU  ▼•  Brest  (a),  that  under  such  circuin- 
stances  the  venue  might  be  laid  in  either  counQr ;  but,  upon 
a  carefiil  perusal  and  consideration  of  the  statute  1^  Aim*        ^^^^^ 
Stat.  2.  c.  16.  we  are  of  opinion,  that  in  an  action  for  penalties  M*Gowrav. 
under  that  statute,  the  venue  can  be  laid  only  in  that  comity 
where  the  offence  is  complete;  that  is,  where  the  usurious 
money  is  paid.    The  statute  first  enacts,  *^  that  every  person 
who  shall  upon  any  contract,  to  be  made  after  a  time  there- 
in  specified,  take,  accept  and  receive,  by  way  or  means  of 
any  corrupt  bargain,  &c.  above  the  sum  of  5/.  for  the  for- 
bearing of  100/.  for  a  year,  shall  forfeit  the  treble  value  of 
the  monies  lent ;"  and  it  then  provides, ''  that  the  forfeiture 
shall  be,  one  half  to  the  Queen,  her  heirs  and  successors, 
and  the  other  half  to  him  that  will  sue  for  the  same  in  the 
safne  county  where  the  offence  is  committed,  and  not  eke^ 
where"    Then  the  only  question  is,  what  is  the  offence? 
We  think  it  consists  in  the  taking,  accepting^  and  receiving 
usurious  interest.    The  corrupt  contract  precedes,  and  forms 
no  part  of  the  takmg,  therefoj^  the  offence,  here,  was  not 
committed  partly  in  Middlesex,  and  partly  in  London;  and 
the  only  materiality  of  the  contract  is  to  shew  the  real  nature 
i|nd  consequent  illegality  of  the  taking.    The  present  case 
resembles  that  of  Rex  v.  Buttery  (6).    That  was  an  indict- 
ment for  obtaining  money  under  false  pretences,  founded  on 
the  statute  30  Geo.  2.  c.  24.     That  statute  enacts,  "  that  all 
persons  who  knowingly  and  designedly,  by  felse  pretences, 
shall  obtain  firom  any  person  money,  goods,  &c.  with  intent 
to  cheat  or  defraud  any  person  of  the  same,  shall  be  deemed 
offenders,"  &e.    The  offence,  therefore,  is  in  that  statute 
evidently  made  to  consist,  not  in  the  using  a  false  pretence 
in  order  to  obtain  money,  but  in  actually  obtaining  money 
by  using  a  false  pretence.    In  the  case  cited,  the  indictment 
was  presented  in  Herefordshire,  and  the  false  pretence  was 
proved  to  be  used  in  Herefordshire,  but  the  money  was 
obtained  in  MoHmouihshire ;  and  the  judges  were  of  opmion 

(o)  S  T.  R.  238. 

(6)  Res  V  Burdett,  4  B.  &  A.  179.  cited  by  Alfboit,  C.  J. 
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that  the  indictment  was  brought  in  the  wrong  county.    That 
case  certainly  comes  nearer  to  the  present  than  any  of  those 

Pfi  A  &SON 

9,  '  which  were  either  cited  in  argument,  or  referred  to  by  our- 
M'GowAAN.  selves ;  and  upon  that  authority,  as  well  as  upon  what  we 
consider  the  true  construction  of  the  statute,  we  are  of  opi- 
nion that  the  venue  in  this  case  ought  to  have  been  laid  in 
Loiidoti,  and  not  in  Middlesex,  and  therefore  that  the  rule 
ibr  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


Saturday^  SawteLL  V.  GlLLARD. 

Febmafy  12. 

A  defendant     JLdANGSLOfV  had  on  a  former  day  obtained  a  rule  nisi 
of  pleading       ^^^  setting  aside  the  interlocutory  judgment  signed  in  this 

usuabfy  can-     case,  with  cost9  for  irregularity,  and  staying  the  proceedings 

not  denmr  jpe-  .  •  r*^ 

dally;  if  be     lA  the  mean  time.    The  defendant  had  been  under  terms  of 

pl^^'tlff  pleading  issuably,  but  instead  thereof  demurred  specially  to 

sign  judgment  the  pkuntifiTs  replication,  for  duplicity.  The  plamtiff  treated 

apl^.^^  ^   the  demurrer  as  a  nullity  and  signed  interlocutory  judg* 

ment,  and  the  question  now  was  whether  the  judgment  was 

regular. 

Mereweiher^  in  shewing  cause,  was  stopped  by  the  Court. 

LangsloWf  in  support  of  the  rule,  submitted  that,  though 
a  special  demurrer  might,  on'  general  principles,  be  treated 
as  a  violation  of  the  rule  by  which  the  defendant  was  under 
terms  to  plead  issuably,  yet  this  was  a  peculiar  case  in  which 
the  Court,  in  the  exercise  of  its  equitable  jurisdiction,  would 
relax  the  rule.  Here  the  plaintiff's  replication  was  clearly 
bad  for  duplicity,  and  the  only  mode  in  which  the  defendant 
could  take  advantage  of  the  objection  was  by  special  de- 
murrer. There  was  no  suggestion  on  the  other  side  that  it 
was  a  sham  demurrer.     Great  inconvenience  would  arise  if 
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the  rule  was  held  strictly,  that  in  every  case  in  which  a  de- 
fendant is  under  terms  to  plead  issuably,  he  must  do  so  at 
all  hazards.  He  was  proceeding  to  cite  cases  in  illustration 
of  the  hardship  which  might  arise  from  the  rule  in  particular 
instances,  when 


Abbott,  C.J.  said — We  cannot  act  upon  the  sugges- 
tion of  inconvenience  or  hardship  arising  in  particular  cases. 
Admitting  that  this  special  demurrer  is  bon&  fide,  and  that 
the  defendant  may  sustain  prejudice  by  its  disallowance,  still 
we  must  act  upon  general  rules.  The  only  general  rule 
which  the  Court  can  lay  down  is^  that  where  a  party  has 
obtained  time  on  the  terms  of  pleading  issuably,  and  by  his 
pleading  fails  to  bring  the  merits  of  the  case  or  some  ques- 
tion of  fact,  or  some  question  of  law  arising  upon  the  facts, 
in  issue,  he  does  not  comply  with  the  conditions  of  the 
order.  Here  the  defendant  was  bound  to  plead  issuably, 
instead  of  which  he  demurs  to  the  replication  specially  upon 
a  collateral  circumstance.  I  am  not  prepared  to  say  that 
the  objection  to  the  plaintiff's  replication  would  not  be 
good  upon  general  demurrer ;  but  if  we  were  to  allow  the 
defendant  to  strike  out  his  special  demurrer,  and  demur 
generally,  and  point  out  his  objections  to  the  replication, 
still  that  could  only  be  upon  the  terms  of  paying  the  costs 
of  setting  aside  the  judgment  and  producing  an  a£Bdavit  of 
merits.  But  by  doing  so  the  defendant  would  thereby  gain 
that  which  was  probably  the  object  of  this  special  demurrer, 
namely,  time.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. 

Per  Cub. 

Rule  discharged  (a). 

(a)  Vide  3  Burr.  1788.  2  Bos.  &  Pul.  446.  7  T.  R.  586.  1  East, 
110.  2  Sir  W.  Bl.  223.  Sayer,  88.  5  Taunt.  344.  1  Marsh.  80.  S.  C. 
9  M.  &  S.  150.     1  Chit.  Rep.  711.     Ante,  vol.  iv.  779. 
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Saturday,  WiLBON  V.  EdwABDS. 

FebmarylQ. 

Two  defen-      XHIS  was  an  action  of  trespass,  assault,  and  false  impri- 

h^'Vo  fa^l      sonmentt    The  plaintiff  had  sued  out  his  writ  against  the 

for  an  aaiaalc  defendant,  and  another  person  named  Thompson,  and  by  a 

and  the  plun-  j^^'*  order  both  were  held  to  special  bail  in  the  sum  of 

tiff  declared      30/.  each,  the  plabtiff  swearing  that  the  defendants  were 

only :— Held,    about  to  leave  the  kingdom.    Having  given  bail,  the  plaintiff 

that  he  might   declared  against  Edwards  only.     On  a  former  day  a  rule 

was  obtained  calling  on  the  plaintiff  to  shew  cause  why  the 

declaration  against  this  defendant  should  not  be  set  aside  for 

irregulariQr,  with  costs,  on  the  ground  that,  as  the  plaintiff 

had  sued  out  bailable  process  jointly  against  two  defendants, 

he  could  npt  declare  against  one  alone. 

Cwnyn  now  shewed  cause.  In  actions  of  tort  each  de- 
fendant is  severally  liable,  and  therefore  they  may  be  declared 
against  separately.  The  rule  as  to  declaring  jointly  against 
all  the  defendants  in  bailable  process,  applies  to  contracts 
and  not  to  torts,  and  therefore  the  plaintiff  was  not  bound  to 
declare  against  both  defendants. 

jD.  F.  Jones,  contrjl.  Whether  in  cases  ex  contractu  or 
ex  delicto,  the  same  rule  as  to  declaring  applies,  if  the  de- 
fendants are  joindy  held  to  bail.  It  is  an  invariable  rule  that 
the  declaration  must  conform  with  the  affidavit  to  hold  to 
bail  and  the  process.  Here  both  defendants  are  held  to 
bail,  as  for  a  joint  tort,  and  they  ought  to  be  joined  in  the 
declaration,  otherwise  the  plaintiff  is  irregular.  He  cited 
Lewin  v.  Smith  {a). 

(o)  4  East,  589.  See  Holland  v.  Johnson,  4  T.  R.  695.  StabUs  v. 
AtkUy,  1  Boft.  &  Pal.  49.  Spencer  ▼.  Scott,  id.  19.  Chapman  ▼.  ^laniy 
2  N.  R.  82.  Most  V.  Birch,  5  T.  R.  722.  Jonge  v.  Murray,  1  Marih. 
874.     Thompson  ▼.  Cotter,  1  M.  &  S.  55. 
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Bayley,  J. — The  principle  which  is  applicable  to  con- 
tracts does  not  hold  in  torts.  In  the  latter  each  defendant 
is  liable,  but  in  the  former,  where  the  promises  are  joint,  the 
declaration  is  joint.  There  the  defendants  are  joined  in  one 
ac  etiam,  and  cannot  be  severed.  Here,  though  the  onginal 
process  be  joint,  yet  the  defendants  are  severally  liable  and 
may  be  declared  ag^nst  accordii^ly.  I  know  of  no  case  in 
which  the  rule  contended  for  has  been  held  applicable  to 
actions  in  tort ;  and  on  principle  I  think  it  does  not  apply 
to  such  cases, 

Abbott,  C.  J.  and  Holroyd,  J.  concurred. 

LiTTLEDALE,  J.  was  absent. 

Rule  discharged. 


Palmer  v.  Dixon.  Saturday, 

February  1«. 

XHIS  was  an  action  against  the  defendant  as  acceptor  of  a  Defendant 

bill  of  exchange,  to  which  he  pleaded,  first,  a  plea  in  abate-  in^ Vbat^  ' 

ment,  and  then  finding  that  this  plea  was  a  nullity,  he  n]ent,and 

pleaded,  secondly,  a  sh^m  plea  of  judgment  recovered,  with-  ing  to  the 

out  applying  to  the  Court  for  leave  to  withdraw  his  first  P^"'^'/°'*tk. 

plea.    On  a  former  day  a  rule  nisi  was  obtained  for  leave  for  draw  that 

the  plaintiff  to  sign  judgment  as  for  want  of  a  plea,  on  an  L^^eadra  " 

affidavit  of  these  fiicts,  and  that  the  defendant  had  repeat-  judgment 

edly  promis^  to  pay  the  bill  before  action  broti^t.  Held,  that 

■  plain  tiff  was  at 

Abbott,  C.J. — ^We  think  this  rule  must  be  made  abso-  judgment  af" 
lute.    Here  the  defendant  files  two  pleas,  in  succession,  a  ^or  w^"'  o^  ^ 
plea  in  abatement,  and  a  plea  of  judgment  recovered. 
How  was  the  officer  to  know  in  what  form  to  make  up  the 
record  i    He  could  not  determine  by  which  plea  the  defend- 
ant  meant  to  abide.     If  the  defendant,  upon  discovering 
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that  his  plea  in  abatement  would  not  avail  him;  had  applied 
to  the  Court  to  be  at  liberty  to  withdraw  that  plea,  the 
Court  would  probably  have  allowed  him  so  to  do,  but  then 
it  would  only  have  been  on  the  terms  of  pleading  issuabiy. 
Should  we  then  permit  him  by  his  own  act  to  gain  an  advan- 
tage which,  at  all  events,  could  only  be  obtained  with  the  saoc- 
tion  of  the  Court  ?  We  think  not,  and  therefore  this  rule 
must  be  made  absolute  with  costs. 
• 
J.  Evans  for  the  plaintiff;  and  Campbell  for  the  defendant. 

Rule  absolute,  with  costs. 


Saturdi^,  CaVE  V.  M ASSET. 

F^fruaty  IS.  * 

If  defendant,  «/•  WILLIAMS  had  obtained  a  rule  calling  on  the  defend- 

"dT'***^  *"^  ^^  shew  cause  why  the  writ  of  error  brought  by  him 

obtains  time  should  not  be  quashed,  or  why  the  plaintiff  should  not  be 

the^oond'idon  ^^  liberty  to  take  out  execution  notwithstanding  its  allow- 

of  giving  ance.    The  affidavit  in  support  of  the  motion  stated,  that  in 

ment  as  of  the  Michaelmas  term  the  defendant  had  obtained  farther  time  to 

term  in  which  plead,  on  condition  that  the  plaintiff  should  have  judgment 

tained,  he  of  that  term,  and  that  the  deponent  believed  the  writ  of 

SJ^^Sfc^udg.  ®"^'"  ^^  ^^^^  ^^^  brought  for  delay, 
ment,  and  can- 
bring  a  writ  of      ^-  ^'  Jones  now  shewed  cause  against  the  rule,  and  con- 
error,  tended  that  the  Court  could  not,  under  the  circumstances  of 
this  case,  quash  the  writ  of  error.     In  order  to  justify  such 
a  proceeding  it  must  appear,  by  some  admission  or  declara- 
tion of  the  defendant  himself,  that  the  writ  was  brought  for 
delay.    The  mere  assertion  or  belief  of  the  deponent  that 
such  was  the  defendant's  object  is  not  sufficient.     It  is  true 
that  the  defendant  obtained  farther  time  to  plead  on  the 
stipulation  of  giving  judgment  of  Michaelmas  term,  bnt  still 
that  condition  would  not  deprive  the  defendant  of  his  right 
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to  bring  a  writ  of  error.  If  the  defendant  had  sought  an 
unreasonable  indulgence  in  requiring  farther  time  to  plead, 
it  was  competent  to  the  plaintiff  to  stipulate,  as  the  price  of 
such  indulgence,  that  no  writ  of  error  should  be  brought, 
but  having  neglected  to  require  the  imposition  of  that  term, 
he  cannot  now  gab  such  an  advantage  by  retrospection. 


Abbott,  C.  J. — I  think  this  is  a  case  in  which  we  ought 
to  quash  the  writ  of  error.  What  is  the  spirit  and  meaning 
of  the  undertaking  that  the  plaintiff  shall  have  judgment  of 
Michaelmas  term  ?  Clearly  that  he  was  to  have  an  available 
judgment.  By  allowing  the  defendant  to  bring  a  writ  of 
error  that  object  would  be  defeated ;  and,  in  fact,  the  defend- 
ant has  now  gained  a  term  by  the  violation  of  the  condition 
imposed  as  the  price  of  obtaming  farther  time  to  plead. 
The  rule  must  be  absolute. 

Bayley,  J.  and  Holroyd,  J.  concurred(a). 

Rule  absolute. 
{a)  LittledaUy  J.  was  absent. 


Plunket  v.  Buchanan. 

On  shewing  cause  against  a  rule  nisi  for  reversing  an  out- 
lawry on  payment  of  costs,  and  on  the  defendant's  putting  in 
and  perfecting  bail,  in  the  alternative  of  satisfying  the  judg- 
ment or  rendering  the  defendant, 

X>.  F.  Jones  and  Bompas  objected  in  limine,  that  the  at- 
torney who  made  the  affidavit  in  support  of  the  motion,  did 
not  describe  himself  as  the  defendant's  attorney  or  agent,  nor 
did  he  state  that  the  application  was  made  at  the  defendant's 
instance  and  request,  which  he  was  bound  to  do,  inasmuch 
as  the  defendant  did  not  appear  in  person.  Previously  to 
the  5  W.  ^  M.  c.  18.  s.  3.  the  outlaw  must  have  appeared 

VOL.  V.  s  s 


Saturday, 
Fehru&ry  18. 

An  attorney 
making  au 
affidavit  in 
support  of  an 
application  to 
reverse  an  out- 
lawry against 
a  defendant 
who  does  not 
appear  per- 
sonally, must 
shew  in  ex* 
press  terms, 
that  he  is  duly 
authorized  by 
the  outlaw  to 
make  the  ap- 
plication. 


Plunket 

V. 
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in  person,  and  though  by  that  statute  he  may  appear  by  at- 
tomet/f  yet  when  the  application  is  made  by  the  attorney, 
the  latter  must  shew  distinctly  that  he  is  properly  authorized 
Buchanan,  fo^  that  purpose.  They  cited  Volet  v.  Water${a\  where 
this  point  was  expressly  decided. 

JP.  Pollock  and  Tindal,  contri.  As  there  is  no  appearance 
to  the  proceedings,  the  deponent  could  not  with  propriety 
describe  himself  as  the  defendant's  attorney.  But  it  is  un* 
necessary  that  the  deponent's  authority  should  actually  ap- 
pear on  the  face  of  the  affidavit.  The  appearance  of  the 
attorney  is  itself  a  sufficient  voucher  to  the  Court  that  he 
has  been  duly  instructed  by  the  defendant  to  make  the  ap- 
plication. The  Court  cannot  presume  that  he  is  a  mere 
volunteer,  who  interferes  without  the  authority  of  the  party 
who  is  immediately  mterested  in  the  application. 

Abbott,  C.  J. — ^This  point  appears  to  have  been  ex- 
pressly decided  in  Folet  v.  Water$,  and  I  think  rightly.  The 
deponent  must  shew  that  he  has  some  authority  to  act  for 
the  defendant;  otherwise  a  mere  stranger  might  come  in, 
which  cannot  be  permitted.  If  the  outlaw  does  not  appear 
in  person,  it  should  be  ei^pressly  stated  in  the  affidavits  that 
the  attorney  was  authorized  by  him  to  make  the  application 
on  his  behalf.    I  think  this  rule  must  be  discharged. 

Batley,  J.  and  Holrotd,  J.  concurred  (6). 

Rule  discharged, 
(a)  Ante,  vol.  iii.  55.      (b)  LUtkdale^  J.  was  gone  to  chambers. 


Saturday^  Kemsett  i?.  West. 

February  12.      ^ 

A  coal-men-  ABRAHAM^  on  a  former  day,  obtained  a  rule  calling  on 
and'wnrinK*  ^^  plaintiflF  to  shew  cause  why  he  should  not  bring  the 
on  his  business  at  Lambeth^  in  Surrey^  but  keeping  a  counting-house  in  the  city  of  Xonim 
for  the  purpose  of  receiving  orders,  is  not  entitM  to  the  privilege  of  bein|  sued  ol'j  in 
the  London  Court  of  Requests,  as  a  person  seeking  his  livelihood  in  the  aty. 
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postea  into  Court  and  file  the  plea  roll,  so  that  the  defendant        1825. 
might  enter  a  suggestion  thereon  that  the  debt  recovered  in       '^'^v*^ 
this  action  did  not  amount  to  5/.  and.  that  at  the  time  of        *^**" 
commencing  the  action  the  plaintiff  and  defendant  were  both       West. 
resident  and  seeking  their  livelihood  within  the  city  of  Lon- 
don, and  the  defendant  liable  to  be  summoned  to  the  Court 
of  Requests  there,  pursuant  to  the  statute  39  &  40  Geo.  3. 
c.  104.  (public  local).     It  appeared  from  the  a£Bdavits  that 
the  defendant  carried  on  the  business  of  a  coal-merchant  at 
Lambeth,  in  the  county  of  Surrey,  where  he  resided,  but 
kept  a  counting-house  at  No.  14,  Pavement,  Moor  Fields, 
within  the  city  of  London,  for  the  purpose  of  receiving  orders 
for  coals,  but  did  not  reside  or  otherwise  carry  on  business 
there  or  seek  his  livelihood.    The  goods  in  question  were 
ordered  in  London,  where  the  plaintiff  resided,  but  were, 
in  fact,  delivered  to  the  defendant  at  Lambeth.    The  ques- 
tion, under  these  circumstances,  was,  whether  the  defendant 
was  privileged  to  be  sued  only  in  London  as  a  person  seeking 
his  living  there. 

Chitty  shewed  cause  against  the  rule.  As  this  defendant 
only  keeps  a  counting-house  in  London  for  the  purpose  of 
receiving  orders  for  coals,  he  is  not  entitled  to  the  privilege 
now  claimed.  The  statute,  39  &  40  Geo.  3.  c.  104.  extends 
only  to  ''  persons  residing  or  inhabiting  within  the  said  city 
or  its  liberties,  or  keeping  any  house,  warehouse,  shop, 
shed,  stall,  or  stand,  or  seeking  a  livelihood,  or  trading  or 
dealing  within  the  same  city  or  liberties.''  Now  in  the  first 
place  a  counting-house  is  not  mentioned  in  the  act,  and  there- 
fore the  mere  occupation  of  such  a  place  would  not  confer 
any  privilege.  Then  can  the  plaintiff  be  said  to  be  seeking 
a  livelihood  within  the  city  of  London^  Clearly  not.  His 
permanent  place  of  business  is  in  Surrey;  whereas  in  London 
he  makes  no  shew  of  business,  but  merely  keeps  a  counting- 
house,  for  the  convenience  of  his  customers,  to  receive 
orders.  He  cited  Jefferies  v.  fVatts  (a),  Gray  v.  Ceoke  (6), 
(a)  1  N.  R.  153.  (»)  tf  East,  336. 

s  S  2 
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and  Skinner  v.  Davis  (a),  and  he  relied  upon  Slephem  v. 
Derry  (b),  in  which  the  Court  held  that  a  husband  domiciled 
in  Middlesex,  -where  his  wife  carried  on  business,  though  he 
was  employed  as  a  clerk  in  the  office  of  solicitors  in  London, 
is  not  privileged  to  be  sued  only  in  London  as  a  person 
seeking  his  livelihood  there,  for  that  means  seeking  the 
whole  of  his  livelihood  within  the  city. 

Abraham,  contrsi,  contended,  first,  that  a  counting-house 
was  within  the  spirit  and  meaning  of  the  statute;  and, 
second,  that  it  was  not  necessary  the  defendant  should  seek 
the  whole  of  his  livelihood  within  the  city  of  London  in  order 
to  entitle  him  to  the  privilege. 

Abbott,  C.  J. — ^^I  am  of  opinion,  on  the  authority  of  the 
case  of  Stephens  v.  Derry,  that  tfiis  rule  must  be  discharged. 
That  case  decides  that  where  the  party  claims  the  privilege 
of  being  sued  in  the  London  Court  of  Requests,  the  city  of 
London  must  be  the  only  place  in  which  he  seeks  his  liveli- 
hood. Here  it  is  true  that  the  defendant  has  a  counting- 
house  in  the  city  of  London,  but  that  is  not  the  only  place 
in  which  he  seeks  his  livelihood,  and  '^  counting-house"  is 
not  one  of  the  words  mentioned  in  the  act.  Strictly 
speaking  this  defendant  is  not  seeking  his  livelihood  in 
London  by  trading.  His  place  of  business  is  in  Surrey,, 
where  he  carries  on  his  trade,  and  he  merely  has  this 
counting-house  for  the  purpose  of  receiving  orders.  In  any 
view,  therefore,  of  the  words  of  the  statute,  I  think  the  de- 
fendant is  not  entitled  to  be  sued  only  in  London. 

Bayley,  X  and  Holboyb,  J.  concurred (c). 

Rule  discharged. 

(w)  2  Taunt.  196^ 

(6)  13  East,  161.    16  East*  147.    See  15  Id.  647.   Tid.  990.  et  seq. 
8th  ed. 
(c)  LittUdale,  J.  was  absent. 

END  Af  HILARY  TERM. 
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1825. 


Ewer  and  another,  Assignees  of  Ray  and  another,  v. 
Ambrose  and  John  Baker  (a). 

Declaration  in  assumpsit  for  money  had  and  re-  Where  the 

ceived,  and  upon  an  account  stated.     The  defendant,  John  cafled^foTa* 

Baker,  suffered  judgment  by  default,  and  he  having  died  defendant  dis- 

pending  the  suit,  there  was  a  suggestion  of  his  death  entered  pQ^t  reiied  on 

on  the  roll.    The  defendant,  Ambrose,  pleaded  in  abatement  i"  defence :-- 

Held,  that  the 
the  non-joinder  of  one  Samuel  Baker  as  a  defendant.     Re-  defendant  was 

plication,  that  Samuel  Baker  did  not  undertake,  &c.  jointly  ^nciuj'^^^u^ 

with  the  defendants.     Issue  thereon.     At  the  trial  before  might  prove 

Gaselee,  J.  at  the  last  Suffolk  summer  assizes,  Samuel  other^wit-^ 

Baker  was  called  on  the  part  of  the  defendant  to  prove  the  nesses. 

plea  in  abatement.     He  denied  ever  having  been  a  partner  (her  the  wit- 

wilh  the  defendants,  but  admitted  that  he  was  to  have  been  °®**'*  ^^^ 

answer  to  a 
a  partner,  and  that  articles  of  partnership  were  prepared  for  bill  in  Chan- 

that  purpose,  but  were  never  executed.     He  further  ad-  ^jZj^jg'on* 

mitted  that  he  had  drawn  checks  in  the  name  of  the  firm  and  the  part  of  the 

had  received  from  the  bankrupts,  who  were  the  defendants'  contradict  his 

bankers,  large  sums  on  account  of  the  firm ;  and  that  he  re-  own  witness. 

sided  on  the  premises  where  the  business  was  carried  on ;.  but 

the  profits,  he  declared,  were  wholly  divided  between  the  de-  ^ 

fendants  Ambrose  and  John  Baker.    It  was  then  proposed,  in 

order  to  prove  the  partnership  which  the  witness  had  denied, 

to  read  in  evidence  the  answer  of  John  and  Samuel  Baker 

to  a  bill  in  Chancery,  filed  against  them  by  Ambrose  in  1821, 

to  compel  a  dissolution  of  the  partnership  and  a  statement 

of  the  accounts.    This  evidence  being  objected  to  on  the 

part  of  the  plaintiffs,  as  inadmissible,  on  the  ground  that  it 

was  produced  by  the  defendant  in  contradiction  of  his^  own 

{a)  Three  of  the  Judges  of  this  Court  sac,  by  virtue  of  the  King*s 
warrant  issued  during  Hilary  term,  from  the  14th  until  the  19th  of       * 
February,  and  from  the  11th  until  the  16th  of  Apr'd  inclusively,  and  in 
those  intervals  the  following  cases  were  decided. 


EWEK 
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1825.  witness,  the  learned  judge  inclined  to  the  objection,  but,  m 
order  to  save  the  expense  of  a  second  trial,  he  received  the 
evidence,  giving  the  plaintiffs  leave,  in  case  it  should  become 
Ambrose,  necessary,  to  move  to  enter  a  verdict  for  them.  The  answer 
being  read,  stated,  that  Samuel  Baker  became  a  partner  with 
John  Baker  (his  fother)  and  jimbrose,  in  181 6,  and  conti- 
nned  so  down  to  the  date  of  the  answer  in  April,  1821. 
Two  other  witnesses  were  then  called  to  prove  the  partner- 
ship, who  were  objected  to,  and  admitted,  on  the  grounds 
already  stated.  The  first  deposed  that  he  met  the  two 
Bakers  and  Ambrose  by  appointment  on  the  13th  of  jlpril, 
]8!20,  for  the  purpose  of  ascertaining  the  state  of  the  part- 
nership  affairs ;  that  they  all  three  took  an  active  part  at  the 
meeting ;  and  that  he  (the  witness)  actually  borrowed  a  sum 
of  money  to  lend  to  Ambrose,  to  enlai^e  his  capital  and  to 
enable  him  to  enter  into  partnership  with  the  two  Bakers. 
The  second  stated  that  he  had  had  dealings  with  the  firm  of 
Baker  and  Ambrose;  that  it  consisted  of  John  Baker ^ 
Samuel  Baker,  and  Ambrose;  and  that  he  fully  believed 
Samuel  Baker  to  be  as  much  a  partner  as  either  of  the 
others.  The  learned  judge  left  the  case  to  the  jury,  di- 
recting them  to  find  for  the  plaintiffs  or  the  defendant,  ac- 
cording as  they  gave  credit  to  Samuel  Baker* s  depositicm  m 
the  answer  in  Chancery,  or  to  his  testimony  in  Court ;  ahd 
they  found  a  verdict  for  the  defendant.  In  Michaelmas 
term  last  a  rule  nisi  was  obtained  to  enter  a  verdict  for  the 
plaintiffs,  upon  the  objection  taken  at  the  trial;  against 
which 

Storks  and  Dover  now  shewed  cause.  It  is  a  well- 
known  rule  that  a  party  shall  not  be  allowed,  by  general 
evidence,  to  discredit  his  own  witnes(a);  but  this  case  does 
not  fall  within  it.  This  case  is  governed  by  that  of  Alex* 
ander  v.  Gibson  (b),  where  it  was  held,  that  if  a  witness  un- 
expectedly gives  evidence  against  the  party  calling  him, 
another  witness  may  be  called  to  prove  the  facts  otherwise. 
(a)  Bull,  N.  P.  297.  (6)  2  Camp.  556. 


EWEft 
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Lord  Ellenborough^t  judgment  there  is  strictly  applicable        T825. 

here.     ''  If/'  said  hb  lordship,  '^  a  witness  is  called  on  the 

part  of  the  plaintiff,  who  swears  what  is  palpably  false,  it 

would  be  extremely  hard  if  the  plaintiff's  case  should  be,  for     Ambkose. 

that  reason,  sacrificed.    The  parly  is  not  to  set  up  so  much 

of  a  witness's  testimony  as  makes  for  him,  and  to  reject  or 

disprove  such  part  as  is  of  a  contrary  tendency*    But  if  a 

witness  is  called,  and  gives  evidence  against  the  party  calling 

him,  I  think  he  may  be  contradicted  by  other  witnesses  on 

the  same  side,  and  that,  in  this  manner,  his  evidence  may 

be  entirely  repudiated."    And   the  reason  of  this  rule  is 

obvious.    In  such  a  case  the  facts  deposed  to  are  evidence 

in  the  cause,  and  the  latter  witnesses  are  called  not  so  much 

directly  to  contradict  the  testimony  of  the  first,  as  to  prove 

or  disprove  those  facts.    The  impeachment  of  the  witness's 

credit  is  only  an  incidental,  though  an  unavoidable,  conse- 

quence.    For  these  reasons  this  rule  ought  to  be  dischai^ ed. 

jRo^e,  (Scarlett  and  jprere,  Seijt.  were  with  him,)  contri. 
The  direct  and  necessary  effect  of  the  answer  in  Chancery 
was  to  destroy  the  credit  of  the  defendant's  own  witness,, 
upon  whom  he,  in  the  first  instance,  rested  his  case.  Now 
that  a  party  is  never  allowed  to  do ;  such  evidence  is  clearly 
inadmissible  according  to  both  the  authorities  cited  on  the 
other  side.  The  parol  evidence,  therefore,  was  equally  in- 
admissible, because  it  was  offered  to  prove  a  fact  which  the 
former  witness  for  the  same  party  had  already  disproved. 
But  even  if  the  answer  in  Chancery  was  admissible,  the  wit- 
nesses in  contradiction  of  Samuel  Baker  did  not  turn  the 
scale  against  him,  for  they  only  swore  that  they  believed  he 
was  a  partner,  whereas  he  swore  positively  that  he  was  not. 

Bay  LEY,  J. — ^There  are  many  cases  in  which,  where  a 
witness  called  to  prove  a  substantive  fact  disproves  it,  the 
party  by  whom  he  was  called  is  entitled  to  prove  the  fact 
by  means  of  other  witnesses.    Those,  however,  are  all  cases" 
where  the  witness  is  called  by  necessity,  being  forced  upon 
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the  partj  by  the  rules  oF  law,  as  in  the  ease  of  a  subscribing 
witness  to  a  deed  or  a  will.  In  Loire  v.  Jotiffe  {a\  the  sub- 
scribing witnesses  to  a  will  swore  that  the  testator  was 
insane,  but  the  plaintiff  was  allowed  ta  call  other  witnesses 
to  prove  his  sanity.  So  in  Pike  v.  Badmering(fi)f  the  sub- 
scribing witnesses  to  a  will  denied  their. hands,  but  the 
Court  permitted  the  plaintiff  to  call  other  witnesses  to  cod- 
tradict  their  evidence.  This  was  not  a  case  of  that  descrip- 
tion ;  the  witness  was  not  forced  upon  the  defendant  here ; 
but  still  I  entertain  no  doubt,  that  where  a  witness  gives 
evidence  contrary  to  that  which  the  party  producing  him 
may  reasonably  expect  him  to  give,  that  party  is  at  liberty 
to  make  out  his  case  by  other  witnesses,  and,  therefore,  I 
think  the  other  witnesses  for  the  defendant  were  properly 
admitted  here.  1  do,  however,  entertain  some  doubt  whe- 
ther the  witness's  own  answer  in  Chancery  could  properly 
be  read  by  the  defendant  in  contradiction  of  his  testimony  in 
Court  If  the  plaintiff,  in  order  to  discredit  the  witness, 
had  wished  to  put  in  his  answer  in  Chancery,  he  must  first 
have  asked  him,  on  cross-examination,  whether  he  had  not 
in  that  answer  sworn  contrary  to  the  fact  he  was  then  de- 
posing to ;  and  if  he  had  denied  having  done  so,  the  plaintiff 
might  then  have  read  the  answer  in  evidence  to  contradict 
him.  But  without  that  preliminary  question  even  the  op- 
posite party  could  not  have  read  the  answer  in  contradiction 
of  the  witness,  and  at  any  rate  the  defendant  should  not  have 
been  allowed  to  do  so  without  the  same  previous  step,  even 
if  he  was  entitled,  under  any  circumstances,  so  to  discredit 
his  own  witness,  which,  according  to  the  present  impression 
of  my  mind,  I  think  he  was  not.  Upon  the  whole,  therefore, 
I  think  the  answer  in  Chancery  should  not  have  been  ad- 
mitted, but  at  all  events  I  think  there  ought  to  be  a  new 
trial^  because  the  learned  judge  treated  the  answer  as  sub- 
stantive evidence  of  a  fact,  which  it  certainly  was  not,  and 
left  it  to  the  jury  to  say  which  they  believed,  the  deposition 
of  the  witness  in  the  answer  or  his  testimony  in  Court,  which 
(a)  1  Bl.  36&.  (^)  2  Str.  1096.  cited. 


HILARY  TERM,  FIFTH  AND  SIXTH  GEO.  IV. 

I  think  he  ought  not  to  have  done.  It  seems  to  me,  also, 
that  the  evidence  of  the  witnesses  for  the  defendant  was  not 
properly  brought  before  the  jury  by  the  learned  judge. 
Their  evidence  was  properly  admissible,  because  it  was  evi- 
dence of  a  fact  in  the  cause  (a);  and  therefore  the  jury 
should  have  been  directed  to  consider,  whether  they  were 
not  satisfied  upon  their  evidence,  coupled  with  the  other 
facts  in  the  cause,  that  Samuel  Baker  was  a  partner.  Upon 
these  grounds  I  am  of  opinion,  not  that  there  should  be  a  ver- 
dict entered  for  the  plaintiffs,  but  that  there  should  be  a 
new  trial. 

HoLROYD,  J. — I  am  also  of  opinion  that  there  should 
be  a  new  trial  in  this  case.  I  think  the  rule  of  law  is  cor*- 
rectly  laid  down  in  Alexander  v.  Gibsorif  and  I  take  it  to  be 
shortly  this,  that  where  a  witness  proves  a  case  against  the 
party  calling  him,  the  latter  may  shew  the  truth  by  other 
witnesses.  But  it  is  equally  a  rule  of  law,  that  if  a  party 
calk  a  witness  to  prove  a  fact  which  he  supposes  him 
capable  of  proving,  he  cannot,  when  he  finds  himself  de- 
ceived, and  that  the  witness  disproves  the  fact,  give  general 
evidence  to  shew  that  he  is  unworthy  of  credit  on  his  oath ; 
he  can  only  prove,  by  other  evidence,  that  the. witness  was 
mistaken  respecting  the  fact  which  he  was  called  to  prove. 
With  respect  to  the  answer  in  Chancery,  I  feel  some  doubt 
whether  it  was  admissible  at  all.  As  general  evidence  that 
the  witness  was  unworthy  of  credit,  it  was  certainly  inad- 
missible ;  it  could  be  admissible,  if  at  all,  only  to  shew  that 
he  was  mistaken  as  to  the  particular  foct  sworn  to  in  the 
cause.  But  the  learned  judge  left  the  answer  to  the  jury  as 
substantive  evidence  of  the  fact  of  a  partnership,  which  it 
could  not,  upon  any  principle,  amount  to ;  and  he  did  not 
leave  to  the  jury  the  evidence  of  the  other  witnesses  for  the 
defendant,  which  was  clearly  admissible,  and  which  might 
perhaps,  coupled  with  the  other  facts  in  the  cause,  have 
fairly  induced  the  jury  to  believe  that  there  was  an  existing 
(o)  See  Bui.  N.  P.  297. 
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18d5.  partnership.  1  am,  therefore,  of  opinion  that  in  both  these 
respects  the  case  was  improperly  presented  to  the  jury,  and 
that  there  ought  to  be  a  new  trial. 


EwEft 

Akbrobe. 


LiTTLXD  ALE,  J. — I  think  a  party  is  not  concluded  by  the 
first  witness  he  calls  in  support  of  his  case,  if  that  witness 
unexpectedly  gives  evidence  against  him.  In  such  a  case  I 
think  he  is  at  liberty  to  proceed  and  call  his  other  witnesses, 
and  to  have  the  whole  of  the  testimony  in  the  cause  fully 
presented  to  the  jury.  .  He  would,  otherwise,  be  in  a  situa- 
tion of  dreadful  hardship.  Suppose,  for  instance,  a  party 
has  five  witnesses,  upon  whom  he  fairly  and  honestly  relies 
to  prove  his  case.  If  the  first  happens' to  deceive  him,  and 
to  disprove  the  &ct  in  question,  is  he  to  be  deprived  of  the 
testimony  of  the  other  four,  merely  because  they  state  the 
fact  contrary  to  the  dechuration  of  the  first?  It  would,  io 
my  opinion,  be  most  unjust  so  to  decide.  If  the  other  four 
had  been  first  called,  and  after  them  the  one  who  disproved 
the  fiict,  the  whole  case  would  be  one  for  the  jury,  and  they 
would  have  to  decide  upon  the  evidence  to  whom  they 
chose  to  give  credit,  the  four  or  the  one ;  for  the  order  ia 
which  the  witnesses  are  called  ought  to  be  a  matter  of  per- 
fect indifiierence  to  the  issue  of  the  cause.  The  subsequent 
witnesses  called  for  the  defendant  in  contradiction  of  the 
first  were,  therefore,  clearly  admissible,  and  their  evidence 
ought  to  have  been  fully  presented  to  the  jury,  which  it  cer- 
tainly was  not.  But  the  answer  in  Chancery  stands  upoa  a 
very  different  footing.  That  was  not  substantive  evidence 
per  se  of  any  fact  in  the  cause,  though  it  was  left  as  such 
to  the  jury.  Whether  it  was  evidence  even  to  contradict 
the  particular  fact  to  which  the  witness  had  sworn,  may  be 
doubtful,  though  that  it  is  not  now  necessary  to  decide ;  for 
at  all  events  it  was  not  evidence  to  the  extent  in  which  it  was 
left  to  the  jury. 

Rule  absolute  for  a  new  trial. 
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Laidler  v.  Elliott,  Gent,  one,  &c. 

Declaration  in  case,  against  an  attorney  for  negli-  The  two  terms 

gence,  stated,  that  in  /f .  T.  5  &  4  Geo.  4.  plaintiflF  recovered  f^iJ'^c^J^ 

a  judgment  in  K.  B.  against  one  Hall,  for  27^.;  that  H.r.86G.3. 

pending  that  suit,  to  wit,  in  £.  7.  3  Geo.  4.  Hall  put  in  prisoner  in 

bail :  that  after  the  recovery  of  the  judgment,  viz.  on  the  execution, 

'  -^  "^     .°  .       .  must  be  com* 

12th  of  Jprily  1823,  Hall  surrendered  himself  m  discharge  puted  from 

of  his  bail,  and  was  committed  to  the  custody  of  the  mar-  nodS^of  sur-* 

shal  at  the  suit  of  plaintiff,  and  there  remained  till  super-  render. 

seded ;  that  plaintiff  employed  defendant  as  his  attorney  in  ^^^^  against*^ 

that  suit:  that  HalL  being  so  surrendered  and  committed,  ^  attorney 

,  for  negligence^ 

ought  by  the  rule  and  practice  of  the  Court  of  K.  B.  to  where  plaintiff 

have  been  charged  in  execution  at  the  suit  of  plaintiff,  in  ^nj^J„r®** 

order  to  prevent  his  being  discharged  out  of  custody  without  against  J.  who 

paying  off  or  making  satisfaction  to  plaintiff  for  his  damages,  discharmof  ^° 

costs,  and  charges,  of  all  which  premises  defendant  had  his  bail  on  the 

notice ;  yet  defendant  neglected  to  charge  Hall  in  execution,  essoin  day  of 

whereby  he  was,  on  the  l6th  of  May,  4  Geo.  4.  discharged  ■^-  ?'•»  ^^ 

out  of  custody,  the  said  damages,  &c.  being  wholly  unpaid,  two  days 

whereby  plaintiff  has  been  prevented  from  obtaining  the  and '^otUine 

same.     Plea,  not  guilty,  and  issue  thereon.    At  the  trial  charged  in 

before  Bayley,  J.  at  the  last    'Northumberland  summer  du^ng  js.  t., 

assiases,  it  was  proved  that  plaintiff  had  recovered  a  judg-  wasdi^iargcd 

ment  agahist  Hall,  and  that  Hall  had  surrendered  in  dis-  Held,  that  the 

charge  of  his  bail,  as  stated  in  the  declaration.    The  sur-  l^^^j^^bj'g'*.* 

render  took  place  on  Saturday,  the   12th  of  April,  the  first,  because' 

essoin  day  of  Easter  term  was  the  ISth,  and  notice  of  the  ^^^^^^^ 

surrender  was  given  on  the  14th.    In  Trinity  term,  4  Geo*  4.  charged;  and. 

Hall  applied  to  a  judge  of  this  Court  to  be  dbcharged  out  cause  the 

of  custody,  contending  that,  pursuant  to  the  rule  of  Court,  mining  of 

H.  T.  26  Geo.  3.  (a),  he  ought  to  have  been  charged  in  exe-  Court  is 

doubtful, 
(a)  Which  states,  inter  alia,  that  <<  in  case  of  a  surrender  in  discharge 
of  bail  after  trial  had  or  final  judgment  obtained,  unless  tlie  plaintiff 
shall  cause  the  defendant  to  be  charged  in  execution  within  two  Mrms 
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cution  before  the  end  of  Easier  term,  and  not  havbg  been 
so  charged,  was  entitled  to  his  discharge.  The  agent  for 
the  defendant  in  London  attended  before  the  judge,  and 
opposed  the  application,  but  without  success,  and  Hall  was 
ordered  to  be  discharged.  The  defendant  afterwards  applied 
to  the  Court  for  a  new  writ  of  capias  ad  satisfaciendum,  on 
the  ground  that  Hall  had  been  improperly  discharged,  but 
the  Court  refused  the  application.  Shortly  after  Halts 
discharge,  defendant,  in  a  letter  to  plaintiff,  stated  that  he 
never  had  intended  to  charge  Halt  m  execution,  because  he 
suspected  that  he  would  take  the  benefit  of  the  Insolvent 
Act.  It  was  in  evidence  that  if  Hall  had  been  detained  in 
custody,  some  of  his  friends  would  have  come  forward 
with  a  part  of  the  debt  for  the  purpose  of  releasing  him. 
It  was  contended,  on  the  part  of  the  defendant,  that  the  dis- 
charge of  Hall  was  irregular,  not  being  warranted  by  the 
terms  of  the  rule  of  Court,  or  that,  at  any  rate,  the  import 
of  the  rule  was  so  doubtful  and  its  language  so  obscure,  that 
the  defendant,  in  putting  an  erroneous  construction  upon  it, 
bad  not  been  guilty  of  that  crassa  negligentia,  which  could 
alone  render  him  liable  in  this  action.  The  learned  judge 
reserved  both  points,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff.  In  Michaelmas  term  last,  a  rule 
having  been  obtained  for  entering  a  nonsuit. 


E.  Alderson  shewed  cause.  It  was  the  duty  of  the  de- 
fendant to  charge  Hall  in  execution  before  the  end  of  Easier 
term,  and  his  omitting  so  to  do  is  an  act  of  negligence 
which  renders  him  liable  for  the  consequences.  The  plain- 
tiff has  been  guilty  of  no  laches  ;  he  is  a  sufferer  through 
the  ignorance  or  neglect  of  his  attorney,  and  he  ought  to  be 
remunerated  by  him.    The  rule  of  practice  ought  not  now 


next  after  such  surrender,  and  due  notice  thereof,  of  which  two  terms 
the  term  wherein  such  surrender  shall  be  made  shall  be  taken  to  be  one, 
in  case  no  writ  of  error  shall  be  depending  or  injunction  obuined  for 
stay  of  proceedings,  the  prisoner  shall  be  discharged  out  of  custody  by 
supersedeas.'' 
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to  be  disputed,  for  it  has  been  already  twice  decided,  first, 
by  Best,  J.  at  chambers,  when  Hall  obtained  his  discharge, 
and  afterwards  by  the  whole  Court,  when  the  defendant's 
application  for  a  fresh  writ  of  capias  ad  saUsfaciendum  was 
refused.  [Bayley,  J.  I  am  by  no  means  convinced  of  the 
propriety  of  those  decisions.  The  rule  of  Court  is  very 
obscure,  and  perhaps  the  period  should  be  calculated  not 
from  the  date  of  the  surrender,  but  from  the  date  of  the 
notice  ;  which  would  make  all  the  difference  in  the  present 
case.]  It  is  clear  that  the  time  within  which  the  party  is 
to  be  charged  in  execution,  is  to  be  computed  from  the 
date  of  the  surrender,  because  there  is  no  mention  of  notice 
in  the  second  clause  of  the  rule.  It  requires  that  '^  the  de- 
fendant shall  be  charged  in  execution  within  two  terms  next 
after  such  surrender  and  due  notice  thereof;"  but  it  does 
not  go  on  to  say  '^  of  which  two  terms  the  term  wherein 
such  surrender  shall  be  made,''  and  such  notice  shall  be  given, 
**  shall  be  taken  to  be  one."  Secondly,  this  is  crassa  negli- 
gentia,  and  gives  a  right  of  action  against  the  defendant. 
This  is  not  a  mere  error  in  judgment^  upon  a  nice  and  difli- 
cult  point  of  practice,  and  as  such  excusable ;  if  it  were, 
this  action  would  not  be  maintainable,  for  it  has  been  held 
that  a  mistake  in  practice  will  not  render  an  attorney  liable 
for  the  consequences ;  Pitt  v.  Yalden  (a).  Here  the  de- 
fendant has  not  only  failed  to  shew  that  his  conduct  arose 
out  of  a  mistake  in  practice,  but  he  has  shewn  precisely  the 
contrary;  for  he  has  declared  that  he  never  intended  to 
charge  Hall  in  execution,  and  given  his  reason  for  it ;  there- 
fore, however  obscure  the  rule  of  Court  may  be,  he  has  not 
been  misled  by  it,  and  he  falls  within  the  principle  laid  down 
in  Russell  v.  Palmer  (i). 


Wightman,  contrd.     The  rule  of  Court  requires  that  a 
defendant  who   has    surrendered,   and   given   due    notice 
thereof,  shall  be  superseded,  unless  he  is  charged  in  execu- 
tion within  two  terms  after  the  surrender ;  that  can  mean 
(a)  4  Burr.  2060.  (6)  2  Wils.  3S5. 
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only. a  sucrender  o£  which. due  notice  has  beeo  given:  that 
was  tbe  construction  put  upon  the  rule  by  the  defendant, 
and  in  that  construction  he  was  clearly  right :  Neil  v.  Love- 
hce  (a)j  Rex  v.  The  Sheriff  of  London  (Jb),  But  if  diere  i& 
doubt  about  tbe  construction  of  the  ruk„  the  defendant  was 
liable  to  share  that  doubt ;  and  if  the  language  of  the  rule 
is  obscure,  as  it  undoubtedly  is,  he  bar  been  only  guil^  of 
an  error  in  judgment  upon  a  point  of  practice,  nice  and  dif- 
ficult in  its  nature ;  and  consequently  he  is  not  liable  to  this 
action :  Pitt  v*  Yalden{c).  Besides,  as  soon  as  he  discovered 
his  error,  he  did  all  he  could  to  rectify  it;  first,  by  op- 
posing HalFi  discharge,  and  afterwards  by  applying  to  the 
Court  for  a  fi^sfa  ci^ias ;  and  that  is  of  itself  an  answer  to 
the  action:  Baikiey.Chandies8{d). 

The  Court  took  time  to  consider  of  their  judgment,  which, 
was  now  delivered  aeriatim  1^  the  following  Judges : 

Bay  LEY,  J^ — I  am  of  opimon  thni;  there  nu^st  be  judg- 
ment of  nonsuit  in  this  case.  It  was  an  action  against  an 
attorney  for  n^Ugence  in  not  charging  a  defendant  in  exe- 
cution in  due  time,  whereby  it  was  alleged  the  plaintiff  lost 
the  fruits  of  his  judgment.  For  the  defendant  two  points 
were  insisted  on  at  the  trial ;  one,  that  the  prisoner  in  the. 
former  suit  was  not  reffularly  superseded^  and  therefore 
there  was  no  n^ligence  on  tbe  part  of  the  defendant;  the 
other,  that  even  if  tbe  supersedeas  was  regular,  still  the 
d^mdant  had  not  been  guilty  of  such  negligence  as  entitled 
tbe  plaintiff  to  maintain  this  action.  Now,  I  consider  it 
to  have  been,  established  by  the  case  of  Pitt  v.  YaldaHf 
which  was  decided  subsequently  to  the  case  of  Russell  v. 
Palmer,  relied  on  for  the  plaintiff,  that  a  mere  mistake  will 
not  confer  a  right  of  action  against  an  attorney  for  negli- 
gence, but  tliat  there  mu3t  be  shewn  to  have  been  in  his 
conduct  either  crassa  negligentia,  or  lata  culpa.    Upon,  the 

(a)  8  Taunt.  674.  (b)  1  Price,  338. 

(€)  4  Burr.  2060.  (d)  3  Camp.  17. 
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aatbority  of  that  case  I  should  have  been  of  opinion  that 
even  if  the  supersedeas  had  been  regular,  still  the  negligence 
in  this  case  was  not  such  as  could  confer  a  right  of  action ; 
but  that  point  it  is  unnecessary  to  decide,  because  upon  a 
mature  consideration  of  the  rule  of  Court,  I  think  the  pri- 
soner was  not  supersedable.  The  short  facts  of  the  case 
were  these :  Hall,  against  whom  the  plaintiff  had  recovered 
a  judgment,  surrendered  in  discharge  of  his  bail  on  Satur'- 
day  the  12th  of  Afril:  the  next  day  was  the  essoin  day  of 
Easier  term  ;  and  on  the  day  after,  namely,  the  14th,  notice 
of  the  render  was  given.  The  render,  therefore,  was  of 
Hilary  term,  but  notice  of  it  was  not  given  until  after  the 
legal  commencement  of  Easter  term,  and  then  the  only 
question  is,  whether  Hilary  term  is  to  be  considered  as  one 
of  the  two  terms,  within  which  the  defendant  ought  to  have 
charged .  Hall  in  execution.  I  am  of  opinion  that  it  is^ 
not,  but  that  Easter  term  was  the  first  of  those  two  terms, 
and  consequendy  that  the  defendant  might  have  chained 
Hall  in  execution  at  any  time  before  the  end  of  Trinity 
term.  Id  the  latter  section  of  the  rule,  the  word  ''  notice" 
is  certainly  omitted,  and  the  word  ''surrender''  stands  alone; 
but  as  these  words  are  coupled  in  die  former  part  of  the 
rule,  I  think  the  surrender  spoken  of  in  both  places  must  be 
intended  as  the  same ;  namely,  a  surrender  after  notice. 
Now,  Hall  was  discharged  within  two  terms  next  after  no- 
tice of  the  surrender  given,  unless  the  intermediate  time 
between  the  essoin  day  and  the  first  day  of  the  full  term  is 
to  be  considered  as  a  part  of  the  preceding  vacation.  It 
seems  to  me  that  it  cannot  be  so  considered.  The  ancient 
course  of  practice  makes  it  plain  that  it  never  has  been,  and 
that  the  essoin  day  is  in  point  of  law  part  and  parcel  of  the 
succeeding  term;  for,  undl  comparatively  modem  times, 
one  of  the  Judges  regularly  went  down  to  the  Court  op  the 
essoin  day,  for  the  purpose  of  opening  the  term  and  hearing 
the  essoins.  Inasmuch,  therefore,  as  no  notification  of  the 
render  was  made  until  after  the  legal  commeiicement  of 
Easter  term,  I  am  of  opinion  that  Hall  was  irregularly 
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superseded,  that  the  defendant  was  guilty  of  no  negligence 
in  not  charging  him  in  execution  during  Easter  term,  and 
consequently  that  this  action  is  not  maintainable. 

HoLROYD,  J. — Upon  a  dne  consideration  of  the  rule  of 
Court,  I  concur  in  thinkmg  that  the  prisoner  was  not  in 
point  of  law  supersedable.  The  surrender  meant  in  the 
latter  part  of  the  rule  is  clearly  a  notified  surrender,  and 
until  it  has  been  notified  it  is  incomplete;  therefore  the 
period  for  the  supersedeas  does  not  arrive  until  the  expira- 
tion of  two  terms  after  the  surrender  and  notice  thereof.  I 
am  also  clearly  of  opinion  that  the  essoin  day  is  in  legal 
construction  part  and  parcel  of  the  term  which  it  imme- 
diately precedes.  It  has  been  held  by  the  Court  of  Com- 
mon Pleas,  that  a  bill  cannot  be  filed  against  the  warden  of 
the  Fleet  in  vacation ;  and  the  practice  in  that  Court  is  that 
such  a  bill,  when  filed  in  vacation,  is  filed  as  of  the  pre- 
ceding term,  but  when  filed  on  the  essoin  day,  or  in  the 
interval  between  that  and  the  full  term,  is  filed  as  of  that, 
and  not  of  the  preceding  term  (a).  With  regard  to  the 
other  principle  beafing  upon  this  case,  I  think  there  must 
be  crassa  negligentia  or  lata  culpa  in  order  to  make  an 
attorney  liable.  It  was  so  decided,  after  much  deliberation, 
in  Pitt  V.  Yalden,  and  I  concur  in  the  propriety  of  diat  de- 
cision. 


LiTTL£DALE,J. — It  was  uot  iucumbcnt  on  the  defendant 
to  charge  Hall  in  execution  until  the  end  of  Trinity  term. 
The  surrender  contemplated  by  the  rule  is  a  surrender  with 
notice  thereof,  and  the  period  within  which  the  prisoner  is 
to  be  charged  is  to  be  computed  from  the  time  when  such 
notice  is  given.  Here  the  notice  was  not  given  till  the  I4th 
of  Jlprilf  which,  being  the  day  after  the  essoin  day  of  Easter 
term,  was  part  and  parcel  of  that  term;  consequently  the 
surrender  was  not  complete  till  after  the  commencement  of 

(a)  Vide  Crook  v.  Eyks^  2  Marsh.  49.    Stock  y,  Eylesy  Id.  54.  TM, 
335,  8th  Ed. 
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Easter  term,  and  the  prisoner  was  not  supersedable  till  the 
end  of  Trinity  term.  Easter  term,  in  point  of  law,  com- 
mences in  fifteen  days  of  Easter,  that  being  the  essoin  day, 
and  the  day  on  which  original  writs  are  returnable.  Foi^ 
'merly  the  first  day  of  the  term  was  the  essoin  day,  the 
second  day  was  the  day  of  exception,  and  the  third  was  the 
day  of  retoma  brevium,  when  the  sheriff  returned  his  writs 
into  Court,  and  on  the  fourth,  which  was  called  the  quarto 
die  post,  the  Court  sat  for  the  dispatch  of  business,  fron^ 
whence  that  became  generally  considered  as  the  first  day  of 
the  term  {a).  Upon  the  other  point,  I  entirely  agree  with 
my  learned  brothers.  In  order  to  charge  an  attorney  with 
negligence,  there  must  be  crassa  negligentia,  or  lata  culpa, 
and  here  there  was  neither  the  one  nor  the  other. 


Rule  absolute  for  entering  a  nonsuit. 
.    <«)  Vide  Tidd,  101.  et  seq.  8th  ed. 


Gabay  and  another  v,  Llotd. 

Assumpsit  on  a  poUcy  of  insurance  on  goods,  as  per  Policy  od 

annexed  statement,  valued  at  2,800/.,  on  the  ship  Aimwell,  ranted  fnee'' 

at  and  from  Liverpool  to  Jamaica ;  with  a  memorandum  f''""^  ™o^ 

that  horses  were  warranted  free  from  jettison  and  mortality,  ciul  verdict 

Averments,  that  defendant  had  subscribed  the  policy  for  fi°<*\"K»  t*>»^ 
'  .     .      '^       •'  OD  the  voyage^ 

200/. ;  that  three  horses,  belonging  to  plamtiffs,  and  part  in  conse- 

of  the  goods  valued  in  the  statement,  had  been  shipped  on  gt'JfrnTthe* 

board  the  Aimwell  at  Liverpool;  that  the  plaintiffs  had  an  horses  broke 

interest  under  the  policy ;  and  that  the  horses  were  lost  by  titions  be-     " 

the  perils  of  the  sea.     Plea,  the  general  issue,  and  issue  twcen  them, 

and  by  kick- 
ing, bruised  each  other  so  much  that  they  died;  that  a  particular  usage  with  respect  to 
policies  on  live  stock  prevailed  at  Lioyd^s  Coffee-house  in  London,  and  was  adopted 
DOth  b;^  the  underwriters  subscribing  and  the  merchants  effecting  policies  there ;  and 
that  this  policy  was  effected  there: — Held,  first,  that  this  was  a  loss  by  perils  of  the  sea, 
for  which  plaintrff  might  recover  notwithstanding  the  warranty;  and  second,  that,  as  it 
did  not  appear  that  plaintiff  knew  of  the  usage  prevailing  at  Ltoy^t,  or  was  in  the  habit 
of  effecting  policies  there,  such  usage  did  not  bind  him. 


VOL.  V. 
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thereon.    At  the  trial  before  Abbott ^  C.J.  at  Guildhall,  ti\e 
jur^^  found  a  special  verdict,  containing,  in  substance,  th»^ 
following  facts ;  viz.   That  an  order  was  given  for  effecting 
the  insurance ;  that  the  horses  mentioned  in  the  declaration 
were  part  of  the  goods  valued  in  the  statement ;  that  those 
horses  belonged  to  the  plaintiffs,  and  were  shipped  on  board 
the  vessel ;  that  the  plaintiffs  had  an  interest  under  the  po- 
licy ;  that  the  premium  had  been  paid ;  and  that  the  vessel 
sailed.     It  then  proceeded  to  state,  that  on  &c.  at  Sic.  th^ 
said  vessel,  having  the  said  three  horses  on  board  thereof, 
together  with  the  other  goods  in  the  said  order  mentioned, 
the  said  horses,  which  were  between  decks,  being  at  that 
time  in  good  safety,  and  properly  secured  in  stalls,  with 
slings  and  halters,  and  having  sufficient  partitions  between 
them,  and  also  a  person  to  attend  to  take  charge  of  them ; 
and  the  said  vessel,  being  in  every  respect  seaworthy,  sailed 
from  the  port  of  Liverpool  aforesaid  on  her  said  voyage; 
and  that  during  the  night  of  that  day  the  wind  came  on  to 
blow  very  hard,  with  excessive  squalls,  and  the  gale  con- 
tinued with  excessive  squalls.    The  said  three  horses,  by 
the  labouring  of  the  vessel,  broke  their  slings,  and  one  of 
them,  by  kicking,  broke  down  the  partition  between  it  and 
the  next  horse,  in  consequence  of  which  the  remaining  par- 
tition, by  the  kicking  of  the  two  horses  which  were  thus 
brought  together,  was  also  broken  down,  and  the  three 
horses,  having  then  nothing  to  support  them,  were  unable 
to  stand,  on  account  of  the  great  rolling  of  the  vessel ;  and 
that  by  their  kicking  they  bruised  and  hurt  each  other  so 
much,  that  about  eight  in  the  morning  of  the  next  day  two 
of  them  were  found  dead,  having  their  necks  broken,  and 
being  otherwise  excessively  bruised,  and  that  the  third  was 
in  a  dying  state,  and  in  about  an  hour  and  a  half  afterwards 
it  died  also  from  the  wounds  and  brubes  it  had  received ; 
that  the  slings  having  been  broken  in  the  manner  above 
mentioned,  they  could  not  for  some  time  be  repaired  or 
replaced   on   account  of  the   state  of  the  weather,   and 
from  the  danger  of  going  among  the  horses,  which  were 
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then  loose  and  unsupported;  and  that  the  death  of  the 
horses  was  not  occasioned  by  the  neglect  or  default  of  the 
plaintiffs  or  their  servants,  or  of  the  masters  or  mariners  of 
the  vessel,  in  the  shipping,  stowbg,  or  taking  care  of  the 
horses,  but  was  owing  -to  the  circumstances  set  forth  in 
manner  aforesaid.    That  the  vessel  afterwards  arrived  at 
Jamaica  with  the  residue  of  the  goods,  and  that  defendant 
had  notice  of  the  loss,  and  was  called  upon  to  pay  his  pro- 
portion thereof,  but  refused  so  to   do ;  that  according  to 
the  usage  and  custom  among  insurers  or  undermriters  who 
were  in  the  habit  of  subscribing  policies  of  marine  bsurance 
at  Lloy{Fs  Coffee-house  in  London,  and  .merchants  and 
others  effecting  such  policies  of  insurance  there  with  such 
insurers  or  underwriters,  there  were,  before  and  at  the  time 
of  effecting  the  policy  in  the  declaration  mentioned,  two 
descriptions  of  policies  for  insuring  live  stock  on  board  ships 
on  voyages  from  the  ports  of  the  United  Kingdom  to  Ja^ 
maica  and  elsewhere ;  one,  containing  an  exception  from 
the  perils  insured  against,  or  a  warranty  of  freedom  from 
mortality ;  another,  not  containmg  any  such  exception  or 
warranty,  and  which  latter  description  of  policies  usually 
contained  words  expressly  including  the  risk  of  mortality ; 
that  for  insurance  by  policies  of  the  first  description  the 
premium  has  been  much  lower,  in  some  instances  four  or 
five,  in  others  six  or  eight  times  less,  than  for  insurance  by 
policies  of  the  latter  description,  and  has  been  usually  the 
same  as  has  been  paid  at  the  time  upon  inanimate  goods. 
That  in  cases  of  insurance  by  policies  of  the  first  descrip- 
tion, that  is,  policies  containing  such  exception  of  losses  by 
mortality,  the  assured  have  not  claimed  from  the  under- 
writers, and  the  underwriters  have  not  paid  to  the  assured, 
or  been  considered  liable  to  pay  a  loss  by  the  mortality  of 
cattle,  in  any  case  where  the  vessel,  on  board  which  such 
cattle  were,  arrived  safe ;  but  it  had  always  been  usual,  on 
policies  of  the  latter  description,  to  claim  and  pay  a  loss  by 
mortality  of  cattle,  in  all  cases  where  such  loss  had  occurred, 
although  the  vessel  arrived  safe ;  and  that  on  policies  of 
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each  description^  if  the  vessel  had  been  lost  on  her  voyage 
and  the  animals  drowned,  the  underwriters  had  been  in  the 
habit  of  paying  to  the  assured;  that  the  policy  of  insurance 
in  the  declaration  mentioned  was  effected  at  L/oyeJ's  Coffee- 
house^ and  was  then  and  there  signed  and  subscribed  by  the 
defendant,  who  was  an  insurer  and  underwriter  there. 

Parke,  for  the  plaintiffs.  There  are  two  questions  here; 
first,  whether,  by  the  terms  of  this  policy,  the  underwritera 
.  are  liable  for  the  loss  occasioned  by  the  mortality  of  the 
horses;  and  second,  whether  the  usage  stated  in  the  special 
verdict  is  binding  upon  the  plaintiff,  and  is  conclusive  to  shew 
that  the  parties  intended  the  underwriters  to  be  exempted 

•  from  ^uch  liability.  The  first  question  is  answered  in  favour 
,  of  the  plaintiffs  by  the  recent  case  of  Lawrence  v.  Abet' 
'deiH{a)f  and  need  not  now  be  argued ;  that  case  is  precisely 
.in  point  with  the  present,  and  the  arguments  there  addaced 

both  by  the  bench  and  at  the  bar  are  exactly  applicable 
here  :  to  cite  that  case  is  to  decide  the  present,  on  the  first 

•  point  at  least,  for  the  plaintiffs.  Then,  secondly,  the  usage, 
as  here  found,  is  not  binding  on  the  plaintiffs.  The  special 
•verdict  does  not  amount  to  a  finding  of  a  usage;,  it  merely 
sets  forth  certain  facts,  which  were  evidence  from  which  the 
jury  might  have  arrived  at  the  conclusion  that  there  was  a 
usage.  The  usage  found  is  one.  adopted  by  insurers  and 
underwriters,  whose  practice  it  is  to  subscribe  policies  at 
one  particular  place,  called  L/oyd's  Coffee-house,  and  by 

jQcrchants  and  traders  who  are  in  the  habit  of  effectmg  such 
policies  with  such  insurers  and  underwriters  there;  but  it 
is  not  found  to  be  a  usage  adopted  generally  in  the  city  of 
London,  nor  that  the  plaintiffs .  were  accustomed  to  effect 
policies  at  Lloyd's  Coffee-house.  There  is,  therefore, 
nothing  to  shew  that  they  had  any  knowledge  or  notice  of 
the  existence  of  the  usage,  and  copsequently  they  cannojt  by 
law  be  bound  by  it.  But,  even  admitting  the  usage  to  be 
well  found,  still  it.  cannot  affect  the  meaning  or  vary  the 
(a)  5  B.  &  A.  lOr. 


Gabat 
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construction  of  this  policy .    Undoubtedly  it  is  a  rule  of  law        1 825. 
that  usage  is  admissible  as  evidence  to  explain  ambiguous 
language  in  a  policy ;  but  upon  this  principle^. namely ,  that       ""V/ 
the  parties  appear  to  have  contracted  with  a  mutual  know-       Llotd. 
ledge  of  the  usage;  Jnderson  v.  Pitcher  {a)  and  Robertson 
V.  French  {b).     H«re  the  plaintiffs  had  no  knowledge  of  the 
usage^and  cannot.have  contracted  with  reference  to  it;  they 
cannot,  therefore,  be  bound  by  it,  because  it  is  not  evidence 
to  control  the  policy,  and  upon  the  words  of  the  policy, 
uncontrolled  by  the  usage,  the  defendant  is  clearly  liable  in 
this  action. 

Campbell f  contrsk.  The  horses  were  ^  warranted  free 
froui  mortality .''  If  those  words  are  unambiguous^  *  and 
clearly  large  enough  to  comprehend  a  loss  like  the  present, 
then  the  underwriters  are  exempt  from  liability  by  the  policy 
itself,  independently  of  the  usage:  and  if  the  words  are  .am- 
biguous, and  their  operation  doubtful,  then  the  usage  is  evi- 
dence to  explain  their  meaning,  and  in  that  viiew,  the  under- 
writers are  also  exempt.  First,  the  defendant  is  exempted 
by' the  warranty.  ^' Mortalit/'  means  not  only. natural 
death,  as  by  disease  or  age,  but  violent  death,  as  by  force,. 
or  by  an  accident  such  as  that  in  the  present  case;  these 
horses  therefore  died  a  natural  death,  and  this  was  a  loss 
by  mortality,  within  the  meaning  of  the  warranty. .  For  this 
construction^  the  cases  of  Tatham  v.  Hodgson  (c)  and  Greg- 
son'v*  Gilbert  (d),  and  the  statutes  30  Geo.  S.  c.  S3,  s.  8. 
and  34  Geo,  3.  c.  80.  s.  10.  are  authorities.  Secondly,  the 
usage  found  is  evidence  to  explain  and  control  the  policy,, 
and,  as  such,  is  an  answer  to  this  action.  It  is  a  usage 
universally  adopted  at  Lloyd's,  where  the  great  majority  of 
policies  entered  into  by  the  citizens  of  London  are  effected. 
This  policy  was  effected  there,  and  according  to  the  usage 
there  prevailing;  the  plaintiffs,  being  parties  to  it,  were 
bound  to  know,  and  in  the  absence  of  proof  to  the  con- 

(a)  2  Bos.  &  Pul.  164.  (b)  4  East,  120. 

(e)  6  T.  R.  656.  {d)  Park's  Insurance,  69. 
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16S5.       traiy,  must  be  presumed  ta  have  known,  the  enstence  of 

^^^^      that  usage;  and  die  usage,  whether  specifically  known  to 

V.  diem  or  not,  must  be  held,  in  point  of  law,  to  govern  every 

*"***'  policy  effected  in  the  place  where  it  prevails.  Maton  v. 
Murray  {a),  and  Pelly  v.  The  Royal  Exchange  Imurance 
Company  (6).  [Bayley,  J.  Is  there  not  a  case  of  a  some- 
what contradictory  tendency  from  these  i  Cooking  v.  Frater 
(c).]  It  does  not  vary  from  them  in  general  principle,  and 
there  are  many  others  that  shew,  that  the  usage  here  found 
must  be  allowed  to  control  and  explain  the  policy,  and  diat 
the  loss,  in  this  case,  is  one  which  neither  of  the  contracting 
parties  ever  intended  to  fall  upon  the  underwriters.  Lib/ 
v.  Ewer  (d),  Long  v.  Jllen  (e).  Noble  v.  Kennomay  (/), 
Ougier  v.  Jennings  (g),  Vallance  v.  Dewar  (k)^  and  Pal- 
mer V.  Blackburn  (i). 

Park,  in  reply,  was  stopped  by  the  Court* 

Abbott,  C.  J. — I  am  of  opinion,  that  the  usage  fouad 
m  this  case  is  not  sufficient  to  take  it  out  of  the  general 
rule  laid  down  in  Lawrence  v.  Aberdein  (k).  The  special 
verdict  is  a  finding  rather  of  that  which  might  have  been 
evidence  of  the  usage,  than  of  the  usage  itself;  and  however 
general  the  usage  may  be,  there  is  nothing  to  shew  that  the 
plaintiffs  had  any  knowledge  of  it,  or  intended  to  contmel 
with  reference  to  it.  This  case,  therefore,  appews  to  roe 
not  distinguishable  firom  Lawrence  v.  Aberdein^  and  aa  that 
was  fully  considered,  and  I,  for  one,  see  no  reason  to 
change  the  opinion  which  I  there  delivered,  I  diink  it  un- 
necessary to  say  any  more  on  the  present  occasion.  The 
postea  must  be  delivered  to  the  plaintiffs. 

Ba  YLET,  J. — ^The  precise  meaning  of  the  word  mortality^ 

(a)  Park's  Ins.  131.  (6)  1  Burr.  341.  (e)  Park's  Ids.  189. 

\d)  Doug.  72.  (e)  Park's  lufL  446.      (J)  Doug.  570. 

(g)  1  Camp.  505.  (h)  Id.  503. 

(0  7  J.  B.  Moure,  SSSl  1  Biog.  dl.  S.  C.  (Jk)  5  B.  &  A.  107. 
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as  used  in  this  policy  of  insurance,  it  might  be  difScuIt  to 
define;  but,  upon  general  principles,  I  am  satisfied,  that 
the  construction  put  upon  it  in  the  late  case  of  Lawrence  v. 
Aberdein  is  the  just  and  sound  construction,  and  therefore, 
t&at  the  present  case  must  be  governed  by  that  decision. 
If  there  had  been  evidence  to  shew,  that  the  usage  relied 
on  by  the  defendant  was  universally  adopted  throughout  the 
city  of  London^  by  aU  parties  effecting  insurances  there, 
and  that  the  plaintiffs  were  acquainted  with  it ;  then  the  usage 
here  might  have  been  receivable  to  explam  the  policy,  and 
the  whole  case  might  have  assumed  a  different  complexion. 
But  there  was  no  such  evidence ;  for  the  usage  found  extends 
no  farther  than  Lloydfs  Coffee-house,  and  certain  private 
individuals  accustomed  to  effect  policies  there,  and  it  is  not 
even  found  that  the  plaintiffs  knew  of  that  usage,  or  were  in 
the  habit  of  effecting  policies  at  that  place.  Such  a  usage 
can  neither  control  the  policy,  nor  bind  the  party  insured  by 
it;  there  is,  consequently,  in  my  opinion,  no  answer  to  this 
action. 

HoLBOYD,  J. — I  am  entirely  of  the  same  opinion. 

LiTTLEOALE,  J. — ^The  usage  found  by  this  verdict  to 
prevul  at  Lloyds  cannot  possibly  affect  any  other  persons 
than  those  who  frequent  that  place,  and  are  familiar  with 
that  usage.  The  plaintiffs  are  not  shewn  to  be  persons  an- 
swering that  description,  therefore  the  usage  cannot  bind 
them.  With  respect  to  the  construction  of  the  word  mor- 
tality, I  must  say  1  have  some  doubt,  whether  I  should  have 
concurred  in  the  decision  in  Lawrence  v.  Aberdein  on  that 
point,  but  assuming  that  case  to  be  law,  I  think  the  present 
cannot  be  distinguished  from  it. 

Postea  to  the  plaintiffs. 
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PoucHER  V.  Norman. 

A  certificated  DECLARATION  in  assumpsit  upoa  a  pFomissory  Bote^ 
may  maintain  ^^^  ^^^  work  and  labour.  Plea,  non  assumpsit,  with  notice 
an  action  for  Qf  set-off.  At  the  trial  before  jilexander,  C.  B.  at  the  last 
Cambridge  summer  assizes,  the  plaintiff  proved  the  defen- 
dant's execution  of  the  promissory  note,  and  also  business 
done  by  him  for  the  defendant  as  a  conveyancer ;  and  the 
defendant  proved  a  set-off.  It  al^o  appeared  that  the  plain- 
tiff was  neither  a  barrister  nor  an  attorney,  but  that  he  had 
taken  out  his  certificate,  pursuant  to  the  statute  44  Geo.  3. 
c.  98.  s.  14.  It  was,  nevertheless,  objected  that  the  plaintiff 
could  not  recover  upon  the  count  for  work  and  labour  for 
the  business  done  as  a  conveyancer ;  and  the  Lord  Chief 
Baron,  being  of  that  opinion,  told  the  jury  that  the  plaintiff 
was  not  by  law  entitled  to  recover  any  thing  in  respect  of  his 
claim  for  business  done  as  a  conveyancer,  directing  them  to 
find  a  verdict  either  for  the  plaintiff  or  the  defendant,  ac- 
cording as  they  should  think  upon  the  evidence  that  the 
amount  of  the  promissory  note  was  greater  or  smaller  than 
that  of  the  set-off.  The  jury  found  for  the  defendant.  In 
Michaelmas  term  last,  a  rule  nisi  for  a  new  trial  was.  obtained 
upon  two  grounds,  first,  that  the  learned  judge,  in  telling  the 
jury  that  the  plaintiff  could  not  recover  for  business  done  as 
a  conveyancer,  had  misdirected  them  in  point  of  law,  and» 
second,  that  the  verdict  was  against  evidence.  The  learned 
judge  repbrted  to  the  Court  that,  in  his  opinion,  the  verdict 
was  against  the  evidence. 

Storks  now  shewed  cause  against  the  rule,  and  relied 
upon  Jenkins  v.  Slade(a)t  in  which  it  was  held  by  Best,  C.  J. 
at  nisi  prius,  that  a  certificated  conveyancer  could  not  main- 
tain an  action  for  his  fees. 

(a)  1  Carrington's  Reports,  270. 
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Dover i  contrd^  was  stopped  by  the  Court.  1895. 

Bayley,  J. — ^The  rule  for  a  new  trial  in  this  case  must 
be  made  absolute  One  portion  of  the  plaintiff's  claim  was 
entirely  withheld  from  the  view  of  the  jury,  for  the  Lord 
Chief  Baron  told  them  that  the  plaintiff  could  not  maintain 
any  action  in  respect  of  the  business  done  by  him  as  a  con- 
veyancer. In  that  direction  the  learned  judge  was  clearly 
mistaken.  There  is  no  reason  that  I  can  suggest  to  my 
mind  why  a  conveyancer  should  labour  under  such  a  dis^ 
fbility.  The  general  rule  of  law  is,  that  every  man  who 
devotes  his  labour,  his  talents,  or  his  time  to  the  service  of 
another,  shall  be  entitled  to  a  recompense.  To  that  rule 
there  are  two  exceptions,,  namely,  barristers  and  physicians* 
The  principle .  upon  which  they  are  excepted  is,  that  their 
professional  occupation  is  quiddam  honorarium,  that  they 
act  not  upon  any  mercenary  feeling,  but  with  a  view  to  aa 
honorary  reward.  A  conveyancer  does  not  come  within  that 
principle,  he  stands  in  the  same  situation  as  a  surgeon  or  an 
attorney.  If  a  conveyancer  could  not  recover  for  work  and 
labour  done,  he  would  be  in  a  condition  of  great  hardship ; 
for,  from  the  very  nature  of  his  business,  be  cannot  anticipate 
the  amount  of  his  fees  and  stipulate  for  their  payment  ac- 
cordingly, and  therefore  the  consequence  would  be  that,  in 
many  instances,  he  would  receive  no  remuneration  at  all. 

HoLROYD,  J. — It  is  quite  clear  that  a  conveyancer  who 
is  not  at  the  bar,  may  maintain  an  action  to  recover  a  com- 
pensation for  business  done.  He  has  the  same  ground  of 
action  which  the  law  gives  to  every  man,  with  the  excep- 
tions already  pointed  out,  who  performs  a  service  for  another. 
Persons  practising  in  the  subordinate  degrees  even  of  the 
excepted  professions  may  recover  for  their  services;  sur- 
geons may  recover  for  skill  and  attendance,  and  attomies  for 
conveyancing.  There  is  therefore  nothbg  to  place  a  certi- 
ficated conveyancer,  not  at  the  bar,  in  a  different  situation 
from  an  attorney  .practising  as  a  conveyancer,  or  to  take 
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him  out  of  the  general  rule  both  of  law  and  justice,  that 
everj  man  should  be  entitled  to  recover  a  recompense  for 
the  devotion  of  his  labour  for  the  benefit  of  another. 

LiTTLEDALE,  J.  coucurred. 

Rule  absolute. 


Doe,  on  the  Demise  of  Thomas  Colclough  and  Alice 
his  Wife,  v.  Hulse. 

lf.ir.8eiMd   Ejectment.    The  declaration  was  entitled  of  JUt- 
undivided        chaelmas  term,  4  Geo.  4.  and  the  demise  was  laid  on  the 

moiety  of  an  ^d  of  December,  1817.  At  the  trial  before  Liitledale,  J. 
estate,  by  her  %  J         .  .  . 

willy  made        at  the  last  Staffordshire  summer  assizes,  the  case  was  this : 

l^fore^beT      ^"'  ^^^^^^^g^  ^^^  ^^^  widow  of  William  Booth,  who  died 

death,  devised  in  April,  1803,  having  devised  all  his  estates  real  and  per- 

her  nephew      sonal  to  his  wife  for  life,  and  the  property  in  question  wss 

and  two  now  claimed  by  her  as  parcel  of  that  rqal  estate.     William 

nieces,  as  te-      •■>      » 

nanu  in  com-  Booth  was  the  nephew  of  Mary  Mason,  who  was  seised  in 

S^nieSr^^  fee  under  the  will  of  her  father  Thomas  Mason,  of  an  undi- 

havins  died  in  vided  moiety  of  his  real  estate,  and  who  died  on  the  17th  of 

&iigi°iL  J>^cember,  1793,  having  by  will  devised  her  moiety  to  Wil- 

fant  daughter,  Uam  Booth,  Ann  Booth,  and  Sarah  Bill,  formerly  Booth, 

another  will,     ^he  three  children  of  her  sister  Margaret  Booth,  as  tenants 

but  which  she  in  common.  Sarah  Bill  died  in  the  lifetime  of  Marv 
never  cie-         ■■*■  •        i  .  • 

cuted,  devised  iff nson,  who  thereupon  made  another  will,  by  which  she 

hcrMpbeiT    ^^^^^  ^^^  moiety  to   William  Booth,  Ann  Booth,  and 

her  surviving    Sarah  Bill,  the  infant  daughter  of  Sarah  Bill,  formerly 

hifimt  "upon  -Boo#A;  but  this  will  she  never  executed.    By  deed,  bearing 

^i^  li?*^  ^^  ^^  ^^®  ^  ^^  ^^  Jonuary,  1794,  and  made  between  William 
Mm  At.,  her 

nephew  and  surviving  niece  by  deed  covenanted  to  carry  her  unexecuted  will  into  efiect, 
and  to  convey  one-third  of  the  estate  to  a  trustee,  to  convey  to  the  infant  when  she 
reached  twenty-one,  or  to  her  issue  if  she  died  before  twenty-one  leaving  any,  or  other- 
wise to  themselves  again:  but  no  conveyance  wns  ever  executed  in  pursuance  of  the 
deed.  The  infant  died  under  a|(e  and  without,  issue,  but  the  rents  were  received  by  her 
trustee  for  her  use  during  her  life.  In  ejectment  by  tlie  devisee  of  the  nephew,  brought 
above  twentjr  years  after  the  death  of  the  nephew,  but  within  twenty  years  after  the 
death  of  the  infant :-~Held,  diat  the  adverse  possession  began  only  after  the  latter  event, 
and  therefore  that  the  action  was  maintainable. 
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Booth  and  Ann  Booth,  reciUBg  the  unexecuted  will  of  Mary 
Mason,  tbey,  m  pursuance  of,  and  obedience  to,  the  intention 
of  Mary  Mason^  covenanted  for  themselves,  their  heirs, 
executors,  and  administrators,  and  to  and  with  each  other, 
that  the  unexecuted  will  of  Mary  Mason  should  be  esta- 
blished, carried  into  effect^  and  confirmed ;  and  that  they 
would  at  any  time  thereafter  grant,  convey,  and  assign  the 
estate  of  Mary  Mason,  one  |hird  part  to  William  Booth, 
his  heirs,  &c.  one  other  third  part  to  Ann  Booth,  her  heirs, 
8lc.  and  the  remaining  third  part  to  Thomas  Bill,  his  heirs, 
8cc.  upon  trust  to  convey,  assure  and  assign  that  third  part 
to  Sarah  Bill,  for  her  sole  and  separate  use  and  benefit,  at 
her  age  of  twenty-one  years,  or  unto  her  issue  in  like  man- 
ner in  case  she  should  die  before  that  age  leaving  issue,  and 
in  ease  she  should  die  before  that  age  without  issue,  then  to 
ootivey  that  third  part  to  fVilliam  Booth  and  Ann  Booth, 
share  and  share  alike,  as  tenants  in  common  and  not  as  joint 
tenants*    No  conveyance  was  ever  executed  in  pursuance 
of  this  deed,  but  William  Booth  afterwards  sold  his  third 
part  of  the  moiety  to  persons  who  subsequently  ^sold  it  to 
Ann  Booth,  whereby  she  became  possessed  of  two  third 
parts  of  the  moiety.     William  Booth  died  on  the  S5th  of 
April,  1803,  having,  by  will,  devised  all  his  real  estate  to 
his  wife  Alice  Booth  for  life,  and  after  her  death  to  his  son 
Hugh  Booth  and  his  daughter  Alice  Booth,  equally  to  be 
divided  between  them,  as  tenants  in  common.     Sarah  Bill, 
the  infant  daughter  of  Sarah  Bill,  formerly  Booth,  died  on 
the  2d  of  December^  1804,  her  father,  Thomas  Bill,  having 
died  in  her  lifetime.     Mrs.  Colclough  never  received,  any 
part  of  the  rents  of  the  property  in  question,  but  they  were 
received  during  the  life  of  Thomas  Bill  by  him  and  Ann 
Booth,  and  after  his  death  by  Ann  Booth,  who  upon  Hugh 
Booth* s  coming  of  age  accounted  to  him  for  a  part.     Hugh 
Booth  sold  the  property  in  question  to  the  defendant,  and 
suffered  a  recovery  and  levied  a  fine  as  of  Trinity  term, 
182^;  but  Mrs.  Colclough  made  an  entry  for  the  purpose 
of  avoiding  the  fine  on  the  21st  of  October,  1823.    An  ob- 
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1825.  ^  jection  was  taken  at  the  trial  on  the  part  of  the  defendant, 
that  as  neither  the  lessor  of  the  plaintiff^  nor  the  parties 
under  whom  he  claimed,  had  received  any  of  the  rents  for  a 
period  of  twenty  years,  his  title  was  barred.  The  learned 
judge,  b'eing  of  opinion  that  the  objection  was  well  founded, 
directed  a  nonsuit,  giving  the  plaintiff  liberty  to  move  to 
enter  a  verdict  in  his  favour,  and  a  rule  nisi  having  in  JUt- 
chaelmas  term  last  been  obtained  accordingly, 

W.  E.  Taunton  now  shewed  cause.  The  one  third  part 
of  Maty  Mason*s  moiety,  devised  to  her  niece  Sarah  Bill, 
became  by  the  death  of  the  devisee  a  lapsed  devise,  and, 
consei^uently,  descended  to  William  Booth,  the  heir  at  law 
of  the  devisor.  •  From  that  time  William  Booth  was  seised 
of  two  third  parts^  and  Ann  Booth  of  the  remaining  third 
part  of  that  moiety.  They,  bemg  so  seised,  covenanted  to 
carry  into  effect  the  unexecuted  will  of  Mary  Mason,  and 
to  convey  one  third  part  to  a  trustee  for  the  use  of  the  infant 
Sarah  Bill;  but  they  never  executed  any  such  conveyance. 
The  legal  estate,  therefore,  in  that  third  which  was  so  in- 
tended to  be  conveyed  to  a  trustee  for  the  use  of  the  infant 
Sarah  Bill,  remained  in  William  Booth  during  his  life,  and 
at  his  death,  in  180Sy  passed  under  his  will  to  his  wife  for 
her  life.  But  she  never  took  possession  of  that  one-third, 
for  the  rents  were  jreceived  by  j4nn  Booth,  who  accounted 
for  Ihem  to  the  trustee  of  the  infant  Sarah  Bill  during  her 
life ',  so  that  the  title  of  Jlice  Booth,  the  wife  of  the  lessor 
of  the  plaintiff,  accrued  in  1803,  more  than  twenty  years 
before  this  ejectment  was  brought.  Her  title,  therefore,,  is 
barred,  and  the  plaintiff  cannot  recover. 

Campbell,  contr^.  There  was  no  adverse  possession  in 
this  case.  Jrm  Booth  was  indeed  in  the  possession  of  the 
one-third  part,  and  in  the  receipt  of  the  rents,  during  the  life 
of  the  infant  Sarah  Bill;  but  that  possession  and  receipt 
were  by  the  permission,  first,  of  William  Booth,  and  after- 
wards of  his  widow,  and  were  perfectly  subordinate  to,  and 
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consistent  with,  their  respective  titles.  Willmm  Booth,  and 
after  his  death  his  widow,  was  bound  by  covenant  to  allow 
the  rents  to  be  received  by  the  trustee  of  the  infant  Sarah 
Bill  for  her  use ;  and  though  the  legal  estate  may  have  been 
in  William  Booth,  the  equitable  estate  was  clearly  in  the 
infant  Sarah  Bill,  and  a  court  of  equity  would  have  com- 
pelled William  Booth  and  Ann  Booth  to  execute  a  con- 
veyance to  a  trustee  for  her  use.  In  any  view  of  the  case 
the  rents  were  properly  received  by  jlnn  Booth  during  the 
life  of  the  infant  Sarah  Bill,  and  as  she  did  not  die  till 
December,  1804,  the  tide  of  Mrs.  Colclough  was  not  twenty 
years  old  when  this  ejectment  was  brought. 

'  Bayley,  J. — I  am  of  opinion  that  there  was  not  any  ad- 
verse possession  in  this  case  for  such  a  period  of  time  as 
would  bar  the  right  of  the  plaintiff  to  recover  in  ejectment ; 
because  it  seems  to  me  that  the  adverse  possession  began  to 
run  only  from  the  death  of  the  infant  Sarah  Bill,  on  the  £d 
of  December,  1804.  After  William  Booth  and  Ann  Booth 
had  agreed  by  deed  to  carry  into  effect  the  unexecuted  will 
of  Mary  Mason,  William  Booth  had  no  right  to  appropriate 
to  himself  any  of  the  rents  and  profits  arising  from  the  one 
third  part  which  was  the  subject  of  the  deed ;  because  by 
the  terms  of  the  deed  he  had  covenanted  that  those  rents  and 
profits  should  go  to  the  separate  use  of  the  infant  Sarah 
Bill,  Upon  the  death  of  Sarah  Bill,  under  age  and  with- 
out issue,  the  interest  created  by  the  deed  for  the  benefit  of 
herself  and  her  issue,  determined ;  and  the  one  third  part, 
which  was  the  subject  of  the  deed,  then  passed,  one  moiety 
of  it  to  j4nn  Booth,  and  the  other  moiety,  which  would  have 
reverted  to  William  Booth  if  he  had  then  been  living,  passed 
under  his  will  to  his  widow,  the  wife  of  the  lessor  of  the 
plaintiff.  That  it  would  have  passed  to  William  Booth  if 
he  had  been  living  is  clear,  for  he  had  a  vested  interest  in  it, 
notwithstanding  the  deed,  expectant  upon  the  death  of 
Sarah  Bill,  under  age  and  without  issue ;  and  that  interest 
passed  to  his  widow  under  his  will.    I  am,  consequently,  of 
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189d.       opinion  that  the  lessor  of  the  phiintiff  is  entitled  to  racover 
^/^"^      for  that  share,  which  will  be  one-sixth  part  of  the  moietj 

V. 

HuLSK.  HoLBOYD,  J.  and  Littxedalb,  J.  concurred. 

Rule  absolute. 


Jones  v.  Williams. 

A^"^""  P"*"  Trespass  for  an  assault  and  folse  imprisonment.  Plea, 
tkere 'should     ^^^  guilty,  and  issue  thereon.    At  the  trial  before  PurA:,  J, 

be  twoajdcp-    at  the  Salop  Summer  Assizes,  1824,  the  case  was  this: 

men  m  the  .    .  ,  , 

borough  of  D.      The  plaintiff,  having  withdrawn  from  her  service  with  one 

•a  fe  one  HugheSf  in  Denbigh,  before  the  expiration  of  the  year  for 
year,  by  theoi-  which  she  had  i^eed  to  serve,  was  convicted  of  that  offence 
dqmtiet;  that  ^^^^^  ^^  ^  G.4.  C.34.  s.d.  by  the  defendant,  who  acted  as 
on  their  death  the  deputy  of  one  John  Copner  WiUiams.  an  alderman  of 
or  remoyaly  ir^t.i  ..■•  -i/. 

other  alder-      "^  borough  of  Denbigh^  and  by  him  committed  for  one 

d^ted^'who^  month  to  the  house  of  correction  at  Ruthin^  within  the 

should  act  for   borough  of  Denbigh.    The  plaintiff  having  proved  this  case, 

yw^by  them!  ^^  ^^  objected  on  the  part  of  the  defendant  that  the  plamtiff 

u\ve^  or  their  had  not  given  the  notice  of  action  required  by  the  24  G.  2. 

deputiu;  that  . 

in  the  absence  ^*  ^«  ^*  ^'f  ^^  ^^^  question  arose  whether  the  defendant 

of  the  alder-     ^gg  ^  justice  of  the  peace  for  the  borough  of  Denbigh,  and 

men,  new  ai— 

dermen  mi^ht  Bs  such  entitled  to  notice.    The  charter  of  the  borough 

^dr^KKDm"     ^^^6  produced,  was  found  to  contain  a  grant  that  the  alder- 

and,  that  the    men,  bailiffs,  and  capital  burgesses  of  the  borough,  for  the 

the  time  being  ^"^  being,  or  the  major  part  of  them,  of  which  one  of  the 

should  be  jui^  aldermen  and  one  of  the  bailiffs  should  be  two,  being  as- 
uoes  of  the 

i  for  the    sembled  from  time  to  time,  might  and  should  have  power 


Hdd^barthe  *"^  authority  yearly,  on  &c.  to  elect  two,  out  of  the  number 

deputy  of  an    of  the  burgesses  of  the  borough,  who  should  be  aldermen  of 

not  a  justice  of  the  said  borough  for  one  whole  year,  then  next  ensuing; 

*jj®  ^"ce  for    that  they,  after  they  were  so  elected  and  nominated  aldermen 

SembUy  that  since  the  ^  H.  8.  c.  34.  8.  S.,  the  king  cannot  delegate  the  power  of 
making  a  justice  of  the  peace. 
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of  the  borough,  should  take  the  oaths  before  the  steward 
or  bis  deputy;  or,  if  there  were  no  steward  at  the  time  of 
such  election  and  nomination,  then  before  their  immediate 
predecessors,  and  in  the  presence  of  ten  capital  burgesses  of 
the  said  borough,  for  the  time  being,  to  execute  their  ofSce 
well  and  faithfully;  that  they  should  have  power  and  au- 
thority to  execute  by  themselves,  or,  in  their  absence,  by  their 
deputies,  the  o£Sces  of  aldermen  of  the  said  borough,  for 
one  whole  year,  then  next  ensuing,  and  until  some  other 
should  in  due  form  be  elected  and  sworn  into  the  oiSces  of 
aldermen;  that  if  it  should  happen  that  either  of  the  aiders- 
men  of  the  borough  for  the  time  being  should  die,  or  be  dis- 
placed from  his  office,  that  then  and  so  often  it  should  be 
lawful  for  the  surviving  aldermen,  and  the  bailiffs  and  capital 
burgesses  of  the  borough  for  the  time  being,  or  the  major 
part  of  them,  to  elect  or  place  in  another  of  the  pumber  of 
the  burgesses  of  the  said  borough,  for  alderman  of  the  said 
borough;  and  that  he,  being  so  elected  and  placed  in,  might 
and  should  have  and  exercise  the  said  office  for  the  remainder 
of  the  said  year,  and  until  one  or  more  were  duly  chosen 
and  sworn  to  the  said  office,  (the  corporal  oaths  to  be  so 
first  taken  in  form  aforesaid,)  by  himself  or  themselves,  or 
his  or  their  deputies,  in  his  or  their  absence. — Proviso,  that 
the  aldermen,  bailiffs,  and  burgesses,  of  the  said  borough, 
or  the  major  part  of  them,  from  time  to  time,  and  at  all 
times  thereafter,  should  and  might  have  power  and  autho- 
rity to  elect  and  nominate,  and  that  they  should  and  might 
elect,  the  welfare  of  the  said  borough  requiring  it,  and 
when  it  should  be  necessary  and  requisite,  out  of  the  number 
of  the  capital  burgesses  of  the  borough  aforesaid,  one  or 
two  other  alderman  or  aldermen,  in  the  absence  of  the  other 
alderman  or  aldermen  and  bailiffs,  or  one  or  more  of  them, 
any  thing  to  the  contrary  in  any  wise  notwithstanding;  and 
that  be,  or  they,  after  they  were  so  elected  and  nominated, 
as  aforesaid,  to  be  alderman  or  aldermen  of  the  borough 
aforesaid,  should  take,  as  aforesaid,  their  corporal  oaths,  in 
due  form,  that  they  would  execute  their  offices  well  and 


Jones 

V, 
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18«5.  faithfully,  so  long  as  he  or  they  should  continue  m  the  «amc. 
The  charter  then  contained  a  clause  constituting  the  alder- 
men of  the  borough,  for  the  time  being,  while  they  remained 
Williams,  in  office,  keepers  and  justices  of  the  peace  in  the  said 
borough,  liberties  and  precincts  of  the  same,  ficc.;  and  a 
.  non-intromittant  clause :  and  it  tlien  concluded  by  naming 
the  first  aldermen,  &c.  In  reply  to  this  document,  it  was 
urged  on  the  part  of  the  plamtiff,  first,  that  the  crown  could 
not  delegate  to  a  subject  the  power  of  creating  a  justice  of 
the  peace;  and,  second,  that  even  if  it  could,  still  the  words 
of  this  charter  did  not  amount  to  any  such  delegation ;  the 
charter  merely  empowered  the  aldermen  to  execute  by  them- 
selves, or  their  deputies,  that  particular  office  of  alderman 
of  the  borough,  aud  though  it  certainly  did  superadd  the 
office  of  justice  to  that  of  alderman,  still  the  former  was 
and  must  remain  a  separate  and  distinct  office,  and  the  a^er- 
man  could  not  appoint  a  deputy  justice,  sdthough  he  might 
appoint  a  deputy  alderman.  The  learned  judge,  however, 
thought  that  as  one  part  of  the  charter  empowered  the  alder- 
men to  appoint  deputies,  and  another  part  constituted  the 
aldermen  justices  of  the  peace,  both  those  parts  must  be 
read  with  reference  to  each  other,  and  construed  as  giving 
to  the  aldermen  power  to  appoint  deputies  to  do  all  that 
they  themselves  had  power  to  do  under  the  charter;  there- 
fore that  the  defendant  being  a  deputy  alderman,  was  also  a 
deputy  justice,  and  as  such  entitled  to  notice  of  acticm. 
His  lordship  therefore  directed  a  nonsuit. 

Godson,  in  Michaelmas  Term  last,  obtained  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had.  He  made  two  points ;  first,  that  the  crown  could 
not  by  charter,  or  otherwise,  delegate  to  any  subject  the 
power  of  making  a  justice  of  the  peace,  or  any  judicial 
officer ;  and,-  consequently,  that  no  justice  of  the  peace,  or 
other  judicial  officer,  had  power  to  appoint  a  deputy ;  and 
second,  that  even  if  the  crown  could  delegate  such  a  power, 
the  words  of  this  charter  were  insufficient  to  express  such  m 
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purppse.  Firsts  such  a  delegation  would  be  equally  uncon- 
stitutional^ whether  as  respects  the  rights  of  the  subject,  or 
the  prerogative  of  the  crown.  The  king  is  the  fountain  of 
justice,  and  in  his  hands  the  power  of  creating  magistrates 
and  other  judicial  officers  is  safely  and  becomingly  placed ; 
but  it  would  be  neither  safe  nor  proper  that  justices  them- 
selves, who  might  be  swayed  by  various  improper  motives, 
should  have  a  similar  power.  Ou  this  point  he  cited  Com^ 
Dig.  Officer,  D.  2.,  Id.  Justices,  A.  1.,  27  H.  8.  c.  24. 
ss.  2.  6.,  and  Rex  v.  the  Mayor  of  Gravesend{d),  Second, 
even  if  the  king  could  empower  a  justice  to  appoint  a  de- 
puty, he  clearly  could  not  do  so,  except  by  the  most  clear, 
express,  and  unequivocal  words,  and  there  are  none  such  in 
this  charter.  Without  express  words  to  that  effect,  it  by  no 
means  follows  that  an  alderman  is  also  necessarily  a  justice 
of  the  peace ;  Rex  v.  Langley  \  {b)  and  in  all  such  appoint- 
ments it  has  always  been  held  necessary  that  express  words 
should  be  used,  4  Inst,  88.  These  deputy  justices  are  quite 
superfluous  in  the  borough,*  because  the  proviso  in  the 
charter  authorises  the  election  of  new  aldermen  in  the  ab- 
sence of  those  annually  elected  under  the  charter;  the 
borough  therefore  would  sustain  no  inconvenience,  and  the 
Court  will,  if  possible,  repress  a  practice  so  dangerous  and 
unconstitutional. 


JV.  £.  Taunton  and  Campbell  now  shewed  cause.  The 
alderman,  under  whom  the  defendant  acted^  had  by  the 
charter  authority  to  appoint  a  deputy  generally,  which  must 
mean  a  deputy  to  discharge  all  the  functions  which  the  prin- 
cipal himself  had  previously  discharged.  The  charter  con- 
stitutes two  of  the  burgesses  aldermen  and  justices  of  the 
peace  for  the  borough,  and  no  more ;  and  it  contains  a  non- 
iutromittant  clause.  Then,  if  the  argument  on  the  other 
side  is  to  prevail,  whenever  those  two  aldermen  are  absent 
from  the  borough,  great  inconvenience  will  arise  from  the 
utter  defect  of  justice,  for  there  will  be  no  individual  within 
(fl)  Ante,  vol.  iv.  U7.  (b)  2  Ld.  Hd.  1029. 

VOL,  V.  U  U 


Jones 
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th^  borough  qualified  to  act  as  a  justice  of  the  peate.    It 
must  be  admitted  that  without  express  authority  for  the  pur- 
pose^  no  judicial  officer  can  appoint  a  deputy;  but  here 
Williams,    there  is  such  express  authority.     The  charter  declares  that 
the  aldermen  shall  have  power  and  authority  to  execute  by 
themselves^  or,  in  their  absence  by  their  deputies,  Uie  offices 
of  aldermen  of  the  borough.    What  are  their  deputies  to  do  ? 
They  are  to  act  qui  aldermen,  and  to  exercise  in  their  per- 
sons all  the  duties  and  powers  which  would  otherwise  be 
exercised  by  the  aldermen  themselves.    Had  that  clause  of 
the  charter  which  constitutes  the  aldermen  justices  of  the 
peace  for  the  borough  preceded  that  which  empowers  the 
aldermen  to  appoint  deputies,  there  would  have  been  ao 
room  for  argument  on  the  point,  for  it  would  have  been 
clear  beyond  a  doubt  that  the  deputies  would  have  been 
good  justices  of  the  peace ;  and  if  so,  how  can  a  directly 
contrary  intention  be  fairly  presumed  from  the  mere  trans* 
position  of  these  clauses?     The  deputies  are  to  act  as 
aldermen,  and  the  acting  as  a  justice  of  the  peace  is,  by  the 
charter,  part  and  parcel  of  the  duty  of  an  alderman.     It  is 
a  general  rule  that  every  officer  who  may  assign  his  office 
may  also  appoint  a  deputy ;  and  when  an  office  is  given  to 
be  held  per  se  vel  deputatem,  the  power  to  make  a  deputy 
is  necessarily  and  impliedly  given  also.     Com.  iXg.  ti. 
Officer,  D.  2.  and  Molins  v.  Worley{a).    It  is  also  a  general  i 

rule  that  a  deputy  once  appointed  is  invested  with  all  the  j 

attributes  which  before  belonged  to  his  principal ;  and  it  | 

has  been  held  that  the  principal  cannot  legally  divide,  or  I 

parcel  out  die  duties  of  his  office,  but  that  if  he  delegates  ' 

any  part  of  his  office,  he  must  delegate  the  whole :  and  there*  j 

fore  that  a  covenant  by  a  deputy  not  to  perform  that  which  J 

his  prmcipal  could  perform  was  repugnant  and  void.  Com, 
Dig.  tit.  Officer,  D.  3.  and  Parker  v.  Kett(b).  That  rule 
must  decide  the  present  case  in  favour  of  die  defendant,  for 
as  by  being  appointed  deputy  to  an  alderman  who  wbs  a 
justice  of  the  peace,  he  became  not  only  an  alderman  W  a 
(c)  1  Lev.  76.  {h)  1  Salk.  96. 
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jastice  of  the  peace  also;  he  is  within  the  ^totut^  aiid  entitled  1825. 
to  notice  of  action,  which  not  having  been  given,  the  actios  ^^"v^^ 
cannot  be    maintained.     The  nonsuit   consequently  was  9. 

strictly  correct,  and  this  rule  must  be  discharged.  WiixrAitt. 

« . 
Godson,  in  support  of  the  rule.  The  inconvenience  and 
defect  of  justice  pointed  out  on  the  other  side  are  com- 
pletely removed  by  the  proviso  in  the  charter,  which  enables 
the  bailiffs  and  burgesses,  in  the  absence  of  the  aldermen 
for  the  time  being,  to  elect  others  in  their  room.  The  alder- 
men thus  elected  are  to  be  sworn  before  they  are  admitted 
to  execute  the  office,  a  ceremony  which  is  not  required  of 
the  deputies ;  so  that  if  the  argument  for  the  defendant  is 
correct,  this  monstrous  absurdity  follows,  that  the  persons 
who  are  to  fill  the  most  important  office  of  alderman  and 
justice  of  the  peace,  jointly,  need  not  be  sworn  to  their  good 
behaviour,  while  those  who  fill  the  less  important  office  of 
alderman  only,  must  be*  Lord  Chief  Baron  Corny ns  is  cited 
as  an  authority  to  shew  that  such  officers  as  may  assign  their 
offices  may  also  appoint  deputies ;  but  the  principle,  how- 
ev«r  just,  does  not  apply  here,  for  a  justice  of  the  peace 
caanot  assign  his  office.  The  relative  position  of  the  two 
clauses  in  the  charter,  as  pointed  oiit  by  the  other  side,  is 
most  important,  and  shews  most  clearly  die  intention  of  the 
crown  to  have  been,  that  the  deputies  should  represent  and 
act  for  their  principals  so  far  as  their  character  and  office  of 
alderman  went,  and  no  farther ;  in  a  word,  that  they  should 
be  deputy  aldermen,  but  not  deputy  justices  of  the  peace. 
Parker  v.  Ketty  therefore,  does  not  govern  this  case,  be- 
cause that  was  an  appointment  of  a  deputy  generally,  and 
for  all  purposes,  whereas  here  by  the  very  frame  of  the 
charter  the  aldermen  have  only  a  qualified  power  of  ap- 
Qpinting  a  deputy,  in  a  particular  character  and  for  a  parti- 
coiar  purpose.  The  main  argument,  however,  is,  that  both 
by  the  law  and  constitution  of  the  country,  none  but  the 
king  has,  or  can  acquire  the  power  of  making  a  justice  of 
the  peace ;  this  was  the  argument  relied  on  when  this  rule 

vv9, 
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vas  moved  for,  and  do  substantial  answer  has  been  given  to 
it.    (Here  the  Court  stopped  him.) 

Bayley,  J. — The  question  in  this  case  turns  partly  on 
the  prerogative  of  the  crown  to  delegate  to  a  subject  the 
power  of  making  a  man  a  justice  of  the  peace,  and  partly  on 
the  construction  of  the  charter.     Assuming  that  the  crown 
has  such  a  prerogative,  a  charter  professing  to  effect  so 
serious  an  object  ought  at  least  to  express  its  intention  in 
clear  and  unambiguous  terms.    The  present  inclination  of 
my  opinion  is,  that  since  the  statute,  27  H.  8.  c.  24.,  the 
crown  has  ceased  to  enjoy  this  prerogative.    That  statute 
enacts  in  section  2,  ^*  that  no  person  shall  have  any  power 
or  authority  to  mdke  any  justices  of  eyre,  justices  of  assize, 
justices  of  peace,  or  justices  of  gaol  delivery^  but  that  ail 
such  officers  and  ministers  shall  be  made  by  letters  patent 
under  the  king's  great  seal,  in  the  name  and  by  the  autho- 
rity of  the  king's  highness,  and  his  heirs,  kings  of  this  realm, 
in  all  shires,  counties,  counties  palatine,  and  other  places 
of  this  realm,  fVales^  and  marches  of  the  same,  or  in  any 
other,  his  dominions,  at  iheir  pleasure  and  wills,  in  such 
manner  and  form  as  justices  of  eyre,  justices  of  assize,  jus- 
tices of  peace,  and  justices  of  gaol  delivery,  be  commonly 
made  in  every  shire  of  this  realm ;  any  grants,  usages,  pre- 
scriptions, allowances,  act  or  acts  of  parliament^  or  any 
other  thing   or  things   to   the  contrary   thereof  notwith- 
standing.^'    Then  in  section  6  there  is  a  px>viso,  "  that  all 
cities,  boroughs  and  towns  corporate,  which  have  liberty, 
power  and  authority  to  have  justices  of  peace,  shall  still 
have  and  enjoy  their  liberties  and  authorities  in  that  behalf 
after  such  like  manner  as  they  have  been  accustomed,  with- 
out any  alteration  by  occasion  of  this  act."    There  is  no 
section  in  the  act  relating  to  corporations  thereafter  to  be 
created,  but  the  words  are  undoubtedly  very  general ;  and 
considering  the  power  vested  in  justices  of  the  peace,  and 
the  integrity  as  well  as  talent  necessary  to  the  due  and 
beneficial  discharge  of  their  duties,  it  is  plainly  for  the  in- 
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terests  of  society,  not  only  that  they  should  be  carefully 
selected,  but  that  the  selection  should  be  made  by  the 
highest  and  most  capable  authority.    Lord  Chief  Baron 
Comyns  lays  it  down,  that  none  but  the  king  can  make  jus- 
dees  of  the  peace,  and  cites  Dahon,  s.  10,  as  his  authority; 
and  adds,  that  the  king  cannot  grant  to  another  the  power 
of  making  them  {a).    The  recorder  of  London,  and  the  jus- 
tices of  great  sessions  in  Wales,  have  no  doubt  the  power 
of  appointing  deputies ;  but  that  is  only  for  certain  specific 
purposes,  and  is  besides  by  virtue  of  an  act  of  parliament : 
and  the  charter  of  London,  which  declares  that  the  recorder 
shall  execute  his  office  by  himself  or  his  sufficient  deputy, 
is  confirmed  by  statute.     By  the  34  and  35  H.  8  c«  2,6,  the 
Welch  judges  were  empowered  to  execute  their  offices  by 
themselves,  or  their  sufficient  deputies;  but  by  the  13  G.  3. 
c.  51.  s.  S,  that  privilege  is  now  confined  to  certain  specific 
purposes  therein  mentioned.     But,  admitting  for  the  mo- 
ment that  the  king  can  empower  a  subject  to  invest  a  fellow 
subject  with  the  office  of  justice  of  the  peace,  still,  con- 
sidering the  language  of  this  charter,  I  cannot  find  that  he 
has  there  expressed  his  intention  so  to  do.    The  relative 
position  of  the  clauses,  as  pointed  out  in  argument,  is  very 
material  to  guide  our  judgment.     The  first  enacts,  that  the 
aldermen,  bailiffs  and  capital  burgesses,  for  the  time  being, 
shall  have  power  yearly  to  elect  two  of  the  burgesses  who 
shall  be  aldermen  of  the  borough  for  one  year  next  ensuing, 
and  who,  after  they  are  so  elected  aldermen,  and  before  they 
are  admitted  to  execute  that  office,  shall  take  the  oaths 
before  the  steward,  or  if  there  be  no  steward,  before  their 
predecessors  and  ten  burgesses,  to  execute  their  offices 
faithfully ;  and  that,  when  they  have  been  so  sworn,  they 
shall  have  power  to  execute  by  themselves,  or  in  their  ab- 
sence by  their  deputies,  the  office  of  alderman  of  the  borough 
for  one  year  next  ensuing.    Now  by  that  clause  the  deputies 
are  only  empowered  to  act  as  aldermen ;  but  the  duties  and 
powers  of  aldermen  differ  materially  in  different  boroughs, 
(a)  Com.  Dig.  tit.  Justice  of  the  Peace.     . 
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and  it  by  no  means  follows  that  he  who  has  the  powers  of 
an  alderman,  has  also  for  that  reason  the  powers  of  a  jus- 
tice of  the  peace.  There  is  then  a  clause  empowering  the 
making  of  new  aldermen  in  case  of  the  death  or  removal  of 
those  elected  for  the  year ;  and  those  new  aldermen  are  to 
be  swom^  and  to  execute  the  office  by  themselves  or  their 
deputies.  Then  comes  the  proviso  for  the  election  of  other 
aldermen  to  act  in  the  absence  of  the  former;  but  that  does 
not  give  to  such  other  aldermen  the  power  of  appointing 
deputies.  So  that  there  are  two  species  of  aldermen  de- 
scribed, namely,  those  originally  elected  for  a  year  and 
those  afterwards  elected  upon  their  death  or  removal,  all  of 
whom  have  the  power  of  appointing  deputies ;  and  those 
elected  in  the  absence  of  those  originally  elected  for  a  year^ 
who  have  not  the  power  of  appointing  deputies.  The 
charter  then  declares  that  the  aldermen  for  the  time  being, 
while  they  remain  in  office^  shall  be  justices  of  the  peace 
for  the  borough,  but  it  no  where  says  that  their  deputies 
shall  be  justices  also.  Indeed  the  charter  in  two  other  par- 
ticulars takes  an  important  distinction  between  the  aldermen 
and  their  deputies,  for  the  aldermen  are  required  to  be 
sworn,  which  their  deputies  are  not ;  and  the  aldermen  must 
be  selected  from  among  the  burgesses,  which  their  deputies 
need  not.  The  inference  arising  in  my  mind  upon  this  con- 
sideration of  the  charter  is,  that  as  the  aldermen  were  clearly 
intended  to  act  as  justices,  their  deputies  were  as  clearly  in* 
tended  to  be  excluded  from  so  doing.  And  such  a  distinc- 
tion is  consistent  with  propriety  and  justice,  for  as  the  de- 
puties need  not  be  members  of  the  corporation,  an  alderman 
might,  if  mischievously,  or  even  negligently  disposed,  ap- 
point his  own  menial  servant^  or  any  other  equally  unsuitable 
person ;  and  the  consequences  to  the  public  might  be  very 
injurious,  for  as  the  deputies  are  not  required  to  be  sworn, 
there  would  be  no  check  upon  their  conduct :  nor  can  any 
inconvenience  arise,  because  as  there  is  a  power  of  electmg 
new  aldermen  in  case  of  the  absence  of  the  original  alder^ 
men,  and  as  those  n^w  aldermen  would  be  empowered  to 
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act  as  justices,  no  defect  of  justice  can  take  place,  and  the 
language  as  Mrell  as  the  object  of  the  charter  will  be  fully 
satisfied.  For  these  reasons  I  am  of  opinion  that  the  non- 
suit was  wrong,  and  that  the  rule  for  a  new  trial  ought  to  be 
made  absolute. 

HoLROYD,  J. — I  am  of  opinion  that  the  defendant,  as  the 
deputy  of  an  alderman^  was  not  invested  either  with  the 
office  or  the  power  of  a  justice  of  the  peace.  The  charter 
appoints  two  particular  persons  justices  for  the  borough,^so 
to  continue  till  others  are  appointed  in  their  stead;  and 
though  it  annexes  thereby  the  office  of  justice  to  that  of 
alderman,  it  does  not  follow  that  the  former  becomes  part 
and  parcel  of  the  latter.  An  alderman  has  not,  virtute 
officii,  the  power  of  appointing  a  deputy,  as  a  sheriff,  and 
some  other  public  officers  have;  nor  do  I  know  that  an 
alderm^  has,  virtute  officii,  or  qui  alderman,  any  known 
duties  to  perform ;  his  duties  and  his  powers  are  generally 
defined  in  the  charter  from  whence  his  official  existence 

.  springs.  The  powers  of  an  alderman  are  corporate  powers 
only,  and  can  be  exercised  only  on  members  of  the  corpo- 

.  ration,  but  the  powers  of  a  justice  are  not  bounded  by  the 
corporation,  but  are  much  more  extensive  both  in  their  na- 
ture and  operation.    Then  where  an  alderman  has  by  his 

,  qharter  power  to  appoint  a  deputy,  the  latter  will  have  all 
the  powers  of  the  former,  that  is,  all  his  corporate  powers, 
for  those  only  can  he  transfer ;  but  that  is  essentially  dif- 
ferent from  the  present  case,  because  here  the  office  of  jus- 
tice is  annexed  to  that  of  alderman,  and  does  not  make  part 
of  it.  I  think,  therefore,  that  the  intention  expressed  by 
this  charter  is,  that  the  deputies  shall  act  as  aldermen  only ; 
but  at  all  events,  considering  that  the  general  power  of 
making  justices  is  vested  exclusively  in  the  crown,  it  seems 
to  me  that  there  certainly  are  not  words  so  clearly  expressive 
of  an  intention  to  delegate  that  power,  even  if  it  can  be 
delegated,  which  I  doubt,  as  to  justify  us  in  holding  that 
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18S6.       the  defendant  is  in  the  eye  of  the  law  a  justice  of  the  peace. 

^^^^^"^      I  agree  therefore  that  the  rule  for  a  new  trial  nmst  be  made 
Jones  ,     , 

t^.  absolute. 

Williams. 

LiTTLBDALB,.  J.  concurreda 

Rule  absolute. 


The  Earl  of  Falmouth  v.  Richardson  and  another. 

By  the  general  1  HIS  was  an  action  of  trespass  against  the  defendants  as 
41  G.3.C.109.  commissioners  under  a  private  inclosure  act,  for  seizing  the 

s.lo^Gommis-  plaintiff's  goods,  as  a  distress  for  a  rate.  The  defendants 
sioners  are        *^      .  o         #  .  ... 

empowered  to  justified  the  alleged  trespass  under  a  private  inclosure  act, 

road" 'which'^  ^  ^  ^^^'  ^'  ^*  ^^''  ^^^  inclosing  hnds lying  in  several  parishes 
when  set  out,  and  townships,  and  also  under  the  general  inclosure  act, 
and  kepraftci^  ^^  ^^'  ^'  ^*  ^^'f  *°**  pleaded,  that,  by  sec.  54  of  the  pri- 
wardsin  repair  vate  act,  it  was  enacted  "  that  as  weH  the  fees  and  payments 
of  the  oamers  ^^  ^be  commissioners,  as  also  the  charges  and  expenses  in- 
andproprie^  cident  to  and  attending  the  soliciting,  obtaining  and  passing 
lands  inclosed:  of  the  said  act,  and  of  the  surveying,  planning,  dividing,  al-* 
commissioners  '^^^"8>  ^°^  inclosing  of  the  said  open  and  common  fields, 
who  had  made  lands,  8cc.,  and  of  preparing,  making,  and  depositing  the 
under  the  an-   ^^^f^s  pf  the  said  commissioners,  and  of  all  other  plans, 

thority  of  that  maps,  Scc.  directed  by  the  commissioners  to  be  prepared 

and  a  private 

inclosure  act,    ^nd  made  out,  and  all  other  costs,  charges  and  expenses 

(which  said      whatsoever,  in  anywise  attending  the  execution  of  that  and 

nothing  about  ',  -^  ® 

vrivate  roads,)  the  general  inclosure  act,  or  any  of  the  powers,  authorities, 

to  make^araic  P'^^^*^^*  or  declarations  therein  contained,  should  be  borne 

forreimburs-    and  defrayed  at  such  times  as  the  said  commissioners  should 

ifiE  thcmsdvcs 

the  expense      ^y  ^"J  anting  or  writings  under  their  hands,  to  be  affixed, 

incurred.         g^^^  (i„  certain  places  and  at  certain  specified  times)  order 

and  direct,  but  subject  to  the  regulations,  proportions  and 

restraints  thereinafter  mentioned,  that  is  to  say,  that  so  much 

of  the  said  costs,  charges,  and  expenses  as  should  be  incurred 

previous  to  and  up  to  the  time  of  the  passing  of  the  act,  and 
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all  other  cosU,  charges  and  expenses  as  should  thereafter 
be  ineurredy  which  should  relate  to  or  affect  the  said  parishes 
and  townships  jointly,  should  be  paid  by  the  several  pro-    f|^i,moutk 
prietors  of  estates  and  other  persons  within  the  said  several  v- 

parishes  and  townships  respectively,  to  whom  allotments 
should  be  made  by  virtue  of  that  act,  in  proportion  to  the 
value  of  the  lands  to  be  allotted  to  them  respectively,  to 
be  ascertained  by  the  said  commissioners ;  and  that  from 
the  time  of  the  passing  of  that  act,  the  commissioners 
should  keep  a  general  account  of  all  costs,  charges  and  ex- 
penses, jointly  affecting  the  said  parishes  and  townships ; 
and  also  a  separate  account  of  all  costs,  charges  and  ex- 
penses separately  relating  to  or  affecting  the  said  parishes 
and  townships;  which  last  mentioned  costs,  charges  and 
expenses  should  be  paid  by  the  proprietors  of  estates  and 
other  persons  in  the  said  parishes  and  townships  respec- 
tively, to  whom  allotments  should  be  made  by  virtue  of  that 
act,  in  proportion  to  the  value  of  the  lands  to  be  allotted  to 
them  respectively,  to  be  ascertained  by  the  said  commis- 
sioners; and  in  case^any  person  or  persons  should  refuse  or 
neglect  to  pay  his,  her  or  their  share  or  proportion  of  such 
charges  or  expenses  within  the  times,  and  to  such  person 
or  persons  as  the  said  commissioners  should  appoint,  then 
snd  in  such  case  the  said  commissioners  should  cause  the 
same  to  be  levied  and  recovered  in  manner  directed  by  the 
said  recited  act."  Averment,  that  the  commissioners  had  set 
out  certain  private  roads  pursuant  to  the  general  highway 
act,  s.  10.,  and  afterwards  made  their  award,  whereby  they 
directed  that  certain  persons  should  bear  the  expense  of 
niaking  and  keeping  those  roads  in  repair;  that  the  commis- 
sioners afterwards  made  a  rate  for  that  purpose,  and  be- 
cause plaintiff  refused  ^o  pay  his  share  and  proportion 
thereof,  defendants,  aa  such  commissioners,  issued  their 
warrant  and  distrained  his  goods  for  the  same.  To  this  plea, 
plaintiff  replied  that  the  rate  was  made  for  the  sole  purpose 
of  defraying  the  expenses  of  makmg  the  said  private  roads, 
9a  set  out  and  appomted  as  aforesaid,  in  meadow  W.  (part 
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1885.       of  the  lands  directed  by  the  act  to  be  indoaed,)  and  diat 
^•^^^^^     the  rate  was  solely  and  exduMvely  made  upon  the  owners 
Falmouth    <^  h^<l  hi  that  meadow.    Defendants  re|omed,  that  making 
^     ^'  the  private  roads  was  part  of  die  costs  and  charges  attending 

die  execution  of  the  general  inclosure  act  and  the  said  pri- 
vate incloaure  act.  To  this  rejoinder  there  was  a  demurrer, 
and  jorader  in  demurrer. 

CampMi,  in  support  of  the  demurrer.  The  question 
raised  on  these  pleadiiqjs  depends  solely  upon  the  construc- 
tion to  be  given  to  section  10  of  the  general  mctosure  act, 
by  which  it  is  enacted ''  that  the  commissioners  shall  set  out 
and  appoint  private  roads,  and  that  the  same  shall  be  made, 
and  at  M  times  for  ever  thereafter  be  kept  in  repair  by  and 
.  at  the  expense  of  the  owners  and  proprietors  for  the  time 
being  of  the  lands  to  be  divided  and  inclosed,  in  such  pro- 
portions as  the  commissioners  shall  by  their  award  order 
and  direct."  In  the  private  inclosure  act  in  question^  there 
is  nothing  to  be  found  which  at  all  relates  to  the  making 
of  private  roads,  and  consequently  the  commissioners  have 
BO  authority  to  make  a  rate  for  defraying  the  expense  of 
making  such  roads.  It  is  true  that,  by  the  ^4th  section  of 
the  private  inclosure  act,  power  is  given  to  them  to  raise 
money  for  the  payment  of  their  own  expenses  and  of  all 
costs,  charges  and  expenses  whatsoever  attending  the  execu- 
tion of  that  act,  and  of  the  general  inclosure  act ;  but  if  the 
makii^  of  private  roads  be  not  within  the  scope  of  their 
authority,  they  can  have  no  power  to  make  a  rate  for  diat 
purpose.  Making  private  roads  cannot  be  said  to  be  any 
thing  done  in  the  execution  of  the  private  act,  and  there- 
fore the  rate  in  respect  of  which  this  trespass  was  com- 
mitted, is  illegal,  and  the  distress  not  justifiable.  On  this 
short  ground  the  plainti£f  is  entitled  to  the  judgment  of  the 
Court. 

W,  E,  Taunton,  contril.    The  simple  question  is,  whe- 
ther the  expense  of  making  the  private  roads  in  this  case. 


HILARY  TERM,  FIFTH  AKD  SIXTH  GEO.  IV. 

was  incurred  in  execution  of  the  private,  or  of  l)ie  geneml  1925. 

inclosure  act.     If  in  execution  of  the  latteir  statute,  the  ^^'^^/^'^ 

plaintiff  18  entitled  to  judgment;  if  the  former,  the  defeti-  FAucmrra 

dants.    Now,  by  sec.  lO  of  the  general  inclosore  act,  the  *• 

,  .  ,  t  /  RiCJHAEMOfK. 

commissioners  are  to  set  out  the  private  roads,  and  to  direct 
by  whom  and  in  what  manner  they  are  to  be  made.  Until 
the  roads  are  actually  made,  it  cannot  be  said  that  the  power 
given  to  the  commissioners  is  fully  executed.  The  expense, 
therefore,  of  making  the  roads,  is  an  expense  incurred  in 
the  execution  of  the  powers  given  by  that  section,  and  if 
so,  then  it  follows  that  the  defendants,  as  commissioners, 
had  authority  to  make  the  rate  in  question.  It  has  been 
held,  that  the  commissioners  have  authority  to  levy  a  rate 
fcr  defraying  the  expense  of  making  roads  under  the  powers 
given  by  the  general  inclosnre  act ;  Haggerstane  v.  Dug' 
more  (a).  In  that  case,  it  is  true,  that  the  expense  Was  in- 
curred in  makmg  public  roads  ;  but  in  principle  therie  is  no 
distinction,  for  the  present  purpose,  between  public  and 
jH-ivate  roads.    They  stand  on  the  same  footing. 

Batlby,  J. — Mr.  Taunion  has  put  this  case  upon  the 
true  ground.  The  question  is,  whether  the  expense  of 
making  the  private  roads  in  question  was  incurred  in  exe- 
cution of  the  powers  of  the  local  act,  51  Geo.  S.  c.  iOO. 
or  of  the  general  inclosure  act,  41  Geo.  S.  c.  109.  It  is 
clear  that  the  former  act  makes  no  mention  of  private 
roads,  and  therefore  we  are  to  see  whether  the  general  inclo- 
sure act  gives  these  commissioners  power  to  make  private 
roads.  Whatever  their  authority  b,  it  is  given  by  the  10th 
section.  By  the  9th  section  the  commissioners,  before 
making  any  allotments,  are  to  appoint  public  carriage  roads, 
and  prepare  a  map  thereof,  to  be  deposited  with  their  clerk, 
and  give  notice  thereof,  and  appoint  a  meeting ;  at  which, 
if  any  person  shall  object,  the  commissioners,  with  a  justice 
of  the  division,  shall  determina  the  matter.  By  the  9th  sec- 
(a)  1  B.  &  A.  82. 
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tion  the  commissioners  are  to  appoint  surveyors,  and  if  with 
a  salary,  such  salary  and  the  expenses  of  making  the  roads, 
Falmoutb    ^^^^  *^^  above  the  statute  duty,  shall  be  raised  as  other 
^       V-  expenses,  and  paid  on  or  before  the  execution  of  the  award. 

RiCHABOSON* 

Then  follows  the  10th  section,  which  authorises  the  commis- 
sioners to  appcMnt  private  roads,  &c.  It  enacts  that  **  such 
commissioner  or  commissioners  shall  set  out  and  appoint 
such  private  roada,  Sac.  as  he  or  they  shall  think  requisite, 
giving  such  notice  and  subject  to  such  examination  as  to 
any  private  roads  or  paths,  as  are  above  required  in  the 
case  of  public  roads ;  and  the  same  shall  be  made  and  at  all 
times  for  ever  thereafter  be  kept  in  repair  at  the  expense 
of  the  owners  and  proprietors,  for  the  time  being,  of  the 
lands  and  grounds  directed  to  be  divided  and  mclosed,  in 
such  shares  and  proportions  as  the  commissioner  or  com- 
missioners shall  by  his  or  their  award  direct."  Here  is  no 
power  given  of  appomting  a  surveyor  as  in  the  case  of  public 
roads,  or  of  raising  money  to  pay  for  the  making  of  private 
roads.  On  the  contrary,  they  are  expressly  directed  to  be 
made  by  the  owners  of  the  allotments,  and  at  their  own  ex- 
pense. It  is  quite  obvious  that  no  rate  could  be  made  by 
the  commissioners  (or  future  repairs,  for  the  words  "  making 
and  repairing,''  are  put  conjunctively.  It  appears  to  me, 
therefore,  that  the  defendants,  as  commissioners,  were  not 
acting  io  pursuance  of  their  authority  when  they  made  the 
rate  in  question,  and  therefore  the  plea  is  no  answer  to  the 
action. 

HoLROYD,  J.  concurred  (a). 

Judgment  for  the  plaintiff. 

(a).  LUtledaky  J.  was  absent. 
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The  King  v.  Soper,  Camfibld,  Stevens,  Martin, 
DiGHT,  Robinson,  Chambers,  and  Aries. 

Indictment  stated  that,  before  and  at  the  time  of  The  83  Geo.S. 

making  the  order  after  mentioned,  a  certain  friendly  society,  ^^^  aath^ 

called  **  The  Society  of  Brotherly  United  Philanthropists,"  rises  justices, 

had  been  and  now  is  existing  at  Greenwich,  in  the  county  of  made'on  oath 

Kent,  by  virtue  of  a  certain  act  of  parliament  passed  in  S3  hy  any  y«m- 
^       ^  -  •    1   «^       1         11  1  1    •         berofafncnd- 

Ueo.  3.  c.  54.  entitled^  occ.  the  rules,  orders  and  regulations  \y  society,  ^  to 

of  which  society,  before  the  making  of  the  said  order,  had  hear  and  de- 
"^   ,     ,  .     ®  tennine  m  a 

been  and  were,  within  the  meaning  of  a  certain  act  of  par-  summary  way 

liament passed  in  35  Geo.3. c. 3.  entitled,  &c.  duly  exhibited,  guchrom-' 

dealt  withy  examined,  confirmed,  deposited  and  filed  of  plaint,  and  to 

record ;  that  one  James  Margetts,  before  the  making  of  the  o^der  therein 

said  order,  had  been  duly  incorporated  and  admitted  a  free  "f  *?  ^**«"* 
'  *^  shall  f-*— 


member  of  the  said  society;  and  that  although  the  said  jast,'' gives 

J.  M.  had  not  infiringed  or  broken  any  of  the  said  rules,  &c.  ^ctk)nbi"^d 

yei  he  had  been  wrongfully  and  contrary  to  the  rules,  S^c.  of  the  actual 

the  said  society,  expelled  the  said  society,  and  deprived  of  J^^ti^i^r' 

certain  relief  and  maintenance,  which  he  was  entitled  to  from  complaint 

the  stewards  of  the  said  society  for  the  time  being  and  f^^^  ^1,^,^  ^ 

other  ofiScers  and  members  thereof;  and  that  the  said  J.  M.  "^k  member 

oomplamed 
thinking  himself  and  being  aggrieved  thereby,  did,  on  2d  that  the  stew- 

March,   1822,  at  &c.  make   complaint  thereof  to   -^^Aii  J^^* '•J?^^.^ 

Mason,  Esq.  and  Robert  Edmonds,  Esq.  two  of  the  justices,  arrears  of  al- 

&c.  in  and  for  the  county  aforesaid,  and  residing  near  to  the  jusdcS 

the  place  where  the  said  society  was  established,  against  one  ordered  that 

John  Soper  ^ud  one  James  Camfield,  and  then  and  there  took  ^od  costs 

his  corporal  oath,  8lc.  and  then  and  there  deposed  to  the  '^??*^^  . 

truth  of  his  complaint,  they  the  said  J.  S,  and  J.  C.  then  the  complain^ 

being  stewards  of  the  said  society;  that  the  said  J.  S.  and  ^^'i^jfj^ 

J.  C.  were  thereupon  duly  summoned  to  appear  before  the  member:^ 

said  justices,  and   being  so   summoned  did,   on  the  9th  jy^ti^  had 

March,  1822,  personally  appear  and  answer  to  and  shew  exceeded  their 

jurisdiction  in 
makiDg  the  latter  part  «f  the  order,  and  that  the  stewards  were  not  bound  to  obey  it. 
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cfittse  against  the  complaint  and  matters  required  of  them 
in  the  said  summons,  and  the  said  justices  did  thereupon 
make  their  certain  order  in  writing,  signed  &c.  and  sealed 
8cc.  whereby  they  did  order  that  *he  said  J.  M.  should  be 
continued  a  member  of  the  said  society,  of  which  order  the 
said  J.  6*.  and  J.  C.  had  notice,  aod  were  thereupoo,  as 
siidi  stewards,  requested  and  deaanded  by  the  said  /•  M. 
tb  obey  the  same,  and  to  continue  the  said  J.  M.  a  member 
dfthe  said  socieij/ ;  aod  that  the  said  J»  S.  and  J.  C.  unlaw- 
fully and  kiiowiogly  refused  to  continue  the  said  «/•  M.  a 
member  of  the  said  society  aod  disobeyed  the  said  orders 
and  the  said  J,  Af .  hath  ever  since  remained  exdnded  a 
member  of  the  said  society,  in  contempt  of  the  laws  £cc«  and 
a^iainst  die  peace  &c«  Second  count,  the  same,  only  stating 
that  the  sis  odier  defendants  were  stewards  of  the  socie^ 
at  the  time  of  the  disobedience  of  the  order,  and  had  notice 
of  the  making  of  the  order,  and  were  requested  to  continne 
the  pnoeecutor  a  member  of  the  society,  but  thi^  they 
refiised.  At  Ifae  trial  hefere  Alexander,  G.  B.  at  the  KeMt 
Summer  Assizes,  1824,  the  order  of  the  justices  being  pro** 
doced,  was  as  follows : 

'^  To  John  Soper  and  Jumes  Cornfield,  stewnrds  of 
tba  friendly  society  called  the  society  of  Broiherfy  PhUass* 
ikropisit,  estaUisbed  at  Greenwich,  in  the  county  of  Kenii 
nnder  and  by  virtue  of  the  statutes  in  such  case  made  and 
provided,  and  to  whom  else  it  may  concern: 

^  Wiiereas  on  the  fid  day  of  March  now  instant,  James 
Margetts,  of  tu.  carpenter,  a  free  member  of  the  said 
frieniHy  society,  pmonally  complainedi  upon  his  oath  to  and 
heCsre  na  See.  two  Sec.  that  he  had,  for  the  space  of  sixteen 
daya  now- last  past|  been  sick  and  unable  to  follow  and  hath 
not  followed  his  said  trade ;  and  that  you  the  said  stewards 
did  refuse  to  pay  him  the  sumof  ll.  Os.  6d.  being  the  arresrs 
of  the  aUowance  to  which  he  was  entided  as  a  sick  member 
of  the  said  society  during  the  last  nine  days  of  the  said 
period,  at  the  rate  of  l6f*  per  wedc,  contrary  to  the  £Drm  of 
the  statutes  in  that  case  made  and  pcovided;  and  whtreaa 
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we  the  said  justiceB  .did>tlierenpon  isam  our  ftiuninoB8».re«<       1895. 
quiring  you  the  said  stewards  to  appear  before  us  on  tfiis     ^^J^ 
day  to  answer  the  said  complaint^  and  upon  the  appearance  o. 

of  you  the  said  stewards  before  us  in  pursuanoe'  of  the  said  ^'^ 
summons,  we  the  said  justices  have  this  day  proceeded  pe- 
remptorily to  hear  and  determine  in  a  summary  way  the 
matter  of  the  said  complaint,  according  to  the  true  purport 
and  meeiUBg  of  the  rules,  Su;.  of  the  said  society,  confirmed 
8ie.  md  according  to  the  authority  given  to  us,  Sec* ;  and 
upon  such  hearing  it  hath  duly  appeared  to  us,  and  we  am 
satisfied  that  the  said  J.  M*  hath  not  infringed  or  br<dBen 
any  of  the  said,  rules,  &€.  and  that  Uie  sum  of  l6s.  is  now  due; 
to  bim  from  the  said  society  for  the  arrears  of  his  allowance 
as  a  sick  member  thereof; — ^We  do,  therefore,  hereby  order 
you  forthwith  to  pay  fee  the  said  JT.  M.  the  said  sum  of  !&., 
and  also  the  further  sum  of  i  Is.  for  the  costs  which  tiM 
said  J.  M.  hath  been  put  unto  by  reascn  of  you  tbs  said 
stewards  refusmg  to  pay  him  the  said  allowance ;  and  we 
do  further  order  thai  the  said  J.M0  be  catUimued  a  member 
<f  the  said  society*    Given''  8dc. 

This  order,  which  bore  date  9th  March,  18£2,  was  aeired 
i^on  the  defendants  Soper  and  Candid  on  ibe  6th  May, 
IBM;  but  it  was  never  served  upon  any  of  the  other  de^ 
fendants«  The  stewards  for  the  time  b^g  ob^ed  that  part 
of  the  order  which  related  to  the  payment  of  the  money  to 
the  prosecutor,  but  they  did  not  obey  that  part  which  ordered 
that  be  should  be  condnued  a  member,  00  the  ground  that 
they  had  no  power  so  to  do.  The  defendants  Soper  and 
Candid  had  been  previonriy  indicted  at  the  quarter  sea* 
sionafor  disobeying  the  same  order,  when  they,  upon  advice, 
pleaded  guilty,  and  were  fined  6l.  The  prosecutor  wga  a 
sick  member,  receiving  relief  during  the  time  in  question, 
and  while  so  receiving  relief,  was,  on  one  occasion^  seen  at 
woik,  which  by  the  ISth  article  of  the  rales  of-the  society, 
duly  allowed  by  the  sessions,  Tendered  him  liable  to  expul* 
sion.  The  jury  found  the  defendants  Soper  and  Cornfield 
guiky:^  and  the  other  dcfendaatanot  guilty.    In  Michailmae. 
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Term  last,  a  rule  nisi  having  been  obtained  for  a  Bew  trial 
on  two  grounds ;  first,  that  the  magistrates  had  exceeded  the 
jurisdiction  given  them  by  the  statute,  in  making  the  order  in 
question ;  and  second,  that  Che  allegations  in  the  indictment 
were  not  supported  by  the  evidence, 

Campbell  now  shewed  cause.  When  the  language  of  the 
15th  section  of  the  statute  33  Geo.  3.  c.  54.  comes  to  be 
examined,  it  will  be  found  fully  to  warrant  the  magistrates 
in  framing  their  order  in  the  terms  they  did.  It  enacts,  that 
if  any  member  of  any  society  established  by  virtue  of  that 
act  shall  think  himself  aggrieved  by  any  thing  done  or 
omitted  by  the  society,  or  person  acting  under  them,  two 
neighbourmg  justices,  on  complaint  upon  oath  by  such  per- 
son, may  summon  the  presidents  or  other  principal  officers 
before  diem,  and  shall  proceed  peremptorily  to  hear  and 
determine  in  a  summary  way  the  matter  of  such  complaint, 
and  shall  make  such  order  therein  as  to  them  shall  seem 
just.  The  order  states  that  Margetis,  being  a  sick  member 
of  a  certain  society,  had  complained  on  oath  that  the 
stewards  had  refused  to  pay  him  his  arrears  of  allowance ; 
that  the  magistrates  had  summoned  the  stewards  to  answer 
the  complaint,  and  had  proceeded  to  hear  and  determine  the 
nature  of  it ;  and  then  orders,  that  the  arrears  and  costs 
shall  be  paid  to  the  complainant,  and  that  he  shall  be  con- 
tinued a  member  of  the  society.  Now  the  justices  clearly 
had  jurisdiction  to  make  such  an  order,  under  the  terms 
of  the  statute;  indeed,  it  is  difficult  to  imagine  powers  more 
ample  than  are  there  given.  Second,  the  evidence  at  the 
trial  fully  supports  all  the  material  allegations  in  the  indict- 
ment. The  complaint  made  in  the  indictment  is,  that  the 
prosecutor  was  expelled  from  the  society  for  working  while 
he  was  receiving  an  allowance  as  a  sick  member.  [Bay&y, 
J.  The  mdictment  charges  that  he  was  wrongfully  expelled, 
but  the  order  recites  no  such  complaint.]  The  indictment 
alleges  *^  that  he  had  been  wrongfully  and  contrary  to  the 
rules,  &c.  of  the  said  society,  expelled  the  said  society,  abd 
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deprived  of  certain  relief  and  maintenance  which  he  was 
entitled  to  from  the  stewards  of  the  said  society  for  the  time 
being."  Now  that  was  substantially  proved  at  the  trial,  and 
proof  of  that  is  sufficient  to  support  this  prosecution.  It 
is  admitted  that  the  justices  made  an  order  for  the  restitu- 
tion of  the  prosecutor  to  the  society,  and  that  the  defendants 
disobeyed  that  order;  but  it  is  said  that  they  were  not  the 
stewards  of  the  society  at  the  time  when  the  second  pro- 
secution was  commenced,  and  therefore  they  are  not  liable. 
To  that,  however,  there  are  two  answers ;  first,  that  they 
have  not  put  a  plea  of  auterfois  convict  upon  the  record, 
which  they  ought  to  have  done  if  they  meant  to  rely  upon 
this  point;  and  second,  that  they  were  in  office  as  the 
stewards  on  the  6th  May,  1822,  when  they  were  served 
with  the  order,  and  consequently  it  was  their  duty  to  see  that 
it  was  obeyed.  At  all  events  a  new  trial  can  only  be  granted 
on  the  condition  of  the  defendants  paying  the  costs  of  the 
former  trial. 

LaWf  contrji.  This  indictment  cannot  be  supported. 
The  allegations  contained  in  the  indictment  were  not  only 
not  proved,  but  completely  disproved  at  the  trial.  No  evi- 
dence was  given  of  any  complaint  made  by  the  prosecutor, 
except  the  complaint  recited  in  the  justices'  order,  and  that 
contains  no  mention  of  any  complaint  of  having  been  wrong- 
fully expelled.  Now,  until  complaint  has  been  made,  the 
justices  have  no  jurisdiction;  and  when  it  has  been  made, 
they  are  to  hear  and  determine  the  matter  of  such  complaint; 
that  is,  of  the  complaint  originally  made,  and  which  gave 
them  jurisdiction,  and  no  other.  Then,  as  there  was  no 
proof  of  any  complaint  that  the  prosecutor  had  been  wrong- 
fully expelled,  the  magistrates  had  no  jurisdiction  to  hear 
and  determine  any  such  complaint;  consequently  thfir  order 
recites  no  such  complaint,  but  it  orders  the  prosecutor  to  be 
continued  a  member  of  the  society,  which  order  they  had  no 
authority  to  make,  because  until  a  complaint  had  been 
made  of  the  suspension  of  a  member,  they  had  neither  occa- 
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•ion  sor  jurisdictioB  to  ioterfere  and  order  kirn  to  be  on- 
tinued  a  member.  This  objection,  dierefore,  goes  lo  bolh 
points ;  first,  that  the  evidence  does  not  support  the  indict- 
ment; and  second,  that  the  justices  having  exceeded  their 
authority,  their  order  was  void  and  illegal,  and  ibe  defendasts 
were  not  bound  to  obey  it.  They  are  therefore  clearly  enti- 
tled to  a  new  trial,  and  there  seems  no  reason  why  tint 
benefit  should  be  clogged  with  the  burden  of  paying  die 
costs. 

Ba  YLSY,  J. — It  may  be  that  the  prosecutor  in  this  case 
has  been  harshly  and  improperly  treated ;  but  looking  at  the 
language  <t>f  the  indictment,  and  comparing  it  with  the  eti- 
dence  on  the  one  side  and  the  act  of  parliament  on  tbe 
other,  it  certainly  appears  to  me  to  be  at  variance  widi 
both.  The  indictment  states  that  the  prosecutor  was 
wrongfully  expelled  firom  the  society,  and  that  he  msde 
complsunt  thereof:  whereas  the  evidence  shews  clearly  that 
there  never  was  any  complaint  made  of  expulsion,  and  the 
magbtrates'  order  recites  no  such  complaint.  Now  die  act 
of  parliament  provides  that  complaint  shall  be  made,  and 
that  the  justices  shall  hear  and  determine  the  matter  oisuch 
complaint ;-  their  jurisdiction,  therefore,  is  confined  to  the 
particular  complaint  made^  and  they  have  no  authority  to  in- 
quire into  matters  foreign  to  it.  Here  they  certainly  went 
beyond  the  matter  of  complaint,  and  thereby  exceeded  their 
jurisdiction;  the  defendants,  therefore,  were  not  bound  to 
obey  their  order,  at  least  that  part  of  it  which  referred  to 
the  continuance  of  the  prosecutor  as  a  member,  and  have 
consequently  been  illegally  convicted.  We  are  bound,  there- 
fore, in  my  opinion,  to  make  the  rule  for  a  new  trial  abso- 
lute; and  as  the  verdict  is  set  aside  upon  a  defect  of  evidence 
on  the  part  of  the  prosecution,  I  think  we  ought  not  to  im- 
pose upon  the  defendants  the  condition  of  paying  the  costs. 

HoLBOYD,  J. — I  am  of  the  same  opinion.     I  think  that, 
according  to  the  evidence  in  the  case,  the  verdict  of  guilty 
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waft  clearly  wrong,  and  that  consequently,  as  the  defendants 
have  been  illegally  convicted,  they  are  entitled  to  a  new  trial 
without  payment  of  costs.  The  allegation  in  the  indictment 
respecting  the  prosecutor's  expulsion  was  certainly  not  made 
out,  and  without  that  allegation  this  prosecution  could  not 
succeed.  The  magistrates'  order  recites  no  complaint  of 
expulsion,  therefore  they  had  no  power  to  make  any  order 
for  restitution  or  continuance,  and  in  so  doing  they  have 
clearly  exceeded  their  jurisdiction.  If  there  had  been  a  com- 
plaint of  expulsion,  this  would  have  been  a  good  order,  but 
as  thete  was  none,  it  was  manifestly  bad,  and  the  defendants 
were  not  bound  to  obey  it. 

LrvTLEDALE,  J.  concurred. 

Rule  absolute. 


Chatfielh,  Clerk,  v.  Ruston. 

Declaration  in  replevin.     Avowry  that  defendant.  By  a  private 

being  overseer  of  the  poor  of  the  parish  of  Chatteris  in  the  j|J*^*??*jj''®  *?' 

county  of  Cambridge,  seized  and  took  plaintiff*s  goods  in  parish  were 

satisfaction  of  rates  in  arrear,  under  the  authority  of  the  fnHcu  Thereof 

statute  43  Eliz.  c.  2.     Plea  in  bar,  setting  out  a  private  act  &  yearly 

of  49  Geo.  3.,  entitled,  "  An  act  for  inclosing  lands  in  the  ment  by  way 
parish  of  Chatterisy'm  the  Isle  of  Ely,  in  the  county  of  o/co'pP®"**- 

Cambridge;"  which  recited,  that  it  was  convenient  that  all  calculated 

the  tithes,  both  great  and  small,  arising  and  renewing  as  JJ^"^  reference 

well  out  of,  in,  or  upon  the  said  open  fields,  commonable  value  of  the 

lands,  commons  and  low  grounds,  by  the  said  act  intended  p,.^^  ^f  ^^^ 

to  be  divided  and  allotted,  as  also  out  of,  in,  or  upon  such  ^^^  ^  certain 

of  the  homesteads,  gardens,  orchards  and  inclosures,  within  bye-gone 

the  said  parish,  as  were  liable  to  the  payment  of  tithes  in  J®**^?)  ^>- 

rected  to  be 

kind,  should  be  abolished  and  extinguished,  and  that  in  lieu  made  to  the 

vicar  quar* 

terljy "  free  and  clear  of  all  rates,  uxes  and  deductions  whatsoever  :** — Held,  that  these 

latter  words  exempted  the  vicar  from  poor's  rates  in  respect  of  (he  money  so  directed  to 

be  fMud  to  him. 
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thereof  an  adequate  compensation  should  be  made  to  the 
impropriator  of  the  impropriate  rectory  of  Chatteris  for  the 
time  being,  and  to  the  vicar  of  the  vicarage  of  Chatteris  for 
the  time  being,  by  an  allotment  in  manner  thereinafter  men- 
tioned, so  far  as  respected  the  said  open  fields,  lands,  com- 
mons and  low  grounds,  and  by  an  annual  com  rent  as  there- 
inafter mentioned,  so  far  as  respected  the  said  homesteads, 
gardens,  orchards  and  inclosures;  and  enacted,  that  the  said 
commissioners  should  make  a  valuation  of  all  the  tithes, 
both  great  and  small,  arising  or  renewing  out  of,  in,  or  upon 
the  said  homesteads,  gardens,  orchards  and  inclosures,  and 
should  inquire  of  the  clerks  of  the  market,  or  of  the  inspec- 
tors of  com  returns  at  Wisbeach  in  the  Isle  of  Ely,  what  had 
been  the  average  price  of  good  marketable  wheat  in  the 
said  market  during  the  term  of  fourteen  years  next  preceding 
the  \  St  January,  1809,  and  should  in  aud  by  their  award 
ascertain  and  set  forth  what  quantity  of  such  wheat,  ac- 
cording to  the  average  price  aforesaid,  would  be  equal  in 
value  to  all  the  tithes  arising,  renewing,  and  due  and  payable 
out  of  or  for  the  said  homesteads,  gardens,  orchards  and 
inclosures,  according  to  the  valuation  to  be  made  as  afore- 
said ;  and  that  there  should  be  issuing  and  payable  to  the  said 
impropriator  and  vicar  respectively,  such  several  yearly  rents 
or  sums  of  money,  free  and  clear  from  all  rates,  taxes,  and 
deductions  whatsoever,  out  of  the  said  homesteads,  gardens, 
orchards  and  inclosures  respectively,  as  should  be  equal  in 
value  to  the  quantity  of  wheat  so  to  be  ascertained  as  afore- 
said ;  which  said  rents  or  sums  of  money  should  for  ever 
afterwards  be  payable  to  the  said  impropriator  and  vicar  re- 
spectively, in  such  proportions  and  manner  as  should  be  set 
forth  in  the  said  award  of  the  said  commissioners,  by  equal 
quarterly  payments  in  every  year.  Averment,  that  the  com- 
missioners had  made  a  valuation  of  the  tithes,  and  had  ascei^ 
tained  the  quantity  of  wheat  equal  to  them  in  value,  and  had 
made  their  award  pursuant  to  the  directions  of  the  act. 
**  And  plaintiff  fiirther  saith  that  after  the  passing  of  the  act 
and  the  making  of  the  award,  and  before  and  at  the  time 
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when  8cc.|  he  was,  and  from  thence  hitherto  hath  been,  and 
still  is,  vicar  of  the  vicarage  of  the  parish  of  Chatteris,  and 
so  being  such  vicar,  at  the  time  when  &c.  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  by  virtue  of  the  said 
award,  entitled  to  the  said  yearly  com  rent,  so  in  and  by  the 
said  award  set  forth,  ascertained  and  directed  to  be  paid  to 
the  said  vicar  for  the  time  being,  iree  and  clear  from  all  rates, 
taxes  and  deductions  whatsoever.  And  plaintiff  further 
saith,  that  the  said  goods  in  the  declaration  mentioned  were 
seized,  taken  and  detained  by  defendant  as  overseer  of  the 
poor  of  the  parish  of  Chatteris^  and  as  a  distress  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  <£76:  3s.  Qd.,  rated  and 
assessed  on  the  25th  November,  1823,  upon  plaintiff,  for 
and  in  respect  of  the  said  com  rents  so  ascertained  and 
directed  to  be  paid  to  plaintiff  as  aforesaid,  in  and  by  a  cer- 
tain rate  and  assessment  made  and  assessed  according  to 
the  statutes  in  that  case  made  and  provided,  for  and  towards 
the  relief  of  the  poor  of  the  said  parish  of  Chatteris,  and 
which  said  sum  plaintiff  had,  before  the  taking  and  detaining 
the  said  goods,  on  demand  refused  to  pay,  to  wit,  at''  &.c. 
Demuo'er  to  the  plea,  and  joinder  in  demurrer. 


Chatfiels 

V. 
RUSTON. 


Tindalf  in  support  of  the  demurrer.  The  question  in- 
tended to  be  raised  on  these  pleadings  is,  whether  under  the 
inclosure  act  set  out  in  the  plea,  by  which  a  com  rent  is 
substituted  in  lieu  of  the  tithes  to  the  vicar  for  the  old  indo- 
sures,  such  com  rent  when  paid  into  the  hands  of  the  vicar 
is  rateable  to  the  relief  of  the  poor.  On  the  part  of  the  de- 
fendant it  is  contended,  that  it  is  still  rateable  as  the  tithes 
were,  before  the  passing  of  the  act.  It  is  impossible  to 
doubt,  that  the  object  of  the  legislature  was  to  give  to  the 
vicar  a  compensation  for  the  tithes,  and  nothing  more.  The 
statute  begins  by  reciting,  that  it  was  convenient  that  all  the 
tithes,  both  great  and  small,  arising  and  renewing,  as  well  out 
of  the  open  fields  intended  to  be  divided  and  allotted  as  out 
of  the  old  inclosures,  should  be  abolished  and  extinguished, 
and,  in  lieu  thereof,  an  adequate  compensation  should  be 
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made  to  the  impropriator  of  the  rectory  and  to  the  vicar, 
respectively.     As  far,  therefore,  as  this  recital  goesy  the 
object  of  the  legislature  was,  to  give  an  adequate  compenr 
sation  in  lieu  of  the  old  tithes ;  and  when  regard  is  had  to 
the  mode  in  which  it  is  to  be  calculated,  it  is  manifest,  that 
such  only  was  the  intention.     It  goes  on  to  enact,  that  die 
commissioners  shall  first  make  a  valuation  of  the  tithes,  both 
great  and  small,  and  second,  ascertain  what  quantity  of 
wheat  is  equal  in  value  to  all  the  tithes;  and  then  it  enacts, 
that  there  shall  be  issuing  and  payable  to  the  impropriator 
and  vicar  respectively,  such  sevend  yearly  rents  or  sums  of 
money,  free  and  clear  from  all  rates,  taxes,  and  deductUmi 
whatsoever,  out  of  the  old  inclosures,  as  should  be  equal  in 
value  to  the  quantity  of  wheat  so  to  be  ascertained.     If  die 
argument  on  the  other  side  is  well  founded,  that  the  com 
rent  when  raised,  is  not  rateable  to  the  poor  in  the  hands 
of  the  vicar,  that  will  be  placing  the  vicar  in  a  better  situa- 
tion than  he  was  before  the  passing  of  the  act,  for  at  that 
time  his  tithes  were  rateable.     Had  the  intention  of  parliar 
m^t  been,  to  put  the  vicar  in  a  better  situation  than  he  was 
in  before,  by  repealing  the  43  Eliz,  c.  2.  with  respect  to  him, 
they  would  have  said  so ;  but  the  act  is  totally  silent  upon 
the  subject.     Certainly  no  such  conclusion  can  be  drawn 
from  the  enactment,  that  this  is  to  be  a  com  rent  "  free  and 
clear  of  all  rates,  taxes,  and  deductions.''     A  very  sensible 
construction  can  be  put  upon  these  words  without  coming 
to  the  conclusion,  that  the  vicar  is  to  be  in  a  better  situation 
than  he  was  in  before.     The  rate  which  is  imposed  on  the 
parson  in  respect  of  the  tithe,  is  not  put  upon  the  tithe  itself; 
but  what  is  substituted  in  lieu  of  the  tithe.     If,  therefore, 
there  may  be  by  law  a  rate  imposed  on  the  parson  whilst  he 
is  receiving  the  tithes  in  kind,  there  is  no  reason  why,  upfon 
being  put  in  the  same  situation  by  the  receipt  of  a  com  r«it 
in  lieu  thereof,  he  should  not  be  subject  to  the  same  liability 
to  be  rated  as  he  was  before.    The  mode  of  paying  him  the 
tithes  does  not  alter  the  principle  of  his  legal  liabilities. 
This  mode  of  putting  the  case  will  relieve  the  Court  from 
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the  difficulty  which  the  words  ''  free  and  clear  of  aU  rates, 
taxey,  aud  deductions/'  are  calculated  to  throw  in  the  way 
of  such  a  construction.  All  that  is  said  by  the  act  is,  ^  that 
there  shall  be  issuing  and  payable  to  the  vicar,  a  certain 
sum  of  money,  free  and  cl^ar  of  all  ratea^  taxes  and  deduc- 
tions, such  as  shall  be  equal  to  the  value  of  the  tithes."  The 
only  object  of  the  words  ^  free  and  clear  of  all  rates,  &c." 
wad  to  declare  that,  as  between  the  vicar  and  the  occupier 
of  the  hmd,  there  ahi^l  he  no  claim  by  way  of  set  off  or 
deduction  on  the  part  of  the  latter,  in  reapect  of  any  taiea 
or  assessoieiita  which  might  theretofore  have  been  claisMd; 
but  it  do0s  not  follow,  that  because  the  tithe  is  paid  by  a 
com  rent  or  in  the'  shape  of  money  into  the  hands  of  the 
vicar,  it  should  not  be  liable  to  the  same  burdens  as  the 
tithes  were  before.  These  words  may  have  been  introduced 
out  of  abundant  caution,  to  avoid  the  operation  of  those 
acts  of  parliament  which  impose  taxes  either  upon  the 
landlord  or  tenant,  and  to  prevent  any  question  arising  aa 
to  the  cl^ar  sum  to  be  paid  into  the  haada  of  the  vicar,  but 
still  leaving  the  vicar's  own  liability  to  pay  rates  in  respect 
of  tithes,  or  the  tithes  worth,  without  reference  to  the  in* 
closure  act.  That  is  the  principle  on  which  thu  case  is  to 
be  governed,  and  these  axe  one  or  two  cases  to  shew,  that  that 
is  the  legitimate  and  proper  construction.  In  Rex  v.  Laat' 
beth  (a)  it  waa  held,  that  where  a  parson  allows  the  oc- 
cupier of  the  land  to  retain  his  tithes,  still  he  is  liable  to  the 
poor's  rate«  So  if  there  be  a  modus  or  composition  real, 
the  parson  is  rateable  just  as  much  as  if  he  receives  the  tithe 
in  kind*  If  this  be  so,  what  di6ference  is  there  in  the  prin- 
ciple of  the  parson's  liability  in  this  case,  arising  from  the 
circunvstance  of  his  receiving  the  payment  secured  by  the 
iuclosure  act  instead  of  his  tithes  in  kind  as  heretofore  f  It 
cannot  be  said,  that  because  this  payment  ia  called  rmt^ 
any  difference  arises.  There  is  no  magic  in  the  word  rent^ 
The  Court  must  look  to  the  nature  of  the  payment.  Rents 
in  one  sense  are  not  rateable  to  the  poor ;  but  if  the  sub- 
(a)  Stra.  534.    See  Reg.  v.  Bartkti,  16  Via.  Abr.  tiu  Poor.  4^7. 
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stance  of  the  thing  be  a  money  payment  in  lieu  of  titfaei  the 
same  liability  still  continues.  The  substitution  of  a  corn 
rent  instead  of  the  tithe  does  not  vary  the  principle  on 
which  the  payment  is  made.  By  the  statute  43  Eliz.  c.  2. 
the  rate  is  imposed  not  upon  the  tithe  itself  but  on  the  parson 
in  respect  of  the  tithe.  Here  therefore  the  rate  will  attach 
upon  that  which  is  substituted  in  lieu  of  the  tithe.  For  this 
Lowndes  v.  Home{a)  is  an  express  authority.  A  com  rent, 
when  it  is  paid  into  the  hands  of  the  parson  in  lieu  of  tithes 
and  as  an  equivalent,  is  still  rateable  under  the  words  of  the 
statute  of  Elizabeth.  There  are  one  or  two  cases  which 
establish  this  point.     [Here  the  Court  stopped  him.] 


Marryaif  contrd.  The  effect  of  the  statute  set  out  in  the 
plea  is  to  exempt  the  vicar  from  the  liability  to  pay  poor's 
rates,  and  no  other  construction  can  be  put  upon  the  words 
'^  free  and  clear  from  all  rates,  taxes,  and  deductions  what- 
This  principle  is  established  by  the  cases;  if  a 


soever. 


parson  lets  his  tithes  by  parol  for  a  year,  then  he  is  consi- 
dered only  as  the  seller  of  the  tithes,  and  he  is  still  rateable; 
but  if  he  makes  a  permanent  bargain  by  lease,  binding  him- 
self during  the  whole  term  at  a  fixed  unvarymg  rent^  then  be 
ceases  to  be  rateable,  and  the  liability  attaches  upon  the 
lessee.  So  if  an  act  of  parliament  gives  the  parson  a  com- 
pensation in  lieu  of  tithes,  free  from  all  rates,  taxes,  and 
deductions  whatever,  he  is  also  exempt.  In  this  case  the 
act  of  parliament  gives  the  clergyman  a  certain  com  rent 
in  lieu  of  his  tithes,  which  is  to  be  paid  during  a  certain 
number  of  years,  without  any  variation  as  to  die  amount, 
and  therefore  it  is  to  be  constraed  as  a  lease  of  the  tithes, 
and  subject  to  the  same  rule  of  law.  The  case  of  Rex  v. 
Lambeth f  as  reported  in  8  Mod,  61.  is  an  authority  against, 
instead  of  being  in  favour  of  the  argument  on  the  odier  side. 
It  appears  from  that  report  of  the  case,  that  the  parson  had 
let  the  tithes  on  lease,  and  that  the  lessee  had  allowed  the 
occupiers  of  the  land  to  retain,  and  it  was  held,  that  the 
(a)  2  Sir  W.  Bl.  1252. 
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farmefB  of  the  tithe  were  to  be  rated;  but  it  was  added  by 
the  Court,  *'  it  is  true  it  might  be  otherwise  if  an  under- 
lease had  been  made  thereof."  The  case  of  Lowndes  v. 
Home  is  mainly  distinguishable  from  this.  In  that  case 
there  was  no  provision  that  the  money  should  be  paid  as 
rent.  Here  the  language  of  the  act  is,  that  there  should  be 
issuing  and  payable  to  the  vicar  a  yearly  ''  rent**  out  of  the 
old  inclosures,  which  makes  a  material  distinction  between 
the  two  cases.  But  it  is  said,  on  the  other  side,  that  the 
words  **  free  and  clear  from  all  rates,  taxes,  and  deductions 
whatsoever,"  may  mean,  as  between  the  vicar  and  the  occu- 
pier of  the  land,  such  deductions  as  the  latter  might  thereto- 
fore have  been  allowed  to  make,  leaving  the  vicar's  liability 
to  pay  poor  rates  still  untouched.  The  act  of  parliament, 
however,  contains  the  words  "  rates  and  taxes."  It  cannot 
be  doubted  that  these  words  were  meant  to  include  ''  all 
parish  •  rates"  on  the  one  hand,  and  ''  all  parliamentary 
taxes"  on  the  other.  No  other  sense  can  be  given  to  the 
words.  -  The  next  case  applicable  to  this  subject  is  Rex  v. 
Toms  (a).  In  that  a  private  act  of  parliament  had  passed 
for  settling  the  rights  of  the  vicar  of  St.  Michaers,  Coventry, 
and  by  one  section  it  authorized  the  making  an  assessment 
in  a  certain  mode.  By  a  subsequent  section  an  option  was 
given  to  the  parish  officers  to  raise  for  the  vicar  yearly,  in  lieu 
of  the  assessment  before  provided  for,  a  sum  not  exceeding 
300/.  and  not  less  than  280/;  which  was  to  be  paid  to  him 
^*  clear  of  all  taxes,  deductions,  charges,  and  expenses,  pa- 
rochial, parliamentary,  or  otherwise  whatsoever;"  and  Lord 
Mansfield  held,  that  although  the  claims  of  the  vicar  were 
satisfied  by  the  former  mode,  and  the  clause' appointing 
that  mode  did  not  contain  any  express  exemption,  yet  the 
vicar  was  not  liable  to  be  rated  in  respect  of  the  money  so 
raised.  Wherever  an  act  of  parliament  contains  an  exemp- 
tion in  terms  similar  to  the  present  case,  either  with  respect 
to  tithes  or  tolls,  it  has  always  been  construed  sufficient  to 
exempt  property  from  poor  rates.  This  principle  was  re- 
(a)  1  Doug.  401. 
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cognized  with  f  aspect  la  tithes  in  B49  v^  Topiam  (a)*  So 
also  it  was  recognized,  and  adopted  with  respect  to  loUs  in 
Rex  V.  The  Hull  Dock  Compa^9»  (t),  Res  v.  TAe  Ca/der  «iiid 
RusTQN.  g^^j^  Na^gation  (c),  and  jR^a?  v,  TAe  Gwad  Juuction 
Ca^al  (d)«  Ink  a  more  recent  case,  Rfue  v.  Tht  du$tic€$  ^ 
Buckinghamshire  {e)f  where  the  question  was  whether  a 
rector  who  lets  his  tithes-  by  parol  to  the  occupiers  of 
lands,  in  respect  of  which  the  tithes  ariscj,  and  receiiiea  a 
haU-yearl;  composition  in  the  «ature  of  retU,  can  Ue,  troated 
as  an  occupier  of  tithes  within  the  meaning  of  the  general 
highway  acV  1^3  Geo.  3,  c,  7ft-  a.  34.  and  rateable  to,  the 
highways  m  the  parish,  the  Court  emteiitained  considerable 
doubi  upon  the  point,  and  therefore  refused  a  maodaanus  to 
justices  to  issue  a  warrant  of  dist^es^  to  levy  tbe  rale  o» 
the  rector.  But  none  of  these  casea  are  so  strong  as  the 
present;  for  here  there  is  a  specific  parliamenlaiy  contoact, 
expressly  exempting,  the  vicar  from  all  rates  and  taxes.  Thet 
coipmissioners  in  making  their  computation  of  the  value  oC 
the  tithea  must  be  supposed  to  have  calculated  wl|at  would 
have  been  their  equivalent,  free  from  the  payment  of  taxes 
and  assessmenti^i  and  therefore  there  is  no  reason  whatever 
for  restraining  the  natural  import  of  the  words  of  exemption 
now  relied  upon..  On  thes^  grounds  the  avowiy  is  answered 
by  the  plea. 

Tindal,  in  reply.  It  is  assumed  on  the  other  side,  that 
the  commissioners  must  be  supposed  to  have  tajken  into 
their  calculation  the  value  of  the  tithes,,  exempt  from  the 
payment  of  taxes  and  assessments.  That  fact  does  not 
appear' one  way  or  tbe  other,  and  therefore  cannot  be  as- 
sumed. The  quesjtion  is,  what  is  the  legal  interpretation  to 
be  put  upon  the  statute  set  out  in  the  plea  i  ]f  it  be  clear 
that  th^  object  of  the  statute  was  merely  to  give  to  the 
vicar  a  compensatioa  in  lieu  of  the  tithes,  which  would 

(fl)  12  East,  546.  (6)  1  T.  R.  «19. 

(c)  1  B.  &  A.  S6d.  {d)  Id.  889. 

(e)  Ante,  vol.  ii.  G89. 
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otherwise  h«¥e  been  payable^  then  it  follows,  as  a  legal  1825. 
conclusiQH;  tbat  the  words  "  free  and  clear  fi«om  all  rates,  ^^^^^ 
taxes,  and  deductions  whatsoever/'  mean  nothing  more  than  v. 

free  and  clear  from  all  rates  and  taxes  as  between  the  Qccu*  Eustom. 
fier  of  the  land  and  the  vicar.  The  words  of  exemption 
relied  upon  cannot  receive  the  unlimited  construction  con- 
tended for.  Suppose  the  property  tax  act  were  now  in 
operation,  could  it  be  contended,  for  a  moment,  that  the 
vicar  would  be  exempt  from  the  payment  of  thai  impost 
under  the  operation  of  the. words''  all  rales,  tables,  and  de* 
ductions  whatsoever?"  Clearly  not;  and  therefore  the  aiw 
gument  on  the  other  side  shews,  that  the  obvious  intentiou 
of  the  legislature  was  to  prevent  disputes  between  the  vicar 
and  his  parishioners,  by  providing  that  the  parson  shall 
have  a  net  sum  without  regard  to  such  taxes  and  rates  as  are 
usually  paid  by  the  occupier  in  the  first  instance;  but  still 
living  the  parson's  own  personal  liability  to  poor's  rates 
under  the  statute  of  Elizabeth,  in  respect  of  the  beneficial 
enjoyment  of  the  tithes  in  anoUier  mode,  as  it  stood  before* 
If  the  legislature  had  intended  to  exempt  the  parson  from 
the  poor's  rate  in  respect  of  this  money  payment,  it  would 
have  said  sq  in  terms;  and  the  silence  of  the  act  of  parlia^ 
raent  upon  this  point  shews  that  it  was  not  intended  lo 
relieve  the  parson  from  his  own  personal  liability  qui  pais 
son.  The  casje  of  Rex  v.  Toms  was  well  decided,  but  it 
does  not  apply  to  the  present  case,  except  in  so  far  as.  it 
strengthens  the  argument  in  favour  of  the  rateahility  of  the 
parson  in  this  instance.  There  the  difficulty  arising  herq 
was  provided  for.  The  overseers  having  first  to  make  an 
assessment  upon  the  parish  to  pay  the  parson's  stipend,  ii 
would  have  been  somewhat  singular,  if,  ^ter  a  limited  sura 
was  raised  for  that  purpose,  the  parson's  income  was  to  be 
subjected  to  a  deduction  at  the  instance  of  the  same  persons, 
in  the  shape  of  a  poor's  rate.  The  cases  widi  res^t  to 
tolls  are  wholly  inapplicable,  because  tolls  not  being  raler 
able,  per  se,  it  was  necessary  to  introduce  into  canal  acta 
such  special  provisions  as  would  either  exempt  them  from, 
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or  subject  them  to  rates,  as  matter  of  convention.  The  short 
answer  to  the  case  on  the  other  side  is,  that  if  the  legislature 
had  meant  to  exempt  the  vicar  from  poor's  rates,  they  would 
have  done  so  in  terms,  but  not  having  done  so,  the  vicar  is 
liable,  under  the  statute  of  Elizabeth^  to  be  rated  as  other 
parsons  and  vicars,  notwithstanding  the  words  of  exemption 
contuned  in  this  inclosure  act. 


Baylbt,  J. — Under  the  statute  43  Eliz.  c.  2.  there  is 
no  doubt  that  a  parson  or  vicar,  eo  nomine,  is  liable  to  be 
rated,  and  it  is  not  at  all  necessary,  in  order  to  bring  him 
widun  the  operation  of  that  act,  to  shew  that  he  is  an  oc- 
cupier of  lands  in  the  parish.  But  the  question  here  is, 
whether  there  is  or  is  not  an  exemption  in  this  private  act 
of  parliament  in  favour  of  the  present  plaintiff.  This  act 
was  a  matter  of  bargain  between  the  proprietors  of  lands  on 
the  one  hand,  and  the  vicar  on  the  other.  They  were  to 
make  their  own  terms,  and  specify  what  those  terms  should 
be,  and  then  from  seeing  the  language  they  have  used,  we 
are  to  determine  what  they  meant,  and  what  it  is  the  legis- 
lature has  sanctioned.  The  act  begins  by  declaring  that  the 
commissioners  shall  make  a  valuation  of  the  tithes  arismg 
or  renewing  out  of,  in,  or  upon  the  homesteads,  gardens, 
orchards,  and  inclosures,  8cc.;  that  provision  will  operate 
upon  every  homestead,  garden,  orchard,  and  inclosure  in  the 
parish,  and  therefore  will  be  a  benefit  connecting  itself  with 
every  proprietor  in  the  parish,  because  from  and  after  the 
passing  of  the  act,  he  will  hold  his  property  free  from  the' 
payment  of  tithes,  which  must  have  a  natural  tendency  to 
increase  the  value  of  his  land,  by  enabling  him  to  obtain  a 
higher  rent.  When  the  commissioners  have  ascertained  the 
value  of  the  tithes,  they  are  to  inquire  what  has  been  the 
average  price  of  good  marketable  wheat  during  fourteen 
years  prior  to  18 19^  and  then  set  forth  in  their  award  what 
quantity  of  such  wheat  would  be  equal  to  the  value  of  the 
tithes.  I  am  very  much  disposed  to  think  that  upon  this 
part  of  the  act,  the  commissioners  could  not,  as  has  been 
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suggested,  make  up  the  value  of  the  tithes  upon  the  prin- 
ciple that  the  clergyman  would  afterwards  be  liable  to  pay 
rates  and  taxes  out  of  the  money  which  he  received;  and 
therefore  up  to  that  extent  I  go  along  with  Mr.  Tindal,  in 
thinking  that  the  bargain  on  the  part  of  the  vicar  would  be 
for  the  full  money  value  of  the  tithes  if  sold  by  an  indifferent 
person.  Then  comes  the  provision  that  ''  there  should  be 
issuing  and  payable  to  the  impropriator  and  vicar,  respec- 
tively, such  several  yearly  rents  or  sums  of  money,  as  should 
be  equal  in  value  to  the  quantity  of  wheat  so  to  be  ascer- 
tained;'' but  these  payments  are  to  be  ^*/ree  and  clear 
from  all  rates,  taxes,  and  deductions  whatsoever/*  Now  do 
these  words  mean  any  thing?  If  they  do,  we  are  to  say  what 
their  meaning  is.  To  my  mind  the  sense  endeavoured  to 
be  put  upon  them,  in  the  argument  for  the  defendant,  is  by 
no  means  satisfactory.  It  is  suggested,  that  they  mean  free 
and  clear  from  all  rates,  taxes,  and  deductions  whatsoever, 
as  between  the  vicar  and  the  occupier,  which  the  latter 
would  be  entitled  to  set  off  prior  to  that  period,  when  paying 
his  tithes.  But  what  those  deductions  are  to  be  is  not 
pointed  out,  and  therefore  there  is  no  satisfactory  solution 
of  their  meaning.  The  words  are  either  useless,  or  they 
must  have  some  meaning.  It  cannot  be  said  that  they  are 
useless,  for  we  must  not  assume  that  in  making  a  bargain  of 
this  kind,  which  was  to  be  sanctioned  by  act  of  parliament, 
the  parties  would  allow  the  introduction  of  words  of  such 
import,  without  duly  considering  what  they  meant  to  ex- 
press. We  must  suppose  that  the  parties  to  be  affected  by 
them  were  fully  aware  of  their  import.  I  can  conceive 
that  the  vicar  would  say  to  the  parishioners,  *^  I  am  now 
acceding  to  that  which  I  cannot  be  compelled  to  accede  to. 
You  cannot  get  this  inclosure  act  passed  unless  you  do  somefr 
thing  for  me.  You  have  not  been  in  the  habit  of  assessing 
me  to  the  poor  rate,  because  I  have  been  easy  with  you  as 
to  the  tithes,  and  therefore  1  wish  to  continue  upon  the 
footing  that  I  have  hitherto  been." — Or  he  might  say,  "  I 
liave  been  in  the  habit  of  being  rated;  I  think  that  is  a 
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burdsh^  upon  me^  it  not  bemg  the  practice  in  any  odier 
part  of  tlie  kingdom  to  rate  the  vicar;  I  will  have  a  money* 
v.'*""  payment  for  my^tithe^  free  and  clear  from  any  burthen  that 
RnsTov.  iii^  p^^Qf  iQgy  bring  upon  the  parish:  that  shall  be  a  sam, 
with  reference  to  any  deductions  for  which  I  might  be  liaUe, 
if  the  tithes  were  taken  in  kind,  and  I  agree  to  take  that  sum 
for  a  giten  number  of  years,  on  condition  of  introducing 
these  words,  '  free  and  cieur  from  all  rates,  taxes,  and  de* 
Auctions  whatsoever.' "  Now  the  only  tax  which  the  pa- 
rishioners would  have  been  previously  entitled  to  deduct 
would  have  been  the  land-tax.  The  vicar  wouM  clearly  be 
exonerated  fit>m  that.  If  so,  why  is  he  not  to  be  exonerated 
from  all  other  rates  and  taxes,  when  the  words  are  laige 
enough  to  effect  that  object;  and  when  it  is  reaaonable  to 
s«|ipose  that  such  was  the  stipulation  on  the  one  hand,  and 
assented  to  on  the  other  ?  The  difficulty  I  have  is  in  saying, 
bow  any  meaning  can  be  put  upon  tbe  words,  unless  we 
hold  that  the  money  is  to  be  paid  free  from  every  rato,  every 
tax,  and  every  deduction  whatsoever.  It  appears  to  me  that 
the  intention  of  the  act  was,  to  pay  into  the  vicar's  hands  a 
neat  sum  of  money  applicable  wholly  and  solely  to  his  own 
purposes,  and  not  liable  to  any  diminution  by  poor  rate; 
land-tax,  or  any  other  deduction  whatsoever.  On  these 
gronnds  I  am  of  opinion,  that  the  plaintiff  is  entitled  to 

Bt. 


HoLftOTis  J. — I  am  also  of  opmion,  that  the  vicar  is 
entitled  to  a  complete  exemption  from  all  rates,  taxes,  and 
deductions  whatsoever.  There  is  no  rule  of  construction 
applicable  to  acts  of  parliament,  which  is  to  restrain  the 
operation  of  the  words  in  question  to  a  more  narrow  extent, 
if  any  meanmg  is  to  be  given  to  the  language  of  the  legisla* 
tore.  It  is  true  that  the  tithes  of  the  parish  are  to  be  abo- 
lished, and  that  an  adequate  compemation  is  to  be  given  to 
the  vicar  in  lieu  of  them;  but  I  think  it  must  be  taken,  from 
the  language  of  the  act  of  parliament,  that  the  intention 
was,  that  an  adequate  compensation  should  be  given,  free 
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frcpm  tH  nftes,  t&^es,  and  iledMliotn  whatsoever.  It  ap- 
perils  to  int  tfaat  that  pun  of  thfe  Act  which  declares  diat 
there  shonM  be  ''  issiirag  and  payable  to  the  vicar  a  yearly 
rent  or  sum  of  money/'  meand,  thttt  he  shall  '*  have  and 
keep"  the  whole  of  such  yearly  rent  or  s^m  of  money,  free 
and  clear  from  all  rates,  taxes  and  deductions  whatsoever. 
If  this  exemption  was  meant  to  be  beneficial  to  the  vicar, 
whidi  np  doubt  it  was  intended,  I  cto  see  no  benefit  he 
vterives,  if  he  is  first  to  have  his  right  to  tithes  reduced  to  a 
money-payment  for  a  given  number  of  years,  and  then  to 
be  liable  to  a  separate  rate  upon  himself.  If  the  words  are 
to  have  any  Operation,  we  must  put  upon  them  their  natural 
and  obvious  sense ;  and,  in  my  opinion,  that  is,  to  exempt 
the  vicar  from  poor's  rate  as  well  as  all  other  tax^s  tfnd  de^- 
duetions  ^hatsoeter. 
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LiTTLEDALB,  J.,  who  had  advised  upon  the  case  when 
at  the  bar,  declined  giving  any  opinion. 

Judgment  for  the  plaintiff. 


Irbson  rf.  Peakman,  Gent,  one,  &c. 


Assumpsit  against  an  attorney,  for  negligence.  Plea,  By  indentures 
non  assumpsit,  and  issue  thereon.  At  the  trial  before  Hul-  ^l^rda^ 
in  1796y  an  estate  was  conveyed  to  A.  and  B,  to  the  use  of  A,  his  heirs  and  assigns  for 
evier.  A.  devised  the  estate  to  his  daughter  and  to  the  heirs  of  her  bod?,  but  in  case 
she  died  without  issue  of  her  body  at  her  decease,  then  to  his  nephew  and  his  heirs  for 
ever.  In  Tebruaiy^  1814,  the  daaghter  suffered  a  recovery  of  the  estate,  and  upon  her 
ikiarriiiget  in  March  in  the  ssme  year,  execated  deeds  of  lease  and  relsMo,  reciting  that 
she  was  seised  in  fee  simple  of  the  estate,  and  conveyed  the  same  to  trustees  in  trust  for 
her  and  her  husband  and  their  i^sue,  and  in  default  o'f  issue  to  suCh  person  as  she  should 
appoint.  The  marriage  took  place,  and  the  daaghter  died  without  issne^  having  devised 
the  estate  in  fee  to  her  husband,  who  survived  her: — Held,  that  the  recovery  suffered 
by  the  daughter  was  inoperative,  because  at  that  time  the  legal  estate  Ar  life  was  in  B. 
and  she  was  only  equitable  tenant  for  life  with  a  legal  remainder  in  tail,  and,  conse- 
<]uently,  that  her  husband  had  no  title. 

Where  the  attorney  of  the  vendee  df  vti  estate  was  employed  to  investigate  the  title 
thereto,  and  in  taking  the  ooinion  of  counsel  thereon,  omitted  to  state  in  the  case,  certain 
deeds  materially  affecting  liie  title,  and  upon  the  faith  of  the  opinion  given  (which  would 
have  been  different  had  all  the  deeds  been  stated)  the  vendee  condoded  the  purchase, 
but  was  afterwards  damnified  by  finding  that  the  title  was  imperfect :— Held,  that  the 
attdmey  vras  liable  to  him  in  an  action  for  negligence. 
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lock,  B.  at  the  last  Lent  aBsizes  for  the  county  of  Wartfpickf 
the  plaintiff  obtained  a  verdict^  damages  600/.;  bat  the  de- 
fendant having  moved  for  a  new  trial,  the  Court  directed 
the  facts  to  be  stated  in  a  special  case. 

The  plaintiff  had  contracted  for  the  purchase  of  an  estate, 
consisting  of  freehold  lands  and  premises,  at  the  sum  of 
3,400/.  frora  one  Joseph  Burbu^e,  who  had  contracted  to 
sell  the  same  to  the  plaintiff  in  fee.  In  1818  the  plaintiff 
employed  the  defendant  as  his  attorney  to  inquire  into  and 
inspect  the  tide  of  Burbidge  to  this  estate.  By  indentures 
of  lease  and  release  of  the  Qth  and  1 0th  of  October,  1796, 
respectively,  the  estate  in  question  was  conveyed  to  Thomas 
Maliu,  the  father  of  Elizabeth,  late  wife  of  Burbidge  the 
vendor,  and  to  one  John  Caldecott,  to  hold  unto  the  said 
T.  Malin  and  J.  Caldecott,  and  their  heirs  and  assigns,  to 
the  only  proper  use  and  behoof  of  the  said  T.  Malin  and  J. 
Caldecott,  and  the  heirs  and  assigns  of  the  said  T.  Malin 
for  ever,  (the  estate  of  the  said  J.  Caldecott  being  used  only 
in  trust  for  the  said  T.  Malin,  his  heirs  and  assigns.)  Malin, 
by  his  will  of  the  1 1th  of  jiprit,  1807,  gave  and  devised  the 
said  estate  to  his  daughter  £•  Malin,  and  to  the  heirs  of  her 
body ;  but  in  case  she  died  without  leaving  any  issue  of  her 
body,  lawfully  begotten,  and  living  at  her  decease,  then  he 
gave  and  devised  the  estate  to  his  nephew  Thomas  Malin, 
and  to  his  heirs  for  ever.  £.  Malin,  the  daughter,  afterwards 
married  one  Wagstaff,  and  after  his  death,  on  the  1 1th  of  Fe- 
bruary, 1814,  by  indenture  of  bargain  and  sale  of  that  date 
duly  enrolled,  the  said  £.  Wagstaff,  therein  described  as 
only  child  and  devisee  in  tail  general  under  the  last  will  and 
testament  of  T.  Malin  deceased,  granted,  bargained,  sold, 
and  confirmed  the  said  estate  to  one  J.  T.  Wratislaw,  to 
tlold  to  the  said  Wratislaw,  his  heirs  and  assigns,  to  the  in- 
tent diat  he  might  become  tenant  of  the  freehold,  against 
whom  a  good  and  perfect  recovery  might  be  suffered, 
wherein  one  J.  Dawson  was  to  be  demandant,  Wratislaw 
tenant,  and  E.  Wagstaff*  vouchee,  to  the  use  of  E.  Wagstaff', 
her  heirs  and  assigns  for  ever.    In  pursuance  of  this  deed,  a 
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recovery  was  suffered  in  Hilary  temsy  54  Geo.  3.,  wherein  1825. 
the  said  Dawson  was  demandant,  Wratislaw  tenant,  JE. 
Wagstnff  VQw:\iet J  and  one  T.  F.  Martin  common  vouchee  **i7 
of  the  said  estate.  £.  Wagstaff,  by  indentures  of  lease  and  P^wa»« 
release  and  settlement,  of  the  4th  and  5th  of  March,  1814^ 
of  four  parts,  made  between  the  said  £.  WagUaff  oi  the 
first  part,  J.  Burbidge  of  the  second  part,  J.  Dray  son  and 
W,  Dester  of  the  third  part,  and  J.  Dawson  and  J.  2'. 
Wratislaw  of  the  fourth  part ;  after  reciting  that  the  said 
E.  Wagstaff'  was  seised  in  fee  simple  of  the  said  estate,  and 
that  a  marriage  was  intended  to  be  had  between  the  said 
E.  Wagstaff  and  J,  Burbidge,  the  same  was  limited  and 
assured  to  the  said  J. ^D  ray  son  and  W.  Dester,  m  trust  for 
the  said  E.  Wagstaff'^nd  J.  Burbidge,  and  the  issue  of  the 
said  marriage;  and,  in  default  of  issue,  to  such  person. as 
she  should  appoint  by  deed,  or  by  her  last  will  and  testament 
in  writing,  direct,  limit,  or  appoint.  The  marriage  between 
J.  Burbidge  and£.  Wagsta^v^as  afterwards  duly  solemnized, 
and  she  died  without  issue,  leaving  the  said  J.  Burbidge 
her  surviving,  havmg  by  her  will  of  the  2dth  of  August, 
1815,  made  under  the  said  power,  siven,  devised  and  be- 
queathed the  said  estate,  to  the  use  of  her  husband  J,  Bur- 
bidge, his  heirs,  executors,  administrators,  and  assigns,  for 
ever.  J.  Burbidge,  after  the  death  of  his  wife,  having  con* 
tracted  to  sell  the  estate  to  the  plhintiff  in  fee,  in  pursuance 
of  such  contract  an  abstract  of  his  title,  as  vendor,  containing 
sixty-five  brief  sheets,  was  sent  by  the  vendor's  attorney  to 
the  defendant  as  attorney  for  the  vendee,  containmg  among  . 
other  things  the  deeds  of  the  9th  and  10th  of  October,  1796, 
and  the  defendant  received  the  same  in  that  character ;  but 
3D  that  abstract  the  vendor's  attorney  wholly  omitted  to  state 
certain  indentures  of  lease  and  release,  dated  the  ^th  and 
^thdof  February,  1814,  made  between  J.  Caldecott  of  the 
one  part  and  £.  Wagstaff  of  the  other  part,  whereby  J.  CaU 
decott  conveyed  the  said  estate  vested  m  him  unto  the  said 
£•  Wagstaff,  her  heirs  and  assigns ;  but  an  abstract  of  those  ^ 

deeds  was  delivered  by  the  vendor's  solicitor  to  the  defendant 
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]6d5.  on  the  €7tii  of  March^  1818.  Hie  conveyance  and  assigD* 
ment  of  the  estate  to  the  plaintiff  were  executed  on  the  24th 
of  July f  1818.  J.  Caldecoti  is  still  living*  The  defendant, 
'p£AiittAir.  iQ  the  course  of  the  said  employment,  after  such  receipt,  in* 
stead  of  sending  the  original  abstract,  or  a  complete  copy 
thereof,  fw  the  consideration  and  advice  of  counsel,  prepared 
and  sent  to  JR.  Prettan,  Esq.  the  counsel  whom  he  consulled, 
a  case,  as  and  foran  abstract,  containing  only  eight  brief  sheets, 
being  part  of  the  abstract  of  sixty-five  sheets,  commencing 
the  account  of  title  wttli  the  will  of  T.  Muliru  The  abstract 
of  sixty«five  sheets  included  sixty  years'  title.  The  abstract 
of  eight  sheets  contained  an  abstract  of  tlie  will  of  the  said 
T.  Mclin,  of  the  deed  of  the  1 1th  of  February,  1814,  of  the 
tecovery  of  Hilary  terra,  64  Geo.  3.,  of  die  deeds  of  the  4di 
and  5tfa  of  March,  1814,  and  of  the  will  of  £.  Burtndge,  of 
the  88th  of  August  J 18 15 ;  but  omitted  altogether  to  mentios 
the  deeds  of  the  9th  and  10th  of  October,  1796.  Upon  oc- 
casions of  this  sort,  it  is  most  usual  for  the  vendee*s  attorney 
to  send  to  the  counsel  whose  opinion  he  takes,  the  original 
abstract  as  he  receives  it  from  the  vendor's  attorney,  but  the 
practice  is  not  always  so.  At  the  end  of  the  said  case  of 
eight  sheets,  the  defendant  stated  the  following  case,  and 
laid  the  same  before  Mr.  Preston,  "  Case.  Thomas  Matin, 
the  testator  (in  p.  1.)  9Pas  seised  in  fee  of  the  premises  de- 
scribed in  p.  4.  to  be  situate  in  Woolscott,  in  the  pariah  of 
Grandbf>rough  (he  having  purchased  the  same),  subject  to  a 
mortgage  which  he  made  thereon  for  2,000  years,  for  se- 
curing 2,400/.  and  interest,  1,000/.  of  which  was  due  at  his 
decease,  the  residue  having  been  repaid  by  him.  Mr.  T. 
Jreson  has  purchased  the  premises  described  in  p.  4.  of  Mr. 
Burbidge,  the  devisee  under  his  wife's  will :  you  will  please 
to  advise  whether  Mr.  Burbidge  can  make  a  good  iMe  to 
the  said  premises  to  Mr.  Ireson,  and  by  what  means.'* 
Upon  which  case  Mr.  Preston  gave  the  following  opinion* 
''  A  good  title  may  be  made  by  Mr.  Burbidge  and  his  mort- 
gagee to  Mr.  Ireson,    The  conveyance  should  be  made  by 
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iodentures  of  lease  and  release  from  Mr.  Burbidgt,  and  bty        1825. 
an  assignment  of  the  residue  of  the  term  of  WOO  years^  to      ^-^^v^*^ 

I&E80V 

attend  the  mhentance.    Judgments,  if  any,  of  which  there  9.  ' 

is  notice,  and  crown  debts  against  Mr.  BHrlndge,Kre  incum*    Ps^^mak. 

brances.   The  widow  (if  any)  of  Thomas  Malin  is  dowable.'' 

In  consequence  of  the  omission  of  the  deeds  of  the  gdi  and 

lOth  Ocii>ber,  1796^  Mr.  Preston  gave  the  opinion  abo?e 

fltated,  which  opinion  he  would  not  haye  given  if  those 

deeds  had  been  set  out  in  die  case  or  abstract  laid  before 

htm ;  and  he  stated,  that  if  the  deeds  of  the  25th  and  ft6tii 

Fdtruaryj  ]814>  had  been  set  out  in  the  case,  t)iiit  pds0 

would  have  made  a  difference  in  his  opiniop.    Under  these 

circumstances  the  plaintiff,  bemg  advised  that  his  title  was 

incomplete,  paid  700/.  to  T.  Malin,  the  devisee  in  remainder 

under  the  will  of  T.  Malin  die  testator,  for  confirmation  of 

bis  title,  who  accordingly,  in  consideration  thereof,  in  Febru^ 

ury,  1B22,  executed  to  the  plaintiff  certain  deeds  of  lease 

and  release  for  that  purpose.    The  plaintiff  also  paid,  on 

this  occasion,  the  attorney  whom  he  employed  in  procuring 

this  confirmation,  two  several  sums  of  170/.  and  74/.,  for  his 

fees,  trouble,  and  expense  relatmg  thereto. 

W.  £.  Taunton  for  the  plaintiff.  In  order  to  support 
this  action,  two  propositions  must  be  made  out ;  first,  that 
the  tide  to  the  estate  was  defective;  and  9econd,  that  the 
defendant  has  been  guilty  of  a  degree  of  negligence  cog- 
nizable by  the  law.  First,  the  tide  was  clearly  defective, 
because  the  recovery  was  rendered  inoperative  by  Caldecott^ 
who  had  a  prior  estate  of  freehold,  not  joining  in  it.  By 
the  deeds  of  9th  and  10th  October,  1796,  the  estates  were 
conveyed  to  Malin  and  Caldecott,  to  hold  to  them  and  their 
heirs  and  assigns,  to  the  only  proper  use  of  them  and  the 
heirs  and  assigns  of  Malin  for  ever;  Caldecoit,  therefore,  « 

upon  the  decease  oi  Malin,  became  seised  of  a  legal  ^tate 
of  freehold  for  life,  and  Matin's  daughter  had  an  equitable 
estate  for  life,  with  the  legal  remainder  in  tail  under  the  vrill 
of  her  fiitber.    Then,  assuming  the  situations  of  these  .par> 
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ties  to  be  such  by  operation  of  law,  a  recovery  suffered  by 
the  former,  without  the  co-operation  of  the  latter,  must 
clearly  be  void ;  because  it  is  an  established  and  well  known 
rule  of  law,  that  in  order  to  suffer  a  valid  recovery,  the 
whole  estate  must  be  either  legal  or  equitable.     It  was 
indeed  held  in  Champernowne  v.  NorM  (a)  that  a  recovery 
suffered  by  a  cestui  que  trust  in  tail,  who  is  in  possession  of 
the  land  under  the  trustee,  is  valid  so  far  as  to  bar  such 
an  estate  tail  and  the  equitable  reversion  depending  upon  it, 
though  there  is  no  legal  tenant  to  the  praecipe ;  but  it  was 
also  held  in  Rohimon  v.  Cuming  (6)  that  such  a  recovery 
would  not  extend  to  affect  a  legal  remainder,  for  recoveries 
suffered  by  parties  having  equitable  interests  can  operate 
only  upon  equitable  trusts.    Salvia  v.  Thornton  (c)  was  the 
case  of  a  recovery  suffered  by  a  party  in  the  situation  of 
equitable. tenant  for  life,  and  legal  tenant  in  tail  in  remainder; 
and  the  Court  there  said  that,  the  party  suffering  the  reco- 
very had  not  such  an  estate  as  would  enable  him  to  suffer 
either  a  perfect  legal  or  a  perfect  equitable  recovery;  for 
that  in  suffering  a  recovery  an  equitable  estate  cannot  be 
blended  Miith  a  legal  estate;  and  upon  that  ground  they 
held  the  recovery  altogether  void.     The  same  rule  was  laid 
down  in  Shapland  v.  Smith  (d),  and  the  same  principle, 
though  under  somewhat  different  circumstances,  was  acted 
upon  in  Silvester  v.  Wilson  (e)  and  Doe  v.  Collier  (f).    This 
recovery,  therefore,  is  altogether  void.    Secondly,  the  de- 
fendant has  been  guilty  of  such  negligence  as  is  cognizable 
by  the  law,  and  for  which  he  is  answerable  in  the  present 
form  of  action.     He  receives  an  abstract,  including  sixty 
years'  title,  and  instead  of  laying  the  whole  of  it  before 
counsel,  he  furnishes  him  with  only  a  part,  and  commences 
his  case  by  stating  that  Thomas  Matin  died  seised  in  fee  of 
the  estate.     Now  that  was  not  true,  for  Thomas  Malin  was 
not  absolutely  seised  in  fee ;  he  had  only  the  equitable  fee : 

^^^3)H^h.  C.  63.  78;  1  P.  Wms.  91^  S.  C. 

{h)  1^.  473;  Forester,  167.  S.  C.  (c)  1  Bro.  Ch.  C.  73. 

(d)  1  Br^  Ch.  C.  75.        <«)  3  T.  R.  444.        (/)  11  Eftit,  377. 
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the  legal  freehold  was  in  himself  and  Caldecott  for  life. 
That  was  a  gross  error.    Taking  the  case  as  stated  by  the 
defendant,  no  lawyer  would  doubt  that  there  was  a  com- 
plete title;  but  taking  it  as  he  ought  to  have  atated  it,  it  is 
admitted  that  the  plaintiff  would  have  been  differently  ad-  • 
vised.    This  is  crassa  negligentia,  for  which  the  defendant 
ought  in  justice  to  be,  and  is  upon  the  authority  of  decided- 
cases,  liable  in  an  action.     Russell  v.  Palmer  (a)  was  an 
action  against  an  attorney,  for  negligence  in  not  charging  a 
defendant  in  execution  within  two  terms  after  judgment  ob* 
tamed  against  him,  pursuant  to  the  rule  of  Court,  'i  Geo.  1  •; 
and  though  it  was  conceded  that  the  language  of  the  rule, 
was  obscure,  and  its  construction  doubtful,  still  the  whole 
Court  held  that  the  defendant  was  guilty  of  negligence,  and. 
that  the  action  was  maintainable  (A).     Reece  v.  Rigby  (c) 
was  a  similar  action ;  the  alleged  negligence  being  that  the 
defendant  permitted  the  plaintiff's  cause  to  be  called  on 
without  first  ascertaining  that  a  material  witness,  whom  the 
plaintiff  had  undertaken  himself  to  bring  into  Court,  was  in 
attendance,  in  consequence  of  which  the  plaintiff  was  non- 
suited; and  there  the  Court  held,  the  jury  having  found  as 
a  fact  that  the  defendant  had  not  used  proper  diligence  in. 
conducting  the  cause,  that  the  action  was  maintainable  in 
point  of  law. 


Tindalf  conti-sL  The  recovery  in  this  case  was  a  good 
equitable  recovery.  First,  the  uses  in  the  deeds  of  the  gth 
and  10th  of  October y  1796,  were  not  executed  by  the  sta- 
tute ;  therefore,  they  became  a  conveyance  at  common  law, 
and  Caldecott f  by  his  survivorship,  took  the  legal  fee  under 
the  habendum,  in  trust  for  the  devisees  under  Malin's  wilL 
Then,  Mrs.  Wagstaff,  at  her  father's  death,  became  equita- 
ble tenant  in  tail  in  possession,  with  an  equitable  remainder 
in  fee  to  Thomas  Malin;  and  so  the  recovery  was  a  good 
equitable  recovery,  and  barred  that  equitable  remainder. 


•  (a)  2  Wils.  325. 
(c)  4  B.  &  A.  202. 


(6)  Vide  LaidUr  v.  Elliott,  ante,  635. 
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Now  thfs  ^ase  is  not  i^ithin  the  statute  of  uses,  27  H.  9. 
c.  10.  It  id  n6t  within  the  first  section,  because  that  ap- 
plies only  to  conveyances  ^'  where  any  person  shall  be  seised 
of  lands>  8tc.  to  the  use,  confidence,  or  trust  of  any  other 
person ;"  whereAs  the  conveyance  here  is  to  the  use  of  two 
persobs^  natnely,  Malin  and  CaldtcoU.  Nor  is  it  within 
the  secoiid  section,  which  applies  only  to  conveyances 
^  Inhere  divers  and  many  persons  shall  be  jointly  seised  of 
aby  lands,  8cc.  to  the  use,  &c.  of  any  of  them  that  be  so 
johtly  seised ;"  for  that  section  is  clearly  copulative,  not 
di^unctive,  and  the  phrase  ''  divers  and  many"  must  imply 
cert&inly  more  than  two  persons ;  whereas  here  die  convey- 
s^nce  is  to  the  use  of  two  only,  with  remainder  to  the  heirs 
of  one  of  them ;  and  the  statute  consequently  can  operate 
alt  most  only  Widi  reference  to  the  joint  estate  declared  in 
Use  for  the  lives  of  the  two,  and  cannot  extend  to  the  sepa- 
rate and  ulterior  estate  of  the  third  party.  This  then  is  a 
common  law  conveyance  vidthin  the  decision  of  the  Court 
ih  Jtnkins  v.  Stade{a).  There  one  gave  land  to  E.  R.  and 
his  ^ife,  habendum  to  them,  to  the  use  of  them  and  the 
heirs  of  their  two  bodies ;  and  for  default  of  such  issue, 
over;  and  it  was  held  that  they  took  an  estate  tail ;  they 
were  in  by  course  of  common  law,  for  this  operated  as  a 
common  law  conveyance.  So  in  Gilbert  on  Uses,  237*  ?•  it 
is  said,  If  A*  and  £.  be  enfeoffed  to  the  use  of  A.  and  his 
heirs,  and  A.  dies,  the  whole  use  shall,  descend  to  bis  heirs ; 
but  B,  shall  remain  ihe  sole  tenant  of  tfie  land,  for  (hb 
deemed  the  intent  of  the  parties  by  the  limitation  of  &^ 
nse.  The  same  principle  is  laid  down  in  Bacon  on  Uses^ 
8.  63.;  and  in  Baeon*s  Works,  vol.  iv.  p.  £04.  But,  sap- 
posing  the  statute  does  apply  to  this  case,  still,  during 
Caldtcotf^  life  at  least,  Mrs.  Wagstaff^s  estate  was  equita- 
ble and  hot  legal.  The  conveyance  was  to  Malin  and 
Catdecoti  for  life ;  remainder  to  the  heirs  of  Malin :  the 
estate  tail  to  Mrs.  fVagstaff,  therefore,  was  eqnitaUe,  and 
continued  so  up  to  the  time  of  suffering  the  recovery ;  for 
(a)  Cro.  Car.  330.  S44. 
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until  the  recovery  was  suffered,  there  was  an  eijuitablf^ 
tenant  to  the  praecipe^  and  an  equitable  contingent  remain- 
der. If  indeed  Mrs.  tVagstaff  had  survived  Caldecott,  and 
after  his  death  had  suffered  the  recovery,  the  case  would 
have  been  different,  because  then  her  equitable  estate  tail 
would  have  been  destroyed ;  but,  as  it  was,  it  never  wa» 
destroyed :  the  nature  of  her  estate  was  indeed  changed, 
because  she  acquired  the  fee  during  the  life  of  Caldecott; 
but  that  is  immaterial,  because  the  nature  of  an  estate  may 
depend  upon,  and  be  changed  by,  the  happening  of  a  contin- 
gency :  Doe  V.  Selby  (a).  But,  supposing  further,  not  only 
that  the  statute  applies,  but  that  Mrs.  Wagstaff^s  estate  was 
legal ;  that  is,  that  the  use  to  Malin  in  fee  was  executed  by 
the  statute ;  and  that  Mrs.  Wagitaff^  therefore,  necessarily 
had  the  legal  estate  tail;  still,  the  remainder  to  Thomas 
Malin  was  a  contingent,  and  not  a  vested  remainder ;  con- 
sequently,  if  the  particular  estate  upon  which  it  was  contin*» 
gent  was  destroyed  before  it  vested,  it  was  thereby  destroyed 
also.  Now  that  particular  estate,  namely,  Mrs.  WagUaff''$ 
estate  for  life,  has  been  destroyed  by  three  several  oieana: 
first,  by  the  operation  of  the  bargain  and  sale  to  Wratidaw^ 
second,  by  the  operation  of  the  recovery,  which  operated 
by  way  of  estoppel ;  and  third,  by  the  merger  of  the  par^ 
ticular  estate  into  the  reversion  in  fee.  First,  the  bar^^in 
and  sale  put  the  estate  tail  in  abeyance;  Co.  Liti.  SSI.  a, 
But,  not  relying  upon  that,  but  admitting  diat  the  wbolQ 
estate  tail  passed  to  fVratulam,  and  that  he  took  a  base  fee, 
still  the  estate  which  he  took  was  not  the  same  estate  which 
waa  in  Mrs,  fVagst^jf.  The  estate  conveyed  by  Mrs,  Wag^. 
siaffVo  IVratislaw  vfM  determiolibl^ in  two  ways;  first,  by 
fiiilure  of  issue  of  herself,  the  tenant  in  tail ;  and  secondly^ 
by  the  entry  of  such  issue ;  but  the  estate  in  Mrs.  WagUaff 
was  determinable  in  one  way  only;  dierefore  it  was  not  the 
same  estate.  Now,  in  order  to  support  the  contingent 
remainder,  it  must  be  the  same  estate ;  Fearne^s  Cont.  Rem^ 
3$B.  Second,  the  particular  estate  has  been  destroyed  by 
(a)  Ante,  vol.  iv.  608. 
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the  recovery  operating  by  way  of  estoppel,  for  the  recovery 
passed  the  interest  of  the  parties  by  estoppel ;  Shepherdfs 
Touchstone^  48.,  Lord  Sayjk  SeaFs  case  (a),  and  Green  & 
Harris's  case  (A) ;  the  contingent  reqoainder,  therefore,  is 
gone,  for  the  destruction  of  the  particular  estate  must  bring 
with  it  the  destruction  of  a  remainder  contingent  upon  that 
estate.  A  recovery  suffered  by  tenant  for  Jife  will  bar  con« 
tingent  remainders ;  Goodrighi  v.  Dunham  (c)  and  Goodlitle 
V.  Biilington(d);  but  a  conveyance  by  lease  and  release, 
executed  by  a  tenant  for  life,  will  not.  Third,  Mrs.  Wag- 
staff's  estate  tail  is  merged  in  the  reversion  in  fee,  and  thus 
also  the  contingent  remainder  is  destroyed.  She  was  tenant 
in  tail  under  the  will  of  her  father,  with  the  reversion  in  fee 
by  descent  from  her  father ;  then  while  her  tenancy  in  tail 
continued  unaltered,  it  did  not  merge ;  2  Cruise's  Dig.  tit.  17, 
a. 42,  p.  429 ;  for  it  was  protected  by  the  statute  De  Donis  (e) : 
but  here  the  tenancy  in  tail  was  altered,  for  by  the  operation 
of  the  bargain  and  sale  and  the  recovery,  it  was  converted 
into  a  base  fee,  and  then  it  merged  in  the  reversion  in  fee ; 
2  Prest.  Conv.  240  (/).  Then,  secondly,  even  if  the  title 
was  defective,  still  this  action  is  not  maintainable,  for  an 
attorney  is  not  liable  unless  there  be  in  his  conduct  either 
crassa  negligentia,  or  lata  culpa ;  Pitt  v.  Yalden  (g),  Baikie 
V.  Chandless  (A),  and  Laidler  v.  Elliott  (i)  ;  and  there  was 
neither  the  one  nor  the  other  in  the  conduct  of  the  present 
defendant.  He  exercised  his  best  discretion  in  the  manage- 
ment of  the  business.  He  laid  such  a  case  before  counsel 
as  he  thought  best  calcukted  to  obtain  an  opinion  whether 
the  vendor  could  make  a  good  title  or  not.  Having  done 
that,  he  did  all  that  he  was  bound  to  do ;  for  an  attorney  is 
not  bound  in  every  such  case  to  lay  before  counsel  the  ab- 
stract which  he  has  received.    He  may  exercise  his  own 

(a)  10  Mod.  45.  (^  Godbolt,  147. 

(c)  1  Doug.  S64.  (d)  2  Doug.  753. 

(0  13  Ed.  1.  c.  ] ;  vide  8  Hep.  61 ;  8  Rep.  74;  Cro.  Eliz.  308. 

(/)  Vide  1  Rep.  49,  a.;  Hob.  383;  Dyer,  115,  pi.  66 ;  3  Bac. Abr.  Si6. 

(g)  4  Burr.  8060.        (&>  3  Camp.  17.        (t)  AQte,6S5. 
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judgment  upon  the  title,  and  if  be  does  that  fairly  and 
honestly,  and  acts  with  reasonable  skill  and  diligence,  he  is 
not  responsible,  even  though  bis  judgment  ultimately  proves 
erroneous.  Here  the  defendant  did  all  he  could ;  for  as  the 
deeds  of  the  25th  and  26th  of  February,  1814,  were  not 
included  in  the  abstract  furnished  to  him,  he  could  not  lay 
them  before  counsel,  and  as  the  deeds  of  the  4th  and  6th  of 
Marchy  1814,  recited  the  fact  of  Mrs.  Wagstaff  being  seised 
in  fee,  there  was  nothing  that  could  reasonably  excite  his 
suspicion  that  Malin  had  died  before  Caldecott. 

The  Court  took  time  to  consider  of  their  judgment,which 
was  now  delivered  by 

Bayley,  J. — This  was  an  action  against  the  defendant, 
an  attorney,  employed  as  such  by  the  plaintiff  in  the  pur- 
chase of  an  estate.  In  the  course  of  his  employment,  he 
received  from  the  vendor  an  abstract  of  his  title,  upon 
examining  which  he  assumed  that  Thomas  Malin  was  seised 
in  fee  of  the  estate.  The  title  rested  upon  certain  deeds  of 
the  date  of  179^,  which  conveyed  the  estate  to  JIfa/iit  and 
Caldecott,  to  hold  to  them  and  their  heirs  and  assigns,  to 
the  use  of  them  and  of  the  heirs  and  assigns  of  Malin  for 
ever.  The  legal  consequence  of  those  deeds  wa»  that  Cal- 
dtcoU  and  Malin  took  an  estate  for  life  as  joint  tenants, 
with  an  inheritance  in  fee  vested  in  Malin.  .  Maiin,  by  his 
will,  devised  the  estate  to  his  daughter  in  tail,  and  she,  in 
1814,  suffered  a  recovery.  The  first  question,  namely,  the 
validity  of  the  title,  depends  upon  the  validity  or  invalidity 
of  that  recovery;  and  the. second  question,  assuming  the 
title  to  be  defective,  is,  whether  the  defendant  has  been 
guilty  of  that  species  of  negligence  which  renders  him  liable 
in  this  action.  Malin  died,  and  Caldecott  survived  him ; 
therefore  his  life  estate  continued  at  law,  and  the  devise  by 
Malin  to  his  daughter  conveyed  only  an  estate  tail,  expect- 
ant upon  the  determination  of  that  life  estate.  Malin' s 
daughter  suffered  a  common  recovery  in  the  lifetime  of  Cal- 
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lBfl5^       deeoti,  md  for  that  puq>oiie  conveyed  the  estate  to  Wraii**^ 

^^^^^"^      tMWf,  in  order  to  make  a  tenant  to  the  pnecipe.    Her  lenl 
iassov  . 

9.  estate  at  that  time  was  no  more  than  an  estate  tail,  ex« 

pectant  upon  the  determination  of  Caldecotfs  life  estate, 
and  if  there  was  not  a  good  tenant  to  the  praecipe,  the  reco- 
▼ery  was  clearly  bad.  What  was  the  situation  of  Malin'n 
daughter  at  that  time  i  Caldecoit  was  tenant  for  life,  and 
trustee  for  her  and  her  heirs  in  tail;  therefore  she  had  an 
eqiutable  estate  pur  autre  vie  while  Caldecott  lived,  and  a 
legal  remainder  in  taiL  Now,  a  recovery  may  be  suffered 
either  by  a  legal  or  an  equitable  tenant  in  tail,  but  then  the 
person  having  the  legal  or  equitable  estate  for  life  must  join 
in  the  recovery,  except  in  the  cases  provided  for  by  the  sta^ 
tute  of  the  14  Geo.  2.  c.  20,  with  respect  to  leases  for  lives. 
Here  the  tenant  for  life  did  not  join  in  the  recovery,  conse- 
quently this  was  a  recovery  suffered  by  a  person  whose  only 
legal  estate  was  a  remainder  in  tail,  and  for  that  reason 
dearly  invalid.  It  is  true  that  she  had  also,  when  she  nuide 
a  tenant  to  the  praecipe,  a  preceding  equitable  estate  for 
life;  but  that  does  not  alter  her  ntuation,  for  the  cases  of 
Shapland  v.  Smiih  and  Sahin  v.  Thornton  have  decidedly 
established  that  an  equitable  estate  for  life  and  a  legal 
remainder  in  tail  cannot  unite  to  make  a  valid  recovery) 
but  that  in  order  to  make  a  good  tenant  to  the  praecipe, 
there  must  be  either  a  legal  estate  for  life  and  a  legal  re- 
mainder in  tail,  or  an  equitable  estate  for  life,  and  an  eqoita* 
ble  remainder  in  tail.  The  estate  must  be  wholly  legal  or 
wholly  equitable:  the  two  cannot  be  blended:  that  was 
laid  down  broadly  in  Shapland  v.  Smiih.  Then  it  has  beea 
said,  that  admitting  the  recovery  tx>  be  void,  still  the  plain* 
tiff  has  sustained  no  injury,  for  that  the  estate  tail,  upon 
which  Malin^s  contingent  remainder  depended,  was  destroyed 
by  the  bargain  and  sale,  and  consequently  the  remainder  ww 
destroyed  also.  The  short  answer  to  that  argument  is,  dut 
the  daughter's  conveyance  by  bargain  and  sale  of  die  estate 
to  the  tenant  to  the  pnecipe^  could  convey  no  asore  than  she 
bad,  and  consequently  could  not  opeimte  to  destroy  the 
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rttiiAiniler.    The  reeent  cate  of  Ddv  t.  J(fi^e$(a)  is  m  mh[       IMS. 

Aority  shewifig  th^t  an  estate  tail  €aa  be  diaeontmued  oafy 

by  the  tenant  in  tail  in  possession;  no  act  by  a  remainder-' 

man  in  tail  can  destroy  the  estate  tail.    It  being  then  maife     Pka^vav* 

outy  that  the  title  in  this  case  was  defective^  and  that  the 

plaintiff  has  thereby  du^tained  an  injury,  the  remaining  ques* 

tion  is,  whether  the  defendant  has  been  guilty  of  negligence. 

It  is  not  necessary  for  us  to  decide  whether  there  has  been 

negligence  or  not;  the  jury  have  found  that  there  has;  and 

the  only  question  for  us  is,  whether  there  is  evidence  sut 

ficient  to  justify  them  in  so  finding.     We  are  of  opinioCi 

that  there  was  such  evidence.    The  defendant  laid  a  case 

before  counsel,  but  he  chose  in  that  case  to  assume  the  fact 

that  Matin  was  seised  in  fee,  instead  of  setting  out  the  deeds 

themselves,  which  would  at  once  have  shewn  that  Caldecoif 

had  an  estate  for  life.    Now,  without  going  the  length  of 

saying  that  it  is  the  duty  of  an  attorney  to  know  the  legal 

effect  of  conveyances,  it  certainly  is  his  duty  either  to  draw 

right  conclusions  from  the  deeds  laid  before  him,  or  to  lay 

the  deeds  themselves  before  his  counsel;  and  if  he  withholds 

the  deeds,  and  draws  a  wrong  conclusion,  he  does  it  ^t  his 

peril.     We  are  therefore  of  opinion,  that  in  withholding  the 

deeds  from  Mr.  Preiton,  and  himself  drawing  the  erroneous 

conclusion  that  Matin  was  seised  in  fee,  the  defendatit  was 

guilty  of  negligence.    There  is  one  other  circumstance  from 

which  we  think  negligence  may  be  inferred*    The  defendant 

received  tlie  abstract  of  the  title  in  February,  1818.    That 

abstract  contained  no  notice  of  the  deeds  by  which  Caldeeoti 

conreyed  the  estate  to  Mrs.  Wagsiaff;  but  when  he  received 

those  deeds,  which  was  beibre  any  conveyance  was  made 

to  the  plaintiff,  be  did  not  lay  them  before  Mr.  Preston,  and 

inquire  whether  they  made  any  alteration  in  his  opinion ; 

which  they  certainly  woald  have  done,  because  if  Mnlin 

bid  really  been  seised  in  fee,  Caideeott  could  not  have  had  * 

any  thing  to  convey.    For  these  itesons  we  are  of  opinion, 

firsts  tfant  the  title  was  defective,  and  second,  that  there  was 

(«)  Aiile^  vol.  ii.  373. 
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sufficient  evidence  to  justify  the  jury  in  coining  to  the  oon^ 
elusion  that  the  defendant  was  guilty  of  such  negligence  as 
renders  him  liable  to  this  action.  The  judgment  of  the 
Court,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plabtiff. 


Where  a  tes- 
tator by  his 
will  charged 
all  his  real  and 
personal  estate 
with  the  pay- 
ment of  his 
debtSy  and 
then  devised 
all  his  real  and 
personal  estate 
to  his  wife,  for 
her  life,  or  so 
long  as  she 
should  remain 
his  widow,  and 
then  directed 
that  all  his 
real  and  per- 
sonal estate 
should  be  di- 
vided accord- 
ing to  the  sta- 
tute of  distri- 
bution, in  that 
cau  made  and 
provided: — 
Held,  that  by 
this  will  there 
was  not  any 
devise  to  any 
person  of  his 
real  estate, 
after  the  death 
or  marriage 
of  his  widow. 


Thomas  v.  Thomas  and  others. 

\1  HE  Vice-Chancellor  sent  the  foUowbg  case  for  the  opi- 
nion of  this  Court: 

John  Thomas  made  his  will,  duly  executed,  and  attested, 
to  pass  freehold  estates  by  devise,  in  the  words  followbg : 
"  I,  John  Thomas,  do  make,  and  declare  this,  my  will  and 
testament,  in  maimer  and  form  foUowmg.  First,  I  charge 
all  and  singular  my  real  and  personal  estate  with  the  pay- 
ment of  all  my  debtsVthen,  I  give,  devise,  and  bequeath, 
unto  my  brother,  Richard  Thomas,  for  and  during  the  term 
of  his  natural  life,  an  annuity,  or  clear  yearly  rent,  or  sum 
of  25/.,  free  of  all  taxes  and  other  deductions,  parliamentary 
or  otherwise,  to  "be  issuing  and  payable  out*  of  certain 
lands  therein  mentioned  and  described,  to  be  paid,  and  pay- 
able, by  equal  half*yearly  payments,  at  the  days  tlierein 
mentioned.  Also,  I  give,  devise,  and  bequeath,  unto  my 
beloved  wife,  Maria  Letitia  Thomas,  all  my  real  estates, 
(and*  which  he  enumerated  by  name,)  for  and  during  the 
term  of  her  natural  life,  or  so  long  as  she  shall  remain  my 
widow.  Also,  I  give,  devise,  and  bequeath,  unto  my  wife, 
the  use  and  benefit  of  all  interest  of  money,  arising  from 
my  personal  estate,  either  in  bonds,  mortgages,  or  simple 
contract  debts;  and  also,  the  use  and  benefit  of  the  house- 
hold'furniture  of  L/anvatigAan,  together  with  the  stock, 
crop,  and  implements  of  husbandry,  8cc.,  that  I  shall  be  pos- 
sessed of  at  the  time  of  my  decease,  for  and  during  her 
natural  life,  or  so  long  as  she  remains  my  widow;  and  im- 
mediately after  her  decease,  or  in  case  of  her  marriage. 
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M^hichever  shall  first  happen,  then  my  will  is,  that  all  my 
real  and  personal  estate*  be  divided  according  to  the  statute 
of  distribution  in  that  case  made  and  provided.'^  The  tes- 
tator was,  at  the  time  of  making  his  will,  and  from  thence 
until  and  at  the  time  of  his  death,  seised  and  possessed  of 
the  real  estates  therein  specifically  mentioned  and  devised 
to  his  wife  during  her  life  or  widowhood,  and  of  no  other 
real  estate.  The  testator  died  shortly  after  the  date  and 
execution  of  his  will,  without  having  revoked  or  altered  the 
same,  leaving  Maria  Letitia  Thomas,  his  widow,  and  James 
Thomas,  Charles  Lloyd  Thomas,  Richard  Thomas,  and  the 
Reverend  Thomas  Seth  Jones  Thomas,  his  four  brothers, 
and  only  next  of  kin  respectively,  him  surviving;  and  the 
:said  James  Thomas  was  the  eldest  brother  and  the  heir  at 
law  of  the  testator.  Upon  the  death  of  the  testator,  Maria 
Letitia  Thomas,  his  widow,  entered  into  possession  of  his 
real  estates,  and  continued  unmarried  and  in  possession  - 
thereof,  and  in  the  receipt  of  the  rents  and  profits,  until  the 
time  of  her  death.  The  testator's  brothers  having  died 
leaving  children  them  surviving,  the  suit  in  chancery  was  be- 
tween the  son  of  the  eldest  brother  (the  heir  at  law  of  the 
testator)  and  the  children  of  the  other  brothers,  who  claimed 
as  next  of  kin,  and  the  representatives  of  the  widow.  The 
question  for  the  opinion  of  this  Court  was,  whether  by  the 
will  of  John  Thomas,  the  testator,  there  was  any  devise  of 
his  real  estates  after  the  death  or  marriage  of  his  widow, 
Maria  Letitia  Thomas;  and,  if  any,  to  whom. 

Tindal,  for  some  of  the  next  of  kin.  Two  questions  vnll  be 
made  upon  this  will.  First,  whether  the  real  estate  passed 
by  the  residuary  clause,  and  second,  if  so,  when  it  vested. 
First,  the  real  estate  clearly  passed.  The  language  of  the 
clause  is  amply  sufficient  for  that  purpose,  and  amounts  in 
substance  to  a  devise  to  the  next  of  kin  of  the  testator,  after, 
the  death  or  marriage  of  the  widow.  It  is  a  well  known  prin- 
ciple, that  formal  words  are  not  necessary  to  express  the. in- 
tention of  the  testator;  it  is  sufficient,  if,  upon  lookmg  at  the 
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1825*       ^1  idtogetber,  t|iat  intentioo  becomes  perceptible.    It  vitt 

^"^^"^      be  aaid,  there  is  no  desigoatio  persoiDBe  her^,  because,  as  there 
V.  is  no  stutute  of  distributions  applying  to  real  propoty,  there 

TjiQjc^  13  DO  Statute  **  in  diat  case  made  and  provided/'  But,  as 
there  is  a  statute  of  distributions,  the  Court  will  take  notice 
of  its  e^tence,  ^nd  will  reject  the  words  which  follow  and 
are  applicable  to  it  The  testator  indissolnbly  connects 
his  re^l  and  personal  property,  and  his  meaning  plainly  is, 
that  the  real  property  shall  be  divided  amoiig  the  same  per- 
sons lis  the  personal  property  would  be  divided  among  by 
the  statute  of  distributiops.  If  there  had  been  a  statute  of 
distributions  fipplying  to  real  property,  the  devise  would 
have  been  luinecessfiry,  and  the  testator  would  not  have 
inserted  it  The  evident  intention  is,  that  the  real  and  per* 
SQQjsl  property  should  pass  together  iss  one  fund,  for  both 
IU>e  charged  with  payment  of  the  testator's  debts,  and  though 
the  real  estates  are  given  to  the  wife  separately  and  by  a 
ccvt^in  description,  which,  however,  includes  all  that  he  ever 
possessed,  the  interjest  and  profits  of  the  personal  estate  are 
afterwards  given  to  her  also.  So,  the  devise  in  question 
cowiprehends  both  the  real  and  personal  property,  and  as  it 
proves  clearly  that  the  t^tator  knew  there  was  a  statute  of 
distributions  applying  to  personal  estates,  the  Court  will 
trefit  the  words  ^'  in  that  case  made  and  provided"  as  mere 
wprds  of  description  of  that  statute  inserted  by  mistake, 
apd  coi^eqiiently  wiU  reject  them  as  surplusage.  Many 
authorities  to  this  effect  may  be  cited.  In  Smith  v.  Can^ 
bell  {a)  it  was  held  by  Sir  WUUam  Grants  M.  R.,  that  a 
bequest  to  the  poarest  relations  of  the  testator  in  his  native 
country,  which  was  Ireland^  extended  to  sisters  of  his  who 
ivere  resident  iu  America.  Thep,  if  there  is  a  sufficient 
desigqatio  personse,  the  objection  that  the  words  of  the 
devise,  strictly  construed,  apply  to  personal  property,  is  not 
material;  because  there  are  many  cases  in  which  the  Court, 
in  order  to  effectuate  the  intention  of  the  testator,  have  in* 
terpreted  words  so  as  to  carry  real  estateS|  wJiMch  ifi  their 
(a)Co<>p.  Rep.  in  Ch.  875. 
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strict  sense  would  carry  only  personal  estates.    Doe  v. 
Roper  (a),  Doe  v.  Langlands  (6),  Doe  v.  Trout  (c),  and 
Pyoi  ▼.  Pyot  (d).    The  last  mentioned  case  is  particularly 
strong  as  an  authority  upon  this  point.    That  was  a  devise 
of  real  and  personal  estate  in  trust  for  a  daughter  in  feei 
but  if  she  died  before  twenty-(«e,  or  marriage,  then  to  the 
nearest  ielati<ni  of  the  name  of  Pyot.    The  daughter  died 
before  twenty-one  or  marriage.    Held,  that  the  devise  over 
was  not  void  for  uncertainty,  nop  confined  to  a  single  person^ 
but  went  to  the  stock  of  the  Pyois,,  who  were  nearest,  and 
that  those  who  had  changed  their  names  of  Pyot  notwilh* 
standing  took  with  the  r^st.    Lord  Chancellor  Hurdmeke^ 
in  his  judgment  there,  said,  that  relation  was  nomen  coUec- 
tivnm  as  much  as  heir  or  kindred ;  that  this  was  a  trust  both 
of  real  and  personafl  estate;  and  suppose  it  had  been  a  devise 
of  personal  only,  all  those  persons  who  were  in  an  equal 
degree  of  relation,  of  the  name  of  Pyot^  would  be  entitled 
to  take  equally ;  and  the  Court  would  have  properly  taken 
into  consideration  what  would  be  the  rule  of  distribution; 
that  the  Court  being  upon  a  question  of  construction  who 
were  the  persons  designed,  the  involving  the  personal  in 
the  same  trust  and  devise  was  a  circumstance  determining 
the  construction  as  to  the  real,  and  affording  a  proper  key 
to  find  out  who  were  the  persons  designed  to  take  under 
the  ^lescriptioi),  for  the  testator  must  have  had  but  one  in- 
tention ;  that  the  personal  was  involved  with  the  real,  and  it 
was  meant  ^t  both  should  go  in  the  same  manner;  and 
should  the  personal  go  to  the  heir  at  law?    That  case  there- 
fore, in  principle,  applies  very  closely  to  the  present,  and 
shews,  that  when  real  and  personal  estates  are  blended,  the 
devise  of  the  personal  is  a  proper  key  to  explain  how  the 
real  estate  is  to  go.    There  is,  however,  one  more  recent 
case,  which  is  completely  dedsive  of  the  present,  namely 
Doe  V.  Over  <e).    There  the  teetator  ^levised  all  such 

(fl)  11  East,  518.  (5)  14  East,  371.         (c)  15  East,  394. 

{d)  1  Ves.  sen.  S35.  Cruise's  Dig.  VI.  185.  S.  C. 
<^)  1  Taom.  808. 
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property  as  he  should  be  possessed  of  at  his  decease,  except 
his  freehold  estates,  to  his  wife,  to  be  her  sole  property. 
And  he  gave  to  her  all  his  freehold  estates  during  her  natural 
life,  and  at  her  decease  to  be  equally  divided  amongst  the 
relations  on  his  side.  It  was  held,  that  all  those  should 
take,  who  would  be  entitled  to  personal  estate  under  the 
statute  of  distributions,  as  well  in  the  maternal  as  in  the 
paternal  line;  and  that  the  devise  spoke  at  the  time  of  the 
testator's  death,  and  not  at  the  time  of  passing  the  devise. 
In  the  present  case,  it  is  perfectly  clear  that  the  testator 
did  not  intend  to  die  intestate  with  respect  to  his  real 
property;  and  as  he  has  devised  his  personal  property  in 
such  a  manner  as  enables  that  to  pass,  his  real  property 
must  be  governed  by  that  devise,  and  must  pass  in  the  same 
channel.  Secondly,  the  devise  vested  '^at  the  time  of  the 
testator's  death ;  that  is,  the  devisees  of  the  real  estate  are 
those  who  would  have  taken  the  personal  estate  under  the 
statute  of  distributions,  at  the  time  when  the  will  came  into 
operation,  namely,  upon  the  death  of  the  testator.  Doe  v. 
Over  (a),  and  Doe  v.  Sheffield  (b).  The  former  of  these 
cases  has  already  been  shewn  to  be  an  authority  upon  .this 
point.  In  the  latter,  under  a  devise  of  land  to  the  sisters 
of  J.  H.  (generally),  their  heirs,  8cc.,  as  tenants  in  common, 
and  not  as  joint  tenants,  one  of  the  three  sisters  of  J.  U., 
who  alone  survived  at  the  time  of  the  devise  made^  and  who 
also  survived  the  testator,  was  held  entitled  to  take  the  whole; 
and  the  Court  said,  that  even  if  she  had  been  only  entitled  to 
a  part,  the  residue  would  not  have  gone  to  the  heir  at  law,  as 
in  the  case  of  a  lapsed  devise,  but  to  the  residuary  legatee. 


H.  J. Stephen^  for  others  of  the  next  of  kin.  The  will  must 
be  construed  to  affect  the  real  estate;  indeed  it  contains 
an  express  devise  in  terms  of  the  real  estate  after  the  death 
or  marriage  of  the  widow.  In  Doe  v.  Chapman  (c)  there 
was  no  express  devise  of  the  lands  in  question,  yet  the 
Court  held  that  they  passed  under  the  will;  because,  as 
the  testatrix  had  two  kinds  of  estates,  namely,  real  and  per- 

(^)  1  Taunt.  263.         {h)  IS  East,  526.         (c)  1  H.  Bl.  22S. 
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sonal,  to  which  the  words- "  all  the  rest  of  my  estate  of  what 
kind  soever"  might  be  applied,  they  coald  not  restrain  the 
meaniDg  of  them  to  personal  property,  and  negative  the 
operation  of  them  as  to  real  estates.  That  is  a  stronger 
case  than  the  present.  The  argument  on  behalf  of  the  heir 
at  law  will  be,  that  as  there  is  no  statute  of  distribution  apply- 
ing to  this  case,  the  words  '^  divided  according  to  the  statute 
of  distribution  in  that  case  made  and  provided,''  must  be 
read  as  meaning,  divided  according  to  law ;  and  consequently 
that  the  real  estate  must  go  to  the  heir  at  law.  In  order  to 
give  a  sensible  construction  to  this  will,  the  Court  must 
omit  either  the  words  **  in  that  case  made  and  provided,** 
or  the  words  ^  according  to  the  statute  of  distribution.'' 
Now,  to  on^it  the  latter  words  would  be,  to  do  violence  to 
the  will^  beeause  they  apply  both  to  the  real  and  persouat 
property;  whereas,  to  omit  the  former,  would  be  only  to 
read  the  will  as  if  it  were  a  devise  of  the  real'  property  '*  to 
my  next  of  kin,"  which  was  evidently,  taking  the  will  altoge- 
ther, the  intention  of  the  testator.  The  devise  then  gives 
the  real  estate  to  the  next  of  kin  in  such  a  manner  as  the 
law  would  divide  the  personal  estate  among  them,  and  that 
is  in  exclusion  both  of  the  heir  at  law  and  of  the  widow, 
because  there  is  a  previous  express  devise  to  the  widow  for 
life,  and  that  cannot  be  enlarged  except  by  subsequent  words 
equally  express  for  that  purpose,  Wordey  v.  Johnson  (a). 
In  Doe  V.  Lawson  (6)  the  testator  devised  real  estate  to  his 
nephew  for  life,  and  after  his  decease,  then,  for,  and  among 
such  person  and  persons,  his,  and  their  heirs,  &c.,  as  should 
appear  and  could  be  proved  to  be  his  next  of  kin,  in  such 
proportions  as  they  would,  by  virtue  of  the  statute  of  distri- 
butions,  have  been  entitled  to  his  personal  estate  if  he  had 
died  intestate :  and  it  was  held,  that  the  distribution  was  to 
be  made  among  those  who  were  the  testator's  next  of  kin 
at  the  time  of  his  death.  So,  in  the  present  case,  the  devise 
must  be  construed  so  as  to  take  effect  at  the  time  of  the 
testator's  death  ;  therefore  it  would  be  absurd  to  say,  that 
(o)  3  Atk.  758.  (6)  3  East,  278. 
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the  widow  took  any  thing  more  than  a  life  estate,  becausei 
if  she  took  the  fee  in  a  moiety  of  the  real  estate,  that  would, 
in  case  of  her  death,  have  gone  to  her  representatives,  for 
whom  it  is  clear  the  testator  had  no  intention  to  provide. 
It  cannot  here  be  contended,  that  the  real  estate  passed  to 
the  heir  at  law,  subject  to  a  power  of  sale,  for  the  words 
"  to  be  divided"  do  not  amount  to  a  devise  of  a  power  of  sale ; 
in  order  to  give  that  power,  there  must  be  express  words 
to  that  eflfect.    Co.  Litt.  236.  a.  Camfield  v.  Gilbert  (a). 


Bamewall,  for  the  representatives  of  the  widow.  It  is 
unnecessary  to  repeat,  and  it  would  be  difficult  to  ex- 
tend the  arguments  already  offered,  to  shew  that  the  real 
estate  passed;  but  if  it  did  pass,  then  the  representatives  of 
the  widow  are  entitled  to  the  same  share  of  the  real  estate, 
as  the  widow  herself  would  have  taken  of  the  personal  estate 
under  the  statute  of  distributions.  Now  (he  widow  would 
have  taken  a  moiety  of  the  personalty,  therefore  her  repre- 
sentatives are  entitled  to  a  moiety  of  the  realty;  otherwise, 
the  main  object  of  the  testator  must  be  defeated,  for  the 
estate  cannot  be  '^  divided  according  to  the  statute  of  dis- 
tributions." It  has  been  repeatedly  held  in  cases  of  devises 
to  next  of  kin,  and  to  relations,  that  the  testator's  wife  does 
not  come  within  either  of  those  descriptions;  Domes  v. 
Baily  (i),  Worsley  v.  Johnson  (c),  and  Garrick  v.  Lord 
Camden  (jd);  but  none  of  those  cases  touch  the  present,  be- 
cause here  the  estate  is  simply  to  be  divided  according  to 
the  statute  of  distribution,  without  any  limitation  to  relations, 
or  to  next  of  kin;  here,  therefore,  is  nothing  to  exclude  the 
widow  as  there  was  in  those  cases.  Doe  v.  Lawson  is  a 
strong  authority  to  shew  that  the  distribution  of  the  estate 
ought  to  be  among  those  who  would  have  been  entitled  at  the 
time  of  the  testator's  death,  and  not  at  the  time  of  the  death 
of  the  widow;  and  with  the  single  substitution  of  the  word 
"  wife"  or  "  widow,"  for  the  word  "  nephew"  in  that  case, 
it  is  hardly  possible  to  distinguish  it  either  in  fact  or  io  prin- 

(a)  3  East,  5t5.  (h)  1  Ves.  sen.  84. 

(cjs  Atk.  758.  (d)  U  Ves.  jun.  372. 
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ciple  from  the  present.  It  is  therefore  confidently  sub^ 
mitted,  that  the  widow  in  this  case  was  entitled  at  the  death 
of  the  testator  to  a  life  estate  in  the  whole  of  the  realty,  and 
to  a  remainder  in  fee  in  a  moiety  of  it. 
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PeakCf  Serj.,  for  the  heir-at-law.    The  real  estate  did  not 
pass  by  the  residuary  clause.     It  is  a  general  rule  too  well 
known  and  established  to  need  either  authorities  or  argu- 
ments in  support  of  it,  that  the  heir  at  law  cannot  be  disin* 
herited  but  by  express  words  or  necessary  implication  (a). 
Here,  it  is  admitted,  there  are  no  express  words,  and  it  can* 
not  be  successfully  contended  that  there  is  any  necessary 
implication,  for  such  a  purpose.    The  mere  fact  of  the  tes- 
tator's connecting  his  real  and  personal  estate  in  some  parts 
of  his   will,  does  not  prove  that  he  intended  to  do  so  in 
others;  and  so  far  as  any  intention  can  be  deduced  from  lan- 
guage so  informal  and  incongruous  as  he  uses,  it  rather  ap- 
pears that  he  intended  not  to  disinherit  his  heir-at-law.     He 
first  gives  his  wife,  either  for  her  life,  or  while  she  remained 
bis  widow,  every  thing  that  he  possessed;  and  then  says, 
''  and  after  her  decease,  or  in  case  of  her  marriage,  which- 
ever shall  first  happen,  then  my  will  is,  that  all  my  real  and 
personal  estate  be  divided  according  to  the  statute  of  dis- 
tribution  in  that  case  made  and  provided:"   not  merely, 
**  according  to  the  statute  of  distribution,"  but,  "  according 
to  the  statute  of  distribution  in  that  case  made  and  proroided'^ 
As  there  is  no  statute  for  the  distribution  of  real  estate,  it 
is  clear  that  the  testator  was  ignorant  of  the  meaning  of  the 
words  he  used ;  but  he  doubtless  thought,  that  the  statute 
of  distribution  did  apply  to  real  as  well  as  personal  property, 
and  therefore  meant  to  say,  merely,  that  his  real  and  per- 
sonal estate  should  go  in  the  course  provided  by  law,  that 
is,  the  real  estate  to  his  heir-at-law,  and  the  personal  estate 
amongst  his  next  of  kin.     Such  a  construction  of  the  clause 
gives  effect  to  every  part  of  it;  and  there  is  no  reason  for 
supposing,  that  he  wished  to  alter  the  distribution  of  the 
{a)  See  the  judgment  of  Bett,  J.  in  Doe  v.  Turner^  ante,  vol.  ii.  398. 
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1B£5»  law  in  one  case  more  than  in  the  other.  The  word  ''  di« 
vided,"  does  not  necessarily  imply  a  division  of  both  estates, 
real  and  personal,  among  different  persons:  it  may  mean 
Thohas.  the  division  or  separation  of  the  one  from  the  other  for  the 
purpose  of^ their  going  each  as  the  law  directs;  and  such  a 
construction  satisfies  the  meaning  of  the  word,  and  the  ob- 
ject of  the  testator  in  using  it.  In  Piggot  x*  Penrice  (() 
jthe  testatrix  by  will  devised  in  this  manner,  ''  I  m^ke  my 
niece  executrix  of  all  my  goods,  lands  and  chattels."  It 
appeared,  that  the  testatrix  had  no  term  or  interest  for  years 
in  any  lands  whatsoever,  but  she  had  an  estate  of  inheritance 
in  the  lands  in  question.  It  was  held,  that  the  lands  did  not 
pass  under  this  devise.  It  was  argued,  that  unless  the  lands 
passed,  the  word  ''  lands"  would  be  useless  and  must  be 
rejected,  which  ought  not  to  be,  for  the  testatrix  in  using  it, 
must  have  had  some  meaning.  To  this  the  Lord  Chancel* 
lor  answered,  that  the  word  ''  lands"  was  not  useless,  or  to 
be  rejected,  for  that  there  might  be  rents  in  arrear  of  the 
lands,  and  by  holding  that  the  rents  would  pass,  the  woids 
of  the  will  would  be  satisfied^  In  tibe  present  case  it  is 
said,  that  the  testator  has  trea^  both  estates  as  one,  and 
has  disposed  of  them  together;  iipdoubtediy  he  has  done 
so,  but  no  farther  than  was  necessary  to  promote  the  ob- 
jects he  had  in  view.  He  thought  that  his  personal  property, 
the  amount  of  which  the  case  does  not  state,  might  be  inade- 
quate to  the  payment  of  his  debts,  andtherefore,  for  the  benefit 
of  his  creditors,  and  for  that  purpose  only,  he  made  his  real 
property  liable  to  the  payment  of  his  debts.  He  was  de- 
sirous that  his  widow  should  live  in  comfort  and  independi^ 
ence,  and  should  be  able  to  maintain  an  establishment  after 
his  death,  equal  to  that  which  she  had  shared,  with  him 
during  his  life,  and  therefore,  in  order  to  secure  to  her  such 
an  establishment,  and  for  that  purpose  duly,  he  bequeathed 
to  her  the  use,  not  only  of  his  personal,  but  of  his  real  estate 
alsoy  during  her  life  or  widowhood.  But  it  cannot  be  in- 
ferred from  either  of  these  acts,  that  he  meant  both  estates 
(fl)  Prec.inCb.471. 
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to  go  together  after  her  death,  or  that  he  wished  his  real 
estate  to  be  ultimately  parcelled  out  like  his  personal 
property.  Pyo^  v.  Pyot  is  very  distinguishable  from  the 
preset  case,  because  there  the  two  estates  were  united 
by  the  testator  for  the  express  purpose  of  making  a  provi- 
sion for  one  particular  individual,  namely,  the  nearest  rela- 
tion of  his  own  name.  Can  it  be  supposed,  that  this  tes- 
tator had  so  absurd  ati  intention  as  to  divide  a  small  estate 
into  several  small  portions,  so  as  to  render  his  bounty  equally 
useless  to  all  the  objects  of  it?  Yet  such  must  be  the 
efiect,  if  his  real  estate  is  to  be  divided  in  the  same  manner 
aa  his  personal.  If  he  had  mtended  the  real  estate  to  be 
divided  amongst  all  his  next  of  kin,  he  would  have  given 
directions  for  the  sale  of  it  for  that  purpose,  for  otherwise 
his  intention  could  never  be  carried  into  execution;  yet 
there  are  no  words  in  the  vnll  which  convey  a  power  of 
sale.  If  that  was  not  his  meaning,  there  is  no  meaning  at 
all  to  be  collected  from  the  will,  and  then  the  heir  at  law  is 
entitled,  because  there  is  no  implication  sufficiently  plain 
or  strong  to  disinherit  him.  Besides,  in  that  view  of  the 
case,  the  devise  is  wholly  void  for  uncertainty;  Doe  v.  Joiti^ 
viile  (a);  and  on  that  ground  the  heir-at-law  is  entitled.  It 
is  sufficient  for  the  heir-at-law  that  the  devise  is  generally 
uncertain ;  it  is  for  other  claimants  to  make  out  a  clear  in- 
tention to  disinherit  him:  and  that  not  being  done,  his 
title  remains  complete. 
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Tindal,  in  reply.  The  testator  conid  not  have  thought 
that  there  was  a  statute  regulating  the  distribution  of  real 
property :  if  he  had,  he  would  have  used  the  word  statutes, 
in  the  plural  number.  A  division  of  the  real  estate  from 
the  personal  will  not  satisfy  the  meaning  of  the  word  ^'  di- 
vided;" it  must  mean  a  division  of  both  estates  among 
several  parties.  It  is  quite  clear  that  the  words  of  the  devise 
in  Piggot  V.  Penrice  were  insufficient  to  pass  the  land ;  the 
only  effect  of  that  case  is  to  shew  that  the  Codrts  are  always 
(a)  3  East,  172. 
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anxious,  if  possible,  to  give  operation  to  the  words  of  a 
\iril1,  and  to  prevent  a  testator  from  dying  intestate.  Doe  v. 
Joinville  is  inapplicable  to  the  present  case ;  if  the  devise 
there  had  been  to  next  of  kin,  it  would  have  been  held  good, 
for  the  doubt  was  as  to  the  proportions  of  the  estate,  and 
the  uncertainty  was  as  to  which  of  two  families  the  testator 
intended  to  take.  It  has,  however,  been  doubted  whether 
the  word  ^'  family"  is  not  sufficient ;  and  the  propriety  of 
the  cases  where  the  contrary  has  been  held,  has  since  been 
questioned  by  the  Lord  Chancellor :  Wright  v.  Atkim  (a). 
The  devisees,  therefore,  take  the  fee  immediately,  and 
though  the  devise  vested  at  the  tim^  when  the  will  took 
effect,  namely,  at  the  death  of  the  testator,  that  gives  the 
representatives  of  the  widow  no  claim,  because  it  is  mani- 
fest that  the  testator  intended  her  to  take  that  which  he  gave 
her,  and  no  more. 


Bayley,  J. — I  lay  no  great  stress  upon  the  fact  of  the 
testator's  having  charged  both  his  real  and  personal  estate 
with  the  payment  of  his  debts,  nor  of  his  having  given  both 
to  his  wife  for  her  life ;  for  I  cannot  infer  from  thence  that 
he  intended  his  real  estate  to  be  ultimately  divided  into  par- 
cels, and  that  aliquot  parts  of  that  and  of  his  personal  estate 
should  finally  go  together*  The  rule  of  law  is  clear,  that  in 
order  to  pass  real  estate,  it  must  appear  plainly  on  the  face 
of  the  will,  what  is  to  pass,  and  to  whom.  If  the  words  of 
the  will  are  insufficient  to  designate  with  certainty  the  pro- 
perty intended  to  be  passed,  and  the  person  intended  to  take 
it,  then  real  estate  will  not  pass,  but  must  descend  to  the 
heir-at-law ;  not  because  the  heir-at-law  is  the  favourite  of 
the  law,  but  because  the  devise  itself  is  void  for  uncertainty. 
Then  the  question  here  is,  whether  there  are  any  words  in 
this  will  cleojly  and  certainly  designating  the  person  to 
whom  the  real  estate  is  intended  to  pass.  Had  the  testator 
said, ''  I  give  all  my  real  estate  to  be  divided  according 
to  the  statute  of  distribution,"  omitting  the  words  ''  in 
(a)  Turner's  Ch.  Ca.  156. 


that  case  made  and  provided/'  he  would  have  expressed 
his  intention  clearly  and  beyond  doubt;  but  reading  the 
sentence  altogether,  as  it  stands,  it  is  plain  that  he  has  made 
use  of  words,  the  meaning  of  which  he  did  not  understand. 
The  probability,  I  think,  is,  that  he  thought  there  was  one 
statute  which  regulated  the  distribution  both  of  real  and 
personal  property,  and  that  he  meant  his  property  of  both 
kinds  to  be  divided  as  the  law  would  divide  it.  At  present, 
therefore,  I  am  of  opinion  that  the  will  operates  only  as  a 
bequest  of  the  personal  estate,  and  that  it  does  not  pass  the 
real  estate.  We  will,  however,  consider  further  of  the  case, 
and  afterwards  send  our  opinion  to  the  Vice-Chancellor. 


1825. 

Thomas 
Thomas* 


The  following  certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  by  the  will  of  John  Thomas^  the  tes- 
tator, there  was  not  any  devise  to  any  person  or  persons  of 
his  real  estates  after  the  death  or  marriage  of  his  widow, 

Maria  Letitia  Thomas, 

J.  Bayley. 

G.  S.  HOLROYD. 
J.  LiTTLEDALE." 


Doe,  on  the  several  demises  of  Lawrence  and  others, 
V.  Shawcross. 

JLHIS  was  an  ejectment  by  the  assignees  of  the  Reversion  it  is  no  ground 

of  certain  premises  in  the  county  of  Lancaster.     Plea,  the  of  nonsuit,  in 
.  *^  .  "^  'an  acdon  of 

general  issue.     At  the  trial  before  Hullock,  B.  at  the  last  eiectment, 

Summer  assizes  for  Lancashire^  it  appeared  in   evidence  vi^of^he'^" 

that  the  defendant  was  tenant  of  the  premises  in  question,  declaration  is 

under  a  lease  by  which  the  rent  was  payable  at  Ladynhy  g^^uent^to" 

and  Michaelmas,  with  a  proviso  for  re-entry  in  case  the  rent  '^a'  of  ^^^ 

demise  to 
John  Doe,  if  it  appears  that  there  is  rent  in  arrear,  and  no  distress  on  the  premises,  at 
the  time  the  declaration  is  served.    The  stat.  4  G.  2.  c.  28.  s.  8.  substitutes  the  service  of 
a  declaration  in  ejectment  in  lieu  of  a  formal  demand  of  rent,  to  work  a  forfeiture. 


i 
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should  remain  in  arrear  by  the  space  of  thirty  days*  At 
Lady-day  last  year^  half  a  year's  rent  becoming  due  and  in 
arrear,  and  there  being  no  sufficient  distress  on  the  premises, 
SgAwcBoss.  ^jjg  present  action  was  brought*  No  demand  of  rent  had 
been  made  on  the  premises.  The  demise  was  laid  on  the 
}Oth  May,  but  the  declaration  was  not  served  until  the  14th 
May:  whereupon  it  was  objected  for  the  defendant  that  the 
lessor  must  be  nonsuited,  inasmuch  as  his  title  to  sue  could 
not  arise  until  after  the  service  of  the  declaration,  and  there- 
fore he  had  no  right  to  lay  his  demise  on  the  10th  May. 
The  learned  Judge  was  at  6rst  clearly  of  opinion  that  the. 
objection  was  fatal,  [in  which  opinion  the  plaintiff's  counsel 
immediately  acquiesced]  and  directed  a  nonsuit  accordingly, 
but  upon  after  consideration  his  lordship  thought  otherwise, 
and  gave  leave  to  move  to  set  aside  the  nonsuit,  and  obtain 
a  new  trial. 

JP.  Polhck,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  les- 
sor of  the  plaintiff,  against  which 

Cross,  Serjt.  and  Starkie  now  shewed  cause.  The  ques- 
tion is,  whether  the  plaintiff  has  a  right  to  lay  his  demise 
before  the  day  on  which  the  declaration  is  served.  It  is 
perfectly  clear  that  at  common  law,  before  the  plaintiff 
could  recover  as  for  a  forfeiture,  he  must  have  proved  a 
demand  of  the  precise  rent  on  the  premises,  on  the  day  it 
became  due,  which,  according  to  the  terms  of  the  lease  here, 
would  be  the  24th  April.  Till  then  no  forfeiture  could 
have  accrued,  and  consequently,  before  that  day,  the  demise 
to  John  Dot  could  not  be  laid.  But  though  the  statute 
4  Geo.  £.  c.  28.  s.  2.  (a)  declares   that  the   service  of  a 

(a)  By  which  it  is  enacted  **  thot  in  all  cases  between  landlord  and 
tenant,  as  often  as  it  shall  happen  that  one  halF  year's  rent  shall  be  in 
arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor 
shall  and  may,  without  any  formal  demand  or  re-entry,  serve  a  declara- 
tion in  ejectment  for  the  recovery  of  the  demised  premises,  which  service 
shall  stand  iu  the  place  and  stead  of  a  demand  and  re-entry.*' 
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declaration  in  ejectment  shall  be  equivalent  to,  and  stand  in 
the  stead  of  a  demand  of  the  rent,  still  it  can  only  be  equiva- 
lent to,  and  stand  in  the  stead  of,  such  a  demand  as  would  be 
effectual  at  common  law.     No  demand  would  be  effectual  at 
common  law  before  the  S4th  Aprily  and  therefore,  unless  the 
declaration  was  delivered  before  the  demise  was  laid,  the 
landlord  would  have  no  title.    It  is  clear  that  if  the  service  of 
the  declaration  is,  b;  the  statute,  to  stand  in  lieu  of  a  demand 
of  rent,  the  plaintilff  can  have  no  right  to  lay  his  demise  be* 
fore  the  declaration  is  served,  for  untU  then  no  forfeiture 
accrues.     On  this  short  ground  the  plainti£F  was  properly 
nonsuited,  for  he  has  laid  his  demise  before  the  service  of 
the  declaration.    lIAttledale,  J.  The  object  of  the  act  of 
parliament  was  to  dispense  with  the  demand  of  rent  alto- 
gether.]   The  effect  of  that  would  be  to  make  the  tenant  a 
trespasser  by  relation,  which  would  be  a  proposition  of 
some  novelty.     [LittledakyJ.  And  so  he  is.    It  is  the 
tenant's  duty  to  pay  his  rent  on  the  day  it  is  due.     Here  it 
was  due  on  the  thirtieth  day;  and  if  he  did  not  pay  it  then, 
the  act  of  parliament  was  intended  to  put  the  landlord  in 
the  same  situation  as  if  on  that  day  he  had  made  a  regular 
and  formal  demand.  .  If  on  that  day  the  rent  was  not  paid, 
be  had  a  right  of  entry  ;  and  by  continuing  in  possession 
the  tenant  becomes  a  trespasser.    The  object  of  the  statute 
was  to  dispense  with  all  the  formality  which  the  common 
law  had  imposed  upon  landlords ;  and  all  that  the  landlord 
has  to  do  if  he  wishes  to  enforce  his  right  of  eviction,  is  to 
serve  a  declaration,  and  if  there  is  no  distress  on  the  pre- 
mises, he  is  entitled  to  recover  possession,  just  exactly  as  if 
he  had  made  a  formal  demand  on  the  day  the  rent  became 
due.     It  is  clear  that  in  this  case  the  declaration  must  have 
been  served  in  proper  time,  for  otherwise  the  tenant  was 
not  bound  to  appear.    Indeed  the  clerk  of  the  rules  would 
not  draw  up  the  rule  unless  that  was  so.    The  defendant 
must  have  appeared  before  the  essoin  day  of  the  term.] 
At  all  events  the  plaintiff  having  in  this  case  elected  to  be 
nonsuited,  he  must  abide  by  the  consequences,  and  cannot 
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woidd  then  appear  in  evidence  tfabt  the  nonunai  plaintif 
had  no  Ckle  at  the  ttme  of  the  service.  In  point  of  practice^, 
hitherto,  I  believe  the  universal  course  has  been  to  lay  the 
demise  on  an  earlier  day.  If  this  were  a  valid  olgection,  it 
might  have  been  taken  in  Doe  v.  Fuchau  {a),  and  I  believe 
in  every  action  of  ejectment  brought  since  the  passing  of 
the  act.  In  Doe  v.  FUckau  the  declaration  was  served  on 
the  6th  June,  and  the  denuse  was  laid  on  the  £d  May.  It 
is  true  that  at  common  law  the  demand  in  this  case  must 
have  been  made  \pm  the  24th  April;  but  the  statute  enacts 
**  that  the  service  of  the  declaration  in  ejectment  diall  stand 
in  the  place  of  the  demand  and  re^-entry/'  That  cleariy 
means  such  a  demand  as  would  be  effectual  at  common  law;, 
namely,  a  demand  on  the  day  the  rent  became  due.  This  is 
manifestly  the  meaning  of  the  statute,  when  we  refer  to  the 
subsequent  part  of  the  same  section  which  enacts  **  that  if 
it  shall  be  proved  upon  the  trial  that  half  a  yearns  rent  was 
due  before  the  said  declaration  was  served,  and  that  no  suf<> 
ficient  distress  was  to  be  found  on  the  demised  premises, 
countervailing  the  arrears  then  due,  and  that  the  lessor  or 
lessors  in  ejectment  had  power  to  re-enter,  then  and  in  every 
such  case,  the  lessor  or  lessors  in  ejectment  shall  recover 
judgment  and  execution  in  the  same  manner  as  if  the  rent 
had  been  legally  demanded,  and  a  re-entry  made.'*  It  is  ob* 
vioits  that  if  the  rent  in  this  case  had  been  legally  demanded 
on  the  24th  April,  the  lessor  of  the  plaintiff  might  recover 
on  a  demise  laid  on  the  1 0th  May;  but  it  is  said  he  cannot 
recover,  because  the  declaration  is  not  served  until  the  14tk 
May.  That  cannot  be,  because  then  he  would  not  be  en- 
titled to  recover  according  to  the  provision  of  the  act, ''  in 
the  same  manner  as  if  the  rent  had  been  legally  demanded.'^ 
Here  the  plaintiff's  title  had  accrued  on  the  £4di  April,  the 
rent  not  being  then  paid ;  and  as  the  act  substitutes  the  ser* 
vice  of  the  declaration  in  place  of  a  legal  demand,  the  time 
when  the  service  of  the  declaration  takes  place  is  not  essen-* 
tial  to  the  plaintiff's  title  to  maintain  the  action.  The  sta- 
(a)  15  East,  386. 
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tate  does  not  rei»der  it  secessarj  to  pvove  the  tine  when  the 
decIaratioQ  is  seyved..  All  that  the  plaintiff  need  prove,  in 
order  tjo  entide  him  to  recover,  is,  that  half  a  year's  rent 
was  due  before  tine  service  o£  the  declaration,  that  no  suf- 
ficient distress  was  upon  the  premises,  and  that  he  had  a 
power  of  re-entry.  These  £EK:ts  were  proved  Vy  the  plain- 
tiff, and  that  was  quite  enough.  For  Aese  reasons  I  am  of 
opinion  that  the  true  construction  oB  this  act  (and  which  for 
the  last  ninety-five  years  has  been  the  invariable  construc- 
tion put  upon  it)  is,  that  the  service  of  the  declaration  in 
ejectment  ie  equivalent  to  that  which  before  the  statute 
wonld  be  a  legal  demand  of  rent ;  namely>  a  demand  on  the 
day  when  the  forfeiture  was  to  arise  if  the  rent  was  not  paid 
when  so  demanded. 

HoLROYD,  J. — I  am  also  of  opinion  that  there  cannot 
be  a  verdict  entered  for  the  plaintiff^  because  the  liberty  of 
doing  so  was  not  reserved  at  the  trial,  nor  was  the  defend- 
ant's consent  obtained  for  that  purpose.  I  likewbe  think 
that  we  have  no  authority  to  impose  any  terms  on  the  de- 
fendant in  granting  anew  trial.  A«  to  the  construction  of 
the  statute^  I  take  it  to  be  perfectly  dear  that  the  object  of 
it  waa  to  dispense  with  the  necessity  of  a  demand  by  the 
landlord,  and  at  the  same  time  not  to  put  the  tenant  in  a 
woDse  situation  than  he  would  have  been  in  if  he  had  ten- 
dered the  rent  when  it  ought  to  have  been  paid.  The  sta- 
tute meant  to  substitute  the  service  of  the  declaration  in 
ejectment  in  the  place  of  a  legal  diemand  of  rent  at  common 
lnw,  but  it  did  not  intend  diereby  to  place  the  tenant  in  a 
worse  situation,  for  until  the  service  of  the  declaration  no 
forfeiture  would  be  worked ;  and  if,  when  the  declaration  is 
served,  he  is  ready  to  pay  his  rent,  although  he  did  not  ten- 
der it  when  it  was  due,  he  is  entitled  to  the  same  advantage 
as  if  he  had  tendered  it  at  that  time.  The  statute  is,  there- 
fore^ beneficial  both  to  the  landlord  and  tenant ;  first,  in 
relieving  the  former  from  the  necessity  of  going  through  all 
th^  formalities  which  were  required  at  common  Ufcw  before 


CASES  IN  THE  KING's  BENCH^ 

a  forfeiture  could  be  worked ;  and  second^  in  protecting  the 
latter  from  forfeiture  until  the  declaration  is  served,  from 
which  he  may  relieve  himself  by  then  paying  the  rent.  At 
common  law  the  rent  must  have  been  demanded  on  the  24th 
Aprils  but  the  necessity  of  that  is  dispensed  with  by  the 
statute  which  substitutes  the  service  of  the  declaration  in 
lieu  thereof,  and  gives  the  landlord  the  same  right  to  recover 
as  if  the  rent  had  been  demanded  on  that  day.  If  the  land- 
lord had  demanded  the  rent  on  that  day,  it.  is  clear  that  at 
common  law  he  would  have  been  entitled  to  recover,  though 
the  day  of  the  demise  in  the  declaration  was  prior  to  the 
demand.  It  follows  then,  that  as  the  service  of  the  decla- 
ration is  to  have  the  same  effect  as  a  demand  of  rent,  the 
demise  may  be  laid  on  a  day  prior  to  the  service  of  the 
declaration. 

LiTTLEDALE,  J.  Concurred. 

Rule  absolute  for  a  new  trial. 

Three  other  objections  were  taken  by  the  defendant's 
counsel  in  argument,  arising  from  the  circumstance  that  the 
lessors  of  the  plaintiff,  five  in  number,  were  assignee^  of  the 
reversion :  first,  that  the  right  of  re-entry  is  not  assignable 
at  common  law ;  second,  that  it  is  not  assignable  under  the 
statute  32  Hen.  8.  c.  34,  without  notice  to  the  tenant ;  and 
third,  that  it  is  not  assignable  to  an  indefinite  number  of 
persons.  Upon  these  points  the  Court  gave  no  opinion, 
intimating  that,  if  they  were  of  any  weight,  they  might  be 
taken  advantage  of  on  the  new  trial.  The  authorities  cited 
were  Com.  Dig.  tit.  Condition,  L.  8 ;  3  Leo.  96  j  5  Rep. 
113 ;  8  Rep.  92 ;  Co.  Lit.  214. 
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Williams  v.  Loird  Baoot  (in  error). 

Writ  of  error  from  the  Court  of  the  lordship  of  Rut /tin.  A  custom  in 
Pursuant  to  a  rule  of  this  Courts  ordering  a  certiorari  to  court  for  the 

issue  to  the  steward  of  the  court  of  the  lordship  of  Ruthin,  p^ajntifli;  in  an 

'^  action  of  debt, 

'  to  certify  the  practice  of  that  court,  and  to  amend  the  record  to  issue  a  sum- 
in  the  cause,  with  leave  to  the  plaintiff  in  error  to  assign  J^J^gn^  ^^ 

errors  anew  (a),  the  following  record  and  certificate  were  the  same  day, 

returnable  on 

^®°*  •  the  same  day, 

Lordship  of  Ruthin,  otherwise  Dyffryn  Clwud.     Pleas  and  at^th©  re- 

,     J    ,      T^.       .  ,  r       .      ,     J  1^  /     ••         ^  turn  of  those 

of  our  lord  the  King  in  and  for  the  lordship  or  dominion  of  ^rits  without 

Dijffryn  Clwyd,  with  the  town  of  Ruthin,  in  the  county  of  ^^^^^^  ^l^^^ 

Denbigh,  held  at  Ruthin,  in  the  lordship  aforesaid,  the  2d  personally 

of  November,  1 822,  according  to  the  use  and  custom  of  the  jgfgn^j° "j  and 

same  lordship,   hitherto   used  and  approved,   from    time  without  the 

whereof  the  memory  of  man  is  not  to  the  contrary,  before  iiaving  ap- 

H.  H.  Jones,  Esq.  chief  steward  of  the  said  court.  peared,  to  de- 

clare and  kf- 
Be  it  remembered,  that  heretofore,  to  wit,  on  the  7th  day  terwards  sign 

of  September,  in  the  year  of  our  Lord  1822,  at  the  court  of  Jj"^^^^^"^^^ 

the  lordship  or  dominion  aforesaid,  holden  at  Ruthin  afore-  held  bad  in 

said,  in  and  for  the  lordship  aforesaid,  and  within  the  juris-  !udg,nentVe- 

diction  of  the  same  court,  before  R.  H.  Jones,  steward  of  versed  upon 

the  said  court,  came  the  Right  Honourable  William  Lord 

Bagot,  by  J,  Jones  his  attorney,  and  then  and  there  made 

and  levied  his  certain  plaint  against  John  Williams,  Gent,  in 

a  plea  of  debt  of  4,000/.,  an  affidavit  that  the  sum  of  2,000/. 

and  upwards  was  then  due  and  unsatisfied  from  the  said  J, 

Williams  to  the  said  Lord  Bagot  having  been  first  duly 

made  and  filed  in  the  said  court  of  the  said  lordship  or 

dominion,  which  said  plaint  and  affidavit  are  as  follows : 

In  the  lordship  court  of  Ruthin,  otherwise  Dt/ffryn  Clwyd, 

7th  September,  1822,  the  Right  Honourable  William  Lord 

Bagot  complains  against  John  Williams,  Gent,  in  a  plea  of 

(a)  Vide  ante,  vol.  iv.  315,  S.  C. 
VOL.  V.  3  A 
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debt  of  4,000/.  John  Jones,  plaintiff's  attorDey,  b j  distringas 
oath  for  2,000/.  and  upwards. 
9^  In  the  lordship  court  of  Ruthin,  otherwise  Dtiffryn  Clwyd, 

JLoRD  Bagot.  Thomas  Turner,  of  Bagot's  Park,  in  the  parish  of  Jbbotts 
Bromley,  in  the  county  of  Stafford,  gentleman,  m^ketb  oadi 
and  saith,  that  John  Williams,  now,  or  late,  of  Pool  Pe^rk, 
in  the  parish  of  Lla^furog,  in  the  said  lordship  of  Kutim, 
and  within  (be  jurisdiction  of  this  court,  gentleman,  is  justly 
and  truly  indebted  unto  the  R^;bt  Honourable  WilUam 
Lord  Bagot,  in  the  sum  of  2,000/.  and  upws^rds  of  lawful 
money,  for  money  had  and  received  by  the  said  John  J/^il- 
liams,  to  and  for  the  use  of  the  said  Lord  Bagot;  and  this 
deponent  further  saith,  that  no  offer  or  tender  hath  been 
made  to  pay  the  said  sum  of  2,000/.  or  any  part  thereof, 
either  to  the  said  Lord  Bagot,  or  to  this  deponent,  or  any 
other  person  on  the  behalf  of  the  said  Lord  Ba^ot,  in  any 
note  or  notes  of  the  governor  and  company  of  the  Bank  of 
England,  expressed  to  be  payable  on  demand. 

And  upon  this,  the  said  William  IjotA  Bagot  pr^ys  the 
process  of  the  same  court,  to  be  made  to  him  tbereupon 
against  the  said  John  Williams  in  the  plea  aforesaid ;  and 
it  is  granted  (o  him,  and  so  forth :  aqd  upon  this  a  certain 
summons  is  issued  by  the  said  court,  as  follows : — 

Lordsbip  of  Ruthin,  otherwise  Dj/ffryn  Clwifd,  To 
John  Williams,  Gent.  You  are  hereby  sumiT^iOQeid  to  be 
and  appear  at  the  next  court  to  be  held  and  kept  in  and 
for  the  said  lordship,  to  answer  the  Right  ^onou^lbl^  Wil-- 
ham  Lord  Bagot  in  a  plea  of  debt  of  4,0001-  whereof  you 
have  this  summons,  dated  the  IBth  day  of  September,  1822. 

From  Edward  Jones,  recorder  diere;  John  Jones,  at- 
torney ;  John  Maddqcks  and  Thomas  Turner,  I^MSb. 

]^y  distrins»a. 

Which  said  suo^mpi^,s  h  ther^eupon  deliyerfeii  f^  the  said 
Thomas  Turner  ani)  John  Maddoeks  to  b^  by  tb^9i>  oji;  one 
of  them,  served  upoi)  the  said  defendant,  according  to  the 
custom  of  the  said  court ;  and  upon  this  a  precept  of  at- 
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tftehHieDt  is,  accoitHng  to  the  custom  of  the  court,  issued       IW5. 


by  the  same  court  as  follows : — 

Lordship  of  Ruthin^  otherwise  D^ryn  Clwyd.    Between  ^, 

the  Right  Honourable  William  Lord  Bagot,  plaintiff,  and  ^***  ^^^^' 
John  WUliamSy  defendant,  in  a  plea  of  debt  of  4,000/.  It 
is  commanded  on  the  part  and  behalf  of  the  lady  of  the  said 
lordship,  to  all  and  singular  the  bailiffs  and  ministers  there> 
and  also  to  Thomas  Ttirner^  John  Maddocks,  Robert  Jones, 
And  John  Jones,  for  this  time  specially  appointed,  that  you, 
settle  or  one  of  you,  attach  the  said  defendant  by  his  goods 
or  cbattigls,  if  found  witbitt  the  said  lordship,  iilid  them 
safely  keep,  so  that  the  defendant  be  afid  appear  by  good 
and  sufficient  sureties,  at  the  next  court  to  be  held  fot  the 
said  lordship,  before  the  steward  of  the  lordship  aforesaid, 
to  answer  to  the  above-named  plaintiff  iti  the  plea  above* 
mentioned^  and  have  you  there  this  precept.  Witness, 
R.  It,  Jones,  Esq.  chief  steward  of  the  said  lordship,  at 
Rnthin,  the  7th  day  of  September,  1822. 

Edward  Jones,  Recover  there. 

Issued  ISth  of  September,  1822.  Oath  for  2,000/.  and 
upwards.  Which  said  attachment  is  thereupon  delivered 
to  the  said  Thomas  Turner  and  John  Maddocks,  to  be  by 
them,  or  one  of  them,  executed  according  to  such  custom. 
At  which  said  court,  to  wit,  at  the  court  of  the  said  lordship 
holden  at  Ruthin  aforesaid,  in  the  county  of  Denbigh  afore* 
said,  and  within  the  jurisdiction  of  the  said  court,  on  the 
21st  day  of  September,  in  the  said  third  year  of  the  reign  of 
our  said  lord  the  King,  before  R.  H.  Jones,  Esq.  steward  of 
the  said  court,  comes  the  said  William,  Lord  Bagot,  by 
John  Jones  bis  attorney,  and  offers  himself  against  the  said 
John  Williams  in  the  plea  of  the  said  plaint.  And  the  said 
Thomas  Turtier,  being  such  bailiff  as  aforesaid,  now  informs 
the  same  court  here  upon  oath,  that  he  did,  on  the  iSthday 
of  September  m  the  same  year,  summon  the  said  John  Wil^ 
Hams,  by  delivering  a  trtiie  copy  of  the  said  summons  to  the 
wife  of  the  said  John  l^illiams,  iti  his  dwelling<»hoiise^ 
l^idtin  the  jurisdieti^on  of  the  saitie  coihrt,  fittotdmf  to  Che 

3  a2 


CASES  IX  THE  KINg's  BENCH, 

tenor  of  the  said  summonsy  and  by  shewing  to  her,  then  and 
there,  the  original  summons.  And  he  further  informs  the 
said  court  upon  oath,  that  he  did,  on  the  said  18th  day  of 
Lord  Bagot.  ^gpi^j^ber  in  the  year  aforesaid,  in  all  things  execute  the 
said  precept  of  attachment  so  to  him  directed,  by  then  shew* 
ing  to  the  said  wife  of  the  said  defendant  in  his  said  dwelling- 
house,  the  said  writ  or  precept  of  attachment,  and  delivering 
her  a  true  copy  thereof,  and  by  virtue  thereof,  within  the 
jurisdiction  aforesaid,  taking  possession  of  the  goods  and 
chattels  of  the  said  defendant,  according  to  the  usage  and 
custom  of  the  said  court ;  and  that  the  same  continue  in  the 
custody  of  the  said  Thomas  Turner.  At  which  same  court, 
to  wit,  at  the  court  of  the  lordship  aforesaid,  held  at  Ruihin, 
in  and  for  the  said  lordship,  and  within  the  jurisdiction  of 
the  same  court,  on  the  aforesaid  9, 1  st  day  of  September,  in 
the  said  third  year  of  the  reign  of  our  said  lord  the  now 
King,  before  R.  H.  Jones,  Esq.  steward  of  the  said  lordship, 
comes  the  said  William  Lord  Bagot,  by  John  Jones  his 
attorney,  and  hereupon  the  said  William  Lord  Bagot  de- 
clares against  the  said  John  Williams,  in  the  plea  of  the 
said  plaint,  in  manner  and  form  following,  that  is  to  say : 

In  the  lordship  court  of  Ruthin,  otherwise  Djjff'ryn 
Clwyd,  in  the  county  of  Denbigh.  For  the  Right  Honour- 
•  able  William  Lord  Bagot,  plaintiff,  against  John  Williams, 
gentleman,  defendant,  in  a  plea  of  debt  of  4,0(X)/.;  and  here- 
upon the  said  plaintiff,  by  John  Jones  his  attorney,  com- 
plains, for  that  whereas  the  said  defendant  on  the  20th  day 
oi  July,  in  the  year  of  our  Lord  1822,  at  Ruthin,  in  the 
said  county  of  Denbigh,  and  within  the  jurisdiction  of  this 
t6urt,  did  grant  himself  to  pay,  to  the  said  plaintiff,  the  said 
sum  of  4,000/.  of  lawful  money  of  Great  Britain,  whenso- 
ever afterwards  he,  the  said  defendant,  should  be  thereunto 
requested ;  nevertheless,  the  said  defendant,  although  often- 
times afterwards  thereunto  requested,  hath  not  yet  paid  to 
the  said  plaintiff  the  said  sum  of  4,000/.  or  any. part  thereof, 
but  the  same  to  him  to  pay  hath  hitherto  refused^  and  still 
doth  refuse ;  wherefore  the  said  plaintiff  saith  he  is  injund 
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and  hath  sustained  damage  to  the  value  of  4,000L  and  there* 
fore  he  brings  his  suit,  and  so  forth,  pledges  to  prosecute     vVilliam* 
John  Doe  and  Richard  Roe.    But  the  said  John  WilliamSj  v^ 

though  solemnly  called  by  the  Recorder,  and  afterwards  by 
the  crier  of  the  said  court,  cometh  not ;  whereupon  a  day  is 
given  to  the  said  John  Williams  to  appear  in  the  said  plaint 
until  the  next  court  of  the  lordship  aforesaid,  to  be  holden 
in  and  for  the  lordship  aforesaid  here,  and  within  the  juris- 
diction of  the  same  court,  to  wit,  at  &c.  on  the  5th  day  of 
October  now  next  ensuing.  The  same  day  is  given  to  the  said 
William  Lord  Bagot  to  be  there  and  so  forth.  At  which  same 
next  court,  to  wit,  at  the  court  of  the  said  lordshiQ,  holden 
before  the  said  R.  H.  JoneSy  steward  of  the  said  lordship  as 
aforesaid,  and  within  the  jurisdiction  of  the  same  court,  to 
wit,  at  &c.  on  the  said  5th  day  of  October,  in  the  year  afore- 
said, comes  the  said  William  Lord  Bagot,  by  his  attorney 
aforesaid,  but  tj|e  said  John  Williams,  though  as  aforesaid 
solemnly  called,  cometh  not,  whereby  the  said  William  Lord 
BagoC  remains  therein  undefended  against  the  said  John 
Williams ;  therefore  it  is  considered  according  to  the  custom 
of  this  court,  that  the  said  William  Lord  Bagot  do  recover 
against  the  said  John  Williams  his  said  debt,  and  also 
61.  i  85.  for  his  damages  which  he  has  sustained,  as  well  on 
occasion  of  his  detaining  the  said  debt,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended,  by 
the  court  here  adjudged  to  the  said  William  Lord  Bagot, 
and  with  his  assent.  And  the  said  John  Williams  in  mercy 
and  so  forth.  And,  thereupon,  by  a  certain  verificatioti  duly 
made  on  the  part  and  behalf  of  the  said  William  Lord 
Bagot,  by  the  oath  of  the  said  Thomas  Turner,  sworn  before 
Edward  Jones,  Esq.  Recorder  of  the  said  court  of  the  said 
lordship,  and  duly  filed  in  the  said  court,  it  is  manifest,  and 
made  manifest  to  the  said  court,  that  the  sum  of  3,400/.  of 
lawful  money  of  Great  Britain,  besides  the  ordinary  costs 
of  suit,  is  still  due  and  unpaid  to  the  said  William  Lord 
Bagot :  a(hd  thereiyon  it  is  commanded  to  Thomas  Turner, 
John  Maddocks,  and  other  bailiffs,  that  they,  or  some  or  one 
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of  tbem,  of  the  goods  and  chattels  of  the  said  John  Wit- 
UamSf  if  found  in  the  said  lordship  and  jnrisdictiony  cause 
V.  to  be  made,  as  well  the  said  debt  of  4,000/.  as  also  the  said 

ioRD  Bacot.  g^^  ^  g^  jQ^   ^jjj^jj  t^  ^i^g  g^jj  WilUam  Lord  Bagot,  la 

the  said  court,  was  awarded  for  his  costs  and  damages  as 
aforesaid,  and  whereof  the  said  John  Williams  was  convicted 
as  aforesaid ;  and  that  they  have  the  same  montey  at  the  next 
court  to  be  holden  for  the  said  lordship,  to  be  rendered  to 
the.  said  William  Lord  Bagot,  for  the  debt,  damages,  and 
costs  aforesaid,  and  that  they  have  there  this  precept.  And 
the  said  writ  was  then  and  there  indorsed  by  the  said  court 
to  levy  the  sum  of  3,406/.  I85.  being  the  amount  of  the  said 
sum  so  as  aforesaid  verified,  and  of  the  costs  and  damages 
so  as  aforesaid  by  the  said  court  awarded  to  the  said  William 
Lord  Bagot.  And  afterwards,  at  the  said  court,  to  wit,  at 
the  said  court  of  the  said  lordship,  holden  before  die  said 
jR;  H.  Jofies,  steward  of  the  said  lordship  as  aforesaid,  and 
within  the  jurisdiction  of  the  same  court,  to  wit,  at  Ruthin 
aforesaid,  in  the  county  aforesaid,  on  the  2d  day  of  No- 
vember,  in  the  third  year  aforesaid,  come  the  said  Thomas 
Turner  and  John  Maddocks,  and  inform  the  court;,  that,  by 
virtue  of  the  said  writ,  they  have  caused  to  be  made,  of  the 
goods  and  chattels  aforesaid  of  the  said  John  WiUiamSj  the 
sum  of  1,416/.  which  money  they  have  ready  before  the 
steward  of  the  said  lordship,  at  the  day  and  place  within 
contained,  to  render  to  die  said  William  Lord  Bagot,  in 
part  of  his  debt  and  costs  in  the  said  writ  mentioned.  And 
they  further  certify  that  the  said  John  Williams  has.  not  any 
other  or  more  goods^  or  chattels  within  the  said  lordship, 
whereof  they  can  cause  to  be  made  the  residue  of  the  said 
debt  and  costs  aforesaid,  according  to  the  exigency  of  the 
said  writ. 

The.  answer  of  Thomas  Turtier  and  John  Maddocks. 

R.  //.  Jones. 

Assignment  of  special  errors.  That  by  the  record  it  ap* 
pears,  that  a  summons  and  also  an  attac|jnnent  issAed  out  of 
the  court  of  the  lordship  on  one  and  the  same  day  in  one 
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and  the  sarae  stiit;  which  Mo  processes  are  ittconsi»teiit 

with  eath  other,  aiid  cannot  by  law  be  issued  together. 

That  process  against  the  person,  and  process  against  the  ^ 

goods,  of  the  said  John  Williams,  issued  out  of  the  court  I^»d  Baoot. 

of  the  lordship  at  one  and  the  same  time.    That  incon- 

sistent  processes,  the  one  being  bailable,  and  the  other  not 

bemg  bailable,  issued  out  of  the  court  of  the  lordship  at  one 

and  the  same  time.     That  process  of  attachment  against 

the  goods  of  the  said  John  Williams  issued  out  of  the  court 

of  the  lordship  before  the  process  of  summons  against  his 

person  was  retarnable.  That  two  inconsistent  processes  wiere 

served  upon  the  said  John  Williams  vlI  one  and  the  same  time. 

That  although  no  appearance  was  ever  entered  in  the  court 

of  the  lordship  by  or  on  behalf  of  the  said  John  Williams  at 

the  suit  of  the  said  William  Lord  Bagot  in  the  said  plaint, 

yet  the  said  William  Lord  Bagot  proceeded  to  declare  and 

to  sign  judgment  against  the  said  John  WilliamSj  he,  the  said 

John  Williams,  never  having  appeared  or  been  in  any  manner 

brought  into  or  before  the  court  of  the  lordship.    That  in 

the  said  record,  there  is  not  any  entry  of  any  appearance  by, 

or  on  behalf  of  the  said  John  Williams,  in  the  said  suit, 

whereas,  by  the  laws  of  this  land,  an  appearance  ought  to 

be  entered  by,  or  on  behatfof  a  defendant,  in  order  to  entitle 

plaintiff  to  declare  against  him,  and  to  sign  judgment  against 

him  as  for  want  of  a  plea.    Assignment  of  common  errors, 

and  joinder  in  error. 

Return  to  the  certiorari.  The  court  of  the  lordship  of 
Ruthin  is,  and  from  time  immemorial  hath  been,  holden 
before  the  steward;  who  officiates  as  judge  thereof  once 
every  fourteen  days,  that  is,  on  every  alternate  Saturday; 
and  by  the  custom  and  usage  of  the  court  from  time  imme- 
morial, a  creditor  may  sue  for  a  debt  amounting  to,  or  ex- 
ceeding the  sum  of  40s.,  at  any  intervening  time  between  the 
holding  of  the  two  courts.  And  after  having  dbly  made 
and  filed'  an  aflSdjavit  that  a  sum  of  money  is  ^stly  duid  to 
him  from  a  debtor,  he,  by  his  attorney,  may  levy  a  plaint 
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against  such  debtor^  as  of  the  next  preceding  court  daj, 
which  the  recorder  of  the  court  enters  in  the  court  book 
under  the  title  of  the  next  preceding  court  day;  where- 
IcKD  Bagot.  upQn  a  summons  from  the  recorder  to  the  defendant  issues, 
according  to  such  usage  and  custom,  whereby  the  defend- 
ant is  summoned  to  appear  at  the  court  to  be  holden  next 
immediately  after  the  date  of  the  summons,  ty  answer  the 
plaintiff  in  a  plea  of  debt,  and  which  is  tested  on  the  day  it 
issues ;  and  at  the  same  time  a  writ  of  attachment,  accord- 
ing to  such  usage  and  custom,  issues  under  the  hand  and 
seal  of  the  recorder,  tested  before  the  steward  on  the  next 
preceding  court  day,  and  dated  in  the  margin  the  day  and 
year  on  which  it  is  actually  issued,  whereby  the  bailiffs  there- 
in  specially  appointed  are  commanded  to  attach  the  defend- 
ant by  his  goods  and  chattels,  if  found  within  the  lordship, 
and  them  safely  keep,  so  that  the  defendant  be  and  appear 
by  good  and  sufficient  sureties  at  the  next  court  to  be  held 
for  the  lordship  before  the  steward  of  the  lordship,  to  an- 
'     swer  to  the  plaintiff  therein  named  in  the  plea  therein  men- 
tioned; and  which  is  tested  on  the  next  preceding  court 
day.     The  summons  bears  in  the  mai^in  the  name  of  the 
particular  bailiff  to  whom  the  writ  of  attachment  is  directed, 
and  who  is  appointed  to  serve  the  summons  and  execute 
the  attachment,  which  service  and  execution  are,  according 
to  such  usage  and  custom,  effected  within  the  limits  and 
jurisdiction  of  the  same  court,  either  by  shewing  the  original 
summons  and  attachment  to  the  defendant^  and  giving  a 
copy  of  the  summons  to  him  personally,  and  taking  pos> 
session  of  his  goods  and  chattels  equal  in  value  to  the  debt 
sworn  to  and  costs,  or,  by  shewing  the  original  summons 
and  attachment  to  the  defendant's  wife  in  his  dweUing  house, 
and  giving  her  a  copy  of  the  summons  in  his  dwelling  house, 
and  taking  possession  of  such  his  goods  and  chattels.     If 
the  defendant,  according  to  the  exigency  of  the  writ  of 
attachment,  gives  sufficient  sureties  to  appear  and  satisfy 
the  plaintiff,  if  the  latter  should  obtain  a  verdict  or  judg- 
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ment  in  the  said  plaint,  the  condemnation  money,  being 
debt,  damages  and  costs,  then  the  goods  and  chattels  so 
taken  or  attached,  are  immediately  given  up  and  restored  to  ^/^ 

the  defendant.  The  defendant  is,  however,  at  liberty  to  ^^^  Bagot. 
appear  and  proceed  to  trial  without  putting  in  such  bail,  if 
he  chuses  to  permit  his  goods  and  chattels  to  remain  in  the 
custody  of  tl}e  bailiff  to  abide  the  event  of  the  suit.  At  the 
next  court  holden  in  and  for  the  lordship,  after  the  service  of 
the  summons  and  the  seizure  under  the  attachment,  the 
bailiff  informs  the  court,  upon  oath,  of  the  time  and  manner 
of  such  service  and  seizure^  and  the  plaintiff  is  then  at  liberty, 
at  the  same  court,  to  file  his  declaration  against  the  defend- 
ant; and  if  the  defendant  has  not  previously  caused  an  ap- 
pearance to  be  entered  for  him,  he  is  then  and  there  solemnly 
called  in  open  court  by  the  recorder,  and  afterwards  by. the 
crier  of  the  court,  to  appear  to  the  plaint,  and  plead  to  tlie 
plaintiff* s  declaration;  and,  in  case  of  default,  a  day  is  given 
to  appear  and  plead  until  the  following  courts  and  if  the 
defendant  does  not  appear  and  plead  previous  to .  such 
following  court,  he  is  again  in  like  manner  called  at  such 
following  or  third  court,  to  appear  and  plead;  and  if  the  de- 
fendant should  still  make  default,  and  neglect  to  appear,  then 
at  such  third  court  judgment  by  default  is  given,  according 
to  such  usage  and  custom,  for  the  plaintiff  against  the  de- 
fendant, for  the  amount  of  the  debt,  and  for  the  costs  and 
damages  sustained  by  the  plaintiff  by  reason  of  the  defend- 
ant's detaining  the  debt;  and  afterwards  an  affidavit  or  veri- 
fication on  oath  is  made  by  or  on  behalf  of  the  plaintiff 
of  the  amount  of  the  debt  justly  and  truly  due  from  the  de- 
fendant, and  unsatisfied,  to  the  plaintiff,  and  execution  is 
thereupon  awarded  by  the  court,  indorsed  to  levy  for  the 
amount  of  the  debt  so  sworn  to,  and  costs  taxed  by  the 
recorder  of  the  court. 

Patteson,  for  the  plaintiff  in  error.  The  certificate  of 
the  practice  of  the  Court  below  is  so  fitimed  as  to  support 
the  record ;  therefore,  if  the  custom  set  out  in  the  certificate 
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tf  good  m  kwy  Are  plaintiff  in  error  is  conchided  by  it,  and 

tite  jodgmteiit  mast,  of  course^  be  affirmed.    But  the  custom 
Williams     .         .        , .    »         -       ,  . 

9.  19  dot  good  m  law ;  first,  because  the  pi^ocess  was  erroneous ; 

loao  Ba«o^.  and  secondly,  because  no  custom  can  warrant  a  plaintiff  m 
filing  a  declaratfonf  against  a  defend^t  who  has  not  been 
birought  into  court.  Vpoxt  the  fif  st  point  the  dates'  in  the 
dase  are  decisive.  The  plaint  was  levied  on  the  7A  of 
September  J  or  on  some  day  between  that  and  the  21st  of 
Sejjtember,  as  of  the  7th  of  September ,  1825.  The 
^ummoiYS  issued  on  the  ISth,  tested  the  same  day,  and 
returnable  ou  the  21st.  The  attachment  also  issued  on  the 
IBfh,  tested  the  7th,  and  returnable  also  on  the  2 1st;  and 
it  appears  by  thie  return  of  the  officer  that  they  were  both 
executed'  on  one  and  the  same  day.  The  effect,  therefore, 
of  that,  is  precisely  the  same,  as  if  the  attachment  had 
issued  withotit  any  previous  summons ;  which  cannot  be 
done  in  inferior  courts.  That  is  the  general  rule  of  law, 
and  the  reason'  of  it  is  this :  that  the  previous  summonii 
means  a  summons  returnable  before  the  attachment  can 
isstie,  inasmuch  as  the  ground  of  the  attachment  issuing,  is, 
that  the  defendant  has  not  obeyed  the  exigency  of  the  sum- 
nions.  There  are  numerous  authorities,  all  concurring  upon 
tHik  point:  Moravia  v.  Sloper  (a),  Mdrpole  v.  Basnett, 
Murphy  v.  Fitzgerald  (6),  Titley  v.  Foxalt  (c)  and  Lonl* 
Chief  Baron  Comyn  (d).  That  ibamed  judge  has  laid  down 
the  rule  in  these  word^:  ''  Prdcess  in  the  county  court 
shall  be  by  summons,  attachment,  and  distress  infinite,  iu 
all  personal  actions  by  plaint  or  justicies,  except  in  trespass. 
In  trespass,  it  shall  be  by  attachment,  arid  distress  infinite  (e).'' 
IBayley,  J.  The  process  may  be  irfegulaf;  but  is  there 
any  case  in  which  it  has  been  held' that  such  an  irregularity 
nlay  be  assigned  for  error?]'  It  seems  to  have  been  so  ad- 
mitted in  Moravia  v.  Sloper  (a),  where  Willes,  C.  J. 
citing  a  dictum  of  Powell,  B.,  in  Guignm  v.  Poole  (/), 

(a)  Willes,  SO.  {h)  Id.  38.  in  notis.  (c)  Id.  688. 

(d)  Com.  Dig.  Court.    (P.  a)  (e)  Idi  County.    (C.  9.) 

(/)  li'Lnttir.  Sfe5.  atod  1560. 
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**  that  a  capias  in  the  first  instance  in  inferior  courts  is  onfy 
a  process  inverso  ordine,  atid  consequently  erroneous  and 
not  void;**  says  m  answer,  **  I  cannot  see  the  reason  of  this  ^'^J-'^*'* 
assertion ;  for  by  the  same  reason  if  in  a  superior  court  an  Lord  Baoot. 
exigent  were  to  be  taken  out  the  first  process,  he  might  8# 
well  say  that  was  only  inverso  ordine:"  dissenting,  there^ 
fere,  from  the  position  of  Powell^  B.,  not  on  the  ground 
that  such  process  would  not  be  erroneous,  but  on  the  ground 
that  it  would  be  void.  So,  in  Pratt  v.  Dixon^  itt  error,  (a), 
this  court  reversed  the  judgment  of  an  inferior  court,  because 
it  appeared  upon  the  record  that  the  defendant  had  beeii' 
in  the  first  instance  attached,  instead  of  summoned.  The 
same  point  was  also  ruled  in  fVard  v.  Ellayn  {b)  and  ad- 
mitted as  law  in  Tuthil  v.  Milton  (c).  Secondly,  the  decla- 
ration was  filed  too  soon,  for  it  was  filed  not  only  before 
the  defendant  had  been  brought  into  court,  but  even  before 
he  had  been  called.  The  plaintiff  declared  against  the  de-* 
fondant  at  the  same  court  at  which  the  summons  and  attach- 
ment were  returnable;  that  appears  from  the  record,  which' 
states,  first,  that  at  the  court  holden  on  the  2 1st  of  Septem-- 
bevj  the  bailiff  informed  the  court  upon  oath  that  he  had 
served  the  summons  and  attachment;  then,  that  ^'  hereupon* 
the  said  William  Lord  Bagot  declares  against  the  said  JvhH- 
tViltiams;"  and  lastly,  that  "  the  said  John  WiliiwM, 
though  solemnly  called,  cometh  not:"  so- that  it  is  demon-* 
strated  that  the  plaintiff  declared,  both  before  the  defend^* 
ant  had  appeared,  and  before  he  was  called.  Now,  thert' 
is  no  case  in  which  the  plaintiff  has  been  held  regular  in 
declaring  before  the  defendant  has  appeared,  except,  where, 
by  the  practice  of  superior  courts,  the  declaration  is  filed' or 
delivered  de  bene  esse.  The  common  law  mode  oP  pro-*- 
ceeding  was  twofold :  either  by  arrest,  and  then  no  deda^ 
ration  could  be  filed  until  the  defendint  appeared^  or>  by 
summons,  attachment,  and  distress  infinite,  and  then  if  the 
defendant  neglected  to  appear  bis  effects  were  sold  under 
the  distress^  Even  a  custom  for  the  plaintiff  to«  appear  for 
(a)  Cro.  Jso.  108.  (b)  U.  861.  (c)  YH^  IM. 


Williams 
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the  defendant  can  hardly  be  good  where  the  goods  have 
been  seized  under  the  attachment^  for  that  is  not  allowed 
in  the  superior  courts  where  bail  has  been  put  in  and  per- 
LoRD  Bagot.  fected.  Besides  the  1«  Geo.  1.  c.  29.  (i)  now  extends  to 
all  inferior  courts;  and  the  plaintiff  cannot  enter  an  ap- 
pearance for  the  defendant  in  any  instance,  unless  the  latter 
has  been  previously  personally  served  with  process.  In 
this  case,  however,  there  was  neither  personal  service  of 
process  upon  the  defendant,  nor  any  entry  of  an  appearance 
for  him,  and  therefore  in  either  point  of  view  the  proceeds 
ings  were  irregular  and  erroneous. 

Chitty^  contri.  The  12  Geo.  I.  c.  29-  does  not  apply 
to  inferior  courts.  It  could  not  have  been  intended  to. 
have  such  an  application,  for  if  it  had,  it  would  have  anni-. 
hilated  the  proceeding  by  foreign  attachment  in  the  mayor's 
court  of  London.  But  in  that  court  a  judgment  may  still 
be  obtained  against  the  garnishee,  and  the  defendant  in  the 
original  action  is  concluded  by  that  judgment,  although  he 
has  never  been  actually  summoned.  Inferior  courts,  there- 
fore, are  still  free  to  proceed  according  to  their  own  peculiar 
customs,  and  the  principal  question  in  this  case  is,  whether 
the  custom  set  out  in  the  certificate  is  a  reasonable  and  valid 
custom.  What  is  there  unreasonable  in  this  custom  ?  All 
that  the  defendant  can  claim  is  an  opportunity  to  appear, 
and  to  answer  the  plaintiff's  declaration,  before  judgment  is 
signed  against  him ;  and  he  had  that  opportunity  in  the  pre- 
sent case,  because  the  process  being  served  upon  his  wife  in 
his  dwelling-house,  must  be  presumed  to  have  reached  his 
own  hands,  and  therefore  gave  him  notice  of  the  proceedings 
as  well  as  personal  service  could  have  done.  There  are 
rules  of  practice  in  the  superior  courts  which  savour  more 
of  hardship  than  the  present;  for  instance,  that  which  holds 
that  bail  are  fixed  by  the  suing  out  of  a  second  writ  of  scire 
facias,  though  done  without  giving  them  notice :  Siltitoe  v.. 

•  (c)  Amended  by  5  Geo.  2.  c.  27,  made  perpetual  by  21  Geo.  2.  c. 
3,  and.  extended  to  inferior  oouru  by  19  Geo.  3.  c.  70. 


Wallace  (a),  and  Clark  v.  Bradshaw{b).  [Littledale,  J.  1825. 
There  is  a  variance  between  the  certificate  of  the  practice  ^-'v-^ 
and  the  record.    The  former  states  that  after  the  declaration  ^.  ^ 

is  filed,  the  defendant  is  called  to  appear  to  the  piairtt,  and  ^^^  Baoot. 
to  plead  to  the  declaration ;  the  record  states  only  that  the 
defendant  was  called:  the  mere  act  of  calling  him  would 
not  give  the  defendant  notice  that  a  declaration  had  been 
filed,  but  the  calling  him  to  appear  and  plead  would  do  so.] 
But,  even  if  the  objection  to  the  process  is  well  founded,  it 
is  still  a  mere  irregularity,  and  cannot  be  taken  advantage  of 
by  a  writ  of  error.  Such  an  irregularity  is  cured  by  the 
statutes  of  jeofails.  Bishop  v.  Kaye{c\  Pitt  v.  Knight  id), 
Hale  v.  Clare  (e),  Hayes  v.  Warren  (J'),  Stennel  v.  Hogg  (g), 
and  Com.  Dig.  County.  (C.  13.)  This  record  would  have 
been  sufficient,  if  it  had  been  set  forth  with  a  taliter  proces- 
sum  est.  [Holroyd,  J.  That  might  be  good  in  pleading  a 
^justification;  but  this  is  a  very  different  case.] 

Patteson,  in  reply,  was  stopped  by  the  Court. 

Bay  ley,  J. — I  am  quite  satisfied  that  the  custom  set  out 
in  the  certificate  is  bad  in  law.  This  was  an  action  in  a 
court  of  record ;  a  final  judgment  obtained  there  is  con- 
clusive against  all  parties :  and  it  is  contrary  to  all  principles, 
both  of  law  and  justice,  that  a  party  should  be  concluded 
unheard.  In  the  ordinary  action  of  debt  the  process  is,  first 
a  summons,  and  upoq  the  return  of  that,  a  distringas ;  gene- 
rally speaking  there  is  no  attachment  in  an  action  of  debt. 
Here  there  was  a  summons,  as  in  an  action  of  debt,  and, 
concurrent  with  that,  an  attachment,  as  in  an  action  of 
trespass ;  and  we  are  informed  that  such  process  is  consis- 
tent with  the  custom  of  the  court.  I  am  inclined  to  think 
that  the  custom  might  render  such  a  mode  of  proceeding 
valid,  or,  at  least,  that  such  an  apparent  irregularity  would 

{a)  Tidd,  1 144.  MS.  (6)  1  East,  89.  (c)  3  B.  &  A.  605. 

(d)  1  Saund.  86.  in  tiotis.       (e)  1  Salk.  266.        (/)  2  Str.  9SS. 
(g)  1  Saund.  237. 
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not  lay  the  foundnttoa  for  a  writ  of  error.  It  lis,  however^ 
uimec€8sary  to  decide  that  qitestioii,  because  I  am  decidedly 
WiLLiAKi  ^^  opinion  that  the  plaintiff's  declaring  in  the  absence  of  the 
LoaD  Baoot.  defendant,  and  signing  final  judgment  against  him  before  he 
had  even  appeared  to  the  suif,  is  a  fatal  objection  to  the 
proceedings.  It  is  said  this  is  a  reasonable  costom.  Lot 
us  try  its  reasonableness  bj  the  dates  and  the  facts  of  this 
case ;  for  our  present  purpose  it  is  not  requisite  to  go  Cirllier. 
The  process  issued  on  tbe  IStb,  rotumable  on  the  21st  ef 
Sqdember,  It  was  not  served  personally  on  the  defendant, 
but  it  was  served  on  his  wife,  in  his  dweUing>hottse,  within 
the  jurisdiction  of  the  court;  and  it  is  not  alleged  as  part  of 
the  custom  that  process  so  served  must  be  shewn  to  have 
leached  tibe  hands  of  die  defendant.  At  the  next  conr^ 
which  was  held  on  die  £  I  st,  the  same  day  that  the  process 
was  returnable,  the  defendant  was  called.  He  did  not  ap* 
pear.  At  the  next  court,  which  was  held  foivteen  days 
afterwards,  final  judgment  was  awarded  against  him ;  so  that 
there  was  an  interval  of  only  seventeen  days  between  the 
issaing  of  the  process  and  final  judgment  This  seems  to 
me  a  most  unreasonable  mode  of  procoediiig,  for  by  this 
judgment,  if  it  is  good,  the  defendant  must  be  conduded, 
though  non  constat  that  in  the  whok  seventeai  days  he 
received  any  notice  that  an  action  was  pending  against  him. 
There  is  no  analogy  in  the  law  to  8U{^rt  such  a  custom  as 
this,  and  it  is  in  direct  violation  of  that  maxim  both  of  law 
and  equity,  audi  alteram  partem.  In  all  the  forms  of  prac- 
tice in  the  superior  courts  we  find  an  allegation  that  the  party 
appears,  and  in  all  personal  actions  hia  actual  appearance  is 
recorded*.  If  he  does  not  in  fact  apiiear,.  the  plainliff  in 
personal  actions  proceeds  by  sonunons  and  distress  ininke, 
or,  in  cases  where  a  capias  lies,  by  capias  utlagatnm*  In 
certain  cases  the  12  Geo.  1.  c.  £9«  supearsedes  the  necessity 
of  an  actual  appearance  by  the  defendant,  and  empowers  die 
plaintiff  to  enter  an  appearance  for  him ;  but  there  a  personal 
service  of  the  process  upon  him  is  indispensable.  That  sta- 
tute is  now  undoubtedly  extended  to  inferior  courts,  but  as 
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tbe  defj^^nt  'm  t)>i^  caa^  w^  ^qt  per90Dally  served  with 
the  process,  the  plainti^  cepnof  avail  himself  of  it.  I  fim, 
therefore,  of  opinion,  that  this  is  an  unreasonable  custom,  ^^ 

bad  in  law,  and  not  fp  \>e  supported;  and  tb^t  the  judgment  ^^^  B400T. 
of  the  court  below  must  consequently  be  reversed :  I  imi 
also  of  opinion  that  there  is  a  variance  between  the  certificate 
and  the  record,  as  pointed  out  by  my  brother  LUfkdak. 

HoLKoyn,  J. — I  am  also  of  opinion  that  the  certificate 
and  the  record  are  at  variance,  and  thi^t  the  custom  certified 
is  not  valid  iQ  point  of  law.  In  a  personal  action  the  plains 
tiif  must  make  it  appear  that  he  has  brought  the  defendant 
personally  into  court,  before  l^e  can  obtain  final  judgment 
against  him.  In  a  real  action  the  first  process  is  the  petit 
cape,  under  which  the  profits  of  tlie  lands  sought  to  be  re- 
covered are  seized,  and  if  the  defen^^t  neglects  to  appear 
to  that,  the  grand  cape  issues,  upder  which  the  li^d  itself  is 
seized;  but  these  do  not  affect  the  defendant's  person.  In 
the  superior  courts,  the  first  process  in  actions  of  debt  or 
covenant,  is  the  summons ;  in  actions  of  trespass,  the  attach* 
ment  issues  in  the  first  instance,  becanse  it  is  assumed  that 
a  tort  has  been  committed.  The  defendant  is  then  i^tached 
by  his  goo(ls,  md  if  he  no^kes  default  i^  appearing,  the  plaint 
cannot  he  heaicd,  and  the  plaintiff  must  proceed  by  distress 
n^nite ;  and  even  wl^re  the  defendant  is  attached  by  hits 
person,  it  is  the  business  qf  the  s^riiff  to  bring  him  into 
cg^t  if  possible^  and  if  ti^i  is  impossible,  the  plaintiff  muat 
report  to.  pi:ocess  of  outkwity.  This,  is  the  CQtucae.  pf  pro- 
ceeding in  the  highest  courts  in  the  kingdom;  the  right  cobk 
tended  for  here^  of  declaring  behind  the  back  of  the  de- 
fendant is  nnt  knawn  in  any  of  them :  which  is,  I  think, 
conclusive  to  shew  that  such  a  right  cannot  be  supported 
upon  any  legal  principle,  and  that  a  custom  so  to  declare  is 
illegal  and  void. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 


Williams 

V. 

Load  Baoot. 
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The  judgment  of  the  court  below  seems  to  me  clearly  erro- 
neous on  both  points.  In  the  first  place^  I  think  the  bsuing 
the  summons  and  the  attachment  on  one  and  the  same  day, 
was  matter  of  error.  A  summons  would  have  been  the  first 
step  in  a  similar  action  in  this  Court,  and  I  do  not  understand 
how  a  custom  to  the  contrary  can  legally  exist  in  an  inferior 
court.  This  is  not  a  mere  irregularity,  which  might  have 
been  corrected  upon  application  to  the  court  below,  because 
the  certificate  states  it  to  be  sanctioned  by  the  custom  of 
that  court ;  the  defendant's  only  remedy,  therefore,  was  a 
writ  of  error  to  the  court  above.  In  the  second  place,  I 
think  the  plaintiff's  declaring  before  the  defendant  had  ap- 
peared, was  also  clearly  matter  of  error.  It  is  an  universal 
rule  in  all  superior  courts,  that  there  must  be  an  appearance 
before  declaration ;  and  though  where  the  defendant  fails  to 
appear,  the  plaintiff  may  in  different  cases  resort  to  different 
process,  as  in  some  to  distress  infinite,  in  others  to  outlawry, 
and  in  the  exchequer  to  commission  of  rebellion ;  still  in 
none  of  these  can  he  file  his  declaration.  The  12  Geo.  I. 
c.  29-  certainly  enables  the  plaintiff  to  enter  an  appearance 
for  the  defendant ;  but  there  that  very  entry  shews  that  the 
defendant  has  appeared,  and  the  entry  itself  cannot  be  made 
until  the  defendant  has  been  personally  served  with  the  first 
process.  Here  there  was  no  personal  service;  therefore 
the  statute  does  not  apply.  Lastly,  I  think  this  record  would 
not  have  been  good,  if  set  out  with  a  taliter  processum  fuit; 
that  may  do,  where  the  proceedings  of  the  inferior  court 
come  in  collaterally ;  but  it  will  not  do  here,  where  we  are 
examining  the  record  itself. 


Judgment  reversed. 


1825. 


Hodgson  v.  James  Anderson. 

Assumpsit  for  44s/.  17».  nrf.  the  balance  of  accounte  ^  is  indebted 
between  plaintiff  and  defendant,  with  interest  thereon  from  to  B. ;  and  C. 
1st  of  October,  1819*    Defendant  paid  300/.  into  Court,  and  abroad,  is  in- 
pleaded  non-assumpsit,  with  notice  of  set-off.     The  parti-  dfbted  to  A. 
*^       .  ^     '  ^     ,     A.  proposes  to 

culars  stated  that  the  set-off  was  upon  203/.  55.  10a.  paid  assign  to  B. 

the  11th  of  Jpril,  1822,  by  defendant's  agent  to  the  com-  from^'c  t^*"^ 

mercial  banking  company  of  Scotland,  at  the  request  and  him,whicb  B. 

upon  the  written  order  of  plaintiff,  and  in  pursuance  of  an  ^p*^*  j^^  ' 

undertaking  and  liability  to  pay  the  same  to  the  said  com-  '^nte*  to  C/s 

.     ,  .  agents  in  this 

pany  for  plaintiff,  according  to  the  said  request  and  order,  country, "  as 

made  and  entered  into  long  before  the  time  of  the  payment.  *°^°  funds" 

At  the  trial  before  Abbott,  C.  J.  at  the  London  adjourned  belonging  to 

sittings  after  Hilary  term,  1823,  the  plaintiff  had  a  verdict  fccount^to"^. 

for  20g/.  \5s.9  but  a  rule  nisi  for  a  new  trial  having  been  ^91/*  1 9s.  and 

obtained  in  the  following  term,  the  Court  then  directed  the  ha-dng  re- 

facts  to  be  stated  in  a  special  case,  which  was  as  follows.       ceived  his 

The  defendant  resided  for  many  years  m  Irinidad,  until  effect,^    C/s 

August,  1 82 1 .    Prior  to  the  year  1 8 1 6,  he  became  indebted  J^/ "^pr^jge 

to  the  plaintiff  in  a  larger  amount  than  the  sum  set  off  by  B.  to  pay  him 

him  in  this  action.    The  plaintiff  was  a  shareholder  in  the  fund^of  C.  in 

commercial  bankinir  company  of  Scotland,  and  that  com-  *»;'»d.    A. 
^  '^     "^  afterwards 

orders  C.  to  pay  to  another  creditor  the  debt  owing  from  C  to  A,,  and  C.  gives  an  un- 
dertaking to  pay  that  creditor,  with  a  memorandum,  stating,  that  as  it  was  alleged  that 
a  payment  had  been  made  by  some  person  to  A,  on  account  of  C,  it  was,  declared  that 
should  C  prove  such  payment  to  have  been  made,  the  amount  should  be  deducted. 
C.  having  refused  to  pay  the  debt  to  this  latter  creditor,  on  the  ground  that  his  agents 
were  liable  to  pay  it  to  B.,  and  C.'s  agents  having  in  fact  afterwards  paid  it  to  B.— 
Held,  t.  That  a  creditor  may  insist  on  payment  either  to  himself  or  his  a^ent;  but, 
having  once  authorized  payment  to  his  agent,  he  cannot  revoke  that  authority,  if  the 
debtor  has  given  such  a  pledge  to  pay  pursuant  to  the  authority,  as  binds  him  in  law  to 
do  so.  2.  That  A,*s  declaration,  **  I  will  credit  C.  having  received  his  order  to  this 
effiMSt,''  was,  as  against  il.,  evidence  that  he  had  previously  received  such  order,  and,  con- 
sequently, that  C.  had  expressly  consented  that  his  debt  lo  A.  should  be  paid  to  B, 
3.  That,  if  not,  still  C/s  consent  to  that  arrangeiltent  mi^ht  be  inferred,  because  in  his 
undertaking  to  pay  to  the  other  creditor,  C.  stipulated,  thut  any  payment  made  by  any 
person  to  A,  on  account  of  his  (C/s)  debt,  should  be  deducted.  4.  That  C/s  promise 
to  pay  B.  was  not  a  promise  to  pay  the  debt  of  a  third  person,  and  therefore  was  not 
within  the  statute  of  frauds. 

VOL.  V.  3  B 


Hodgson 

V, 

Andebsov. 
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pany  discounted  bills  for  him.     Early  in  1816  the  company 
discounted  for  the  plaintiff  a  bill  drawn  by  him  for  270i. 
and  accepted  by  one  Dickson.    On  the  igth  of  March,  18 16, 
the  plaintiff  was  informed  by  the  secretary  to  the  company 
that  the  bill  had  been  dishonoured.     On  the  22d  of  the 
same  month  the  plaintiff  wrote  to  the  secretary  in  answer, 
that  both  he  and  Dicksou  required  time  to  meet  their  en- 
gagements, that  they  could  not  retire  the  bill,  and  that  he, 
the  plaintiff,  had  mentioned  his  situation  to  Mr.  Robert  Anr 
derson,  of  Edinburgh,  the  defendant's  brother,  and  a  director 
of  the  company,  and  added,  "  I  also  mentioned  to  my  friend, 
Mr.  Robert  Anderson,  that  as  his  brother  in  Trinidad  was 
indebted  to  me  nearly  400/.  I  would,  if  he  pleased,  give  him 
a  receipt  for  the  returned  bill  with  charges  on  his  brother's 
account,  which  would  secure  the  payment,  as  that  gentleman 
had  considerable  property  in  Edinburgh ;  and  as  he  a  few 
months  back  referred  me  to  Mr.  Anderson  and  Mr.  Rhittd, 
his  attomies,  for  a  settlement  of  my  demand,  I  trust  the 
company  will  be  induced  to  accede  to  our  proposal,  or  that 
Mr.  Anderson  will  take  the  bill  as  a  payment  from  his 
brother  to  me."    To  this  proposal  Mr.  Anderson  did  not 
accede,  and  by  a  letter  of  the  4th  of  November,  1816,  the 
secretary  again  pressed  the  plaintiff  for  payment  of  the  bill, 
who,  on  the  8th  of  the  same  month,  returned  the  following 
answer.    ''  I  propose  to  grant  you  my  promissory  note,  at 
seven  months  from  this  date,  including  interest  and  charges^ 
you  holding  Mr.  Dickson*s  acceptance  till  this  is  paid,  and 
my  commercial  bank  share  receipt  also,  as  a  collateral  secu- 
rity, which  I  will  send  you  as  soon  as  I  have  your  permis- 
sion, and  know  the  amount  of  charges.     I  had  flattered 
myself,  my  very  old  friend,  Robert  Anderson,  one  of  your 
company,  would  have  assumed  the  amount  of  Mr.  Dickson's 
acceptance,  on  account  of  a  debt  nearly  150/.  moie  than 
this  bill,  due  to  me  by  his  brother ;  but  this  I  fear  is  not 
agreeable ;  but  if  the  company  wish,  I  will  make  an  assign- 
ment of  this  debt  to  them  in  addition,  should  it  be  required/* 
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Ob  the  19tfa  of  Ntwember,  IS16,  the  secretary  wrote  to  the 
plaintiff  as  follows.  ''  I  am  directed  to  acquaint  you  that 
the  proposal  made  in  your  letter  of  the  8th  instant  is  acceded  9. 

to;  you  will  please^  therefore,  immediately  hand  in  your  Anderson. 
promissory  note  at  seven  months^  dated  the  8th  instant,  for 
291/*  19^*  being  the  amount  of  the  former  bill,  interest,  and 
expenses,  as  noted  on  the  other  side.  As  your  share  of 
stock  is  assigned  to  ps  by  the  contract  of  co-partnery,  in 
security  of  debts,  you  need  not  send  us  the  receipt.  Mr. 
Anderson  says  the  debt  you  mention  as  due  by  his  brother 
is  as  you  state,  but  there  is  no  money  of  his  forthcoming  at 
present  to  meet  it,  and  that  he  shall,  if  necessary,  pay  to  us, 
when  he  has  funds,  on  your  order:  you  will  please,  therefore^ 
hand  us  a  letter  addressed  to  Mr.  Anderson  and  Mr.  Rhind, 
desiring  them  to  pay  us  the  sum  due  as  soon  as  they  are  in 
funds."  On  the  23d  of  November,  18 16,  the  plaintiff  wrote 
to  the  secretary,  and  inclosed  in  the  letter  his  own  promissory 
note  for  991 L  I9s»  at  seven  months^  and  the  following  note 
addressed  to  Anderson  and  Rkind.  *^  As  soon  as  you  have 
fandd  belonging  to  James  Anderson  of  Trinidad,  I  will 
thank  you  to  pay,  on  my  account,  to  the  commercial  banking 
company  in  your  city,  2Q\L  IQs.  being  the  amount  of  my 
promissory  note  in  favour  of  E.  Robertson,  Esq.  or  any  part 
of  the  same,  advising  me  the  amount,  and  I  will  credit  Mr. 
/.  Anderson,  having  received  his  order  to  this  effect,  as  he  is 
indebted  to  me  more  than  this  order."  This  note  was  de- 
livered to  Messrs.  Anderson  and  Rhind,  and  they  verbally 
promised  the  banking  company  to  pay  them  according  to 
the  terms  of  the  order,  as  they  should  have  funds  of  the  de- 
fendant in  hand;  and  this  promise  was  never  retracted. 
On  the  29th  of  January,  1820,  the  plaintiff  wrote  a  letter  to 
Mr.  A.  Hill,  of  Trinidad,  inclosing  an  abstract  of  his  ac- 
count with  the  defendant,  balanced  to  the  1st  of  October, 
1819;  the  amount  of  this  balance  was  443/.  17<.  1 1^-  In 
this  letter  was  also  inclosed  a  power  of  attorney  to  enable 
HUl  to  recover  the  same ;  and  he  then  informed  Hill,  that 
sm  Lou^nan  and  Co.  had  a  consideiable  demand  against 
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bim,  he  had  agreed  that  Hill  should  remit  Loughnan  and 
Co.  the  amount  he  should  recover  from  that  debt,  and  the 
plaintiff  accordingly  begged  that  Hill  would  comply  there- 
with, and  remit  Loughnan  and  Co.  whatever  sums  he  might 
recover.  The  plaintiff  executed  no  other  assignment  to 
Loughnan  and  Co.  of  the  debt  owing  by  the  defendant  than 
this  letter.  On  the  same  day  Loughnan  and  Co.  wrote  to 
one  Lockhart,  requesting  him  to  direct  Hill  to  recover  the 
amount  from  Dr.  Anderson,  the  defendant.  Hill  applied  to 
the  defendant  in  Trinidad,  and  he  and  his  son  entered  into 
the  following  obligation.  "  Trinidad,  1  Ith  of  June,  1821. 
We  do  hereby  promise  to  pay,  or  cause  to  be  paid,  unto 
H.  S.  Hill,  or  to  his  order,  as  attorney  of  J.  Loughnan 
and  Co.  London,  being  a  debt  assigned  to  them  by  Johi 
Hodgson^  of  London,  and  due  by  the  undersigned  James 
Anderson,  the  sum  of  488/.  6s.  3d.  sterling,  with  interest  on 
the  sum  of  443/.  1 75. 1  Id.  sterling,  from  this  date,  on  or  before 
the  first  day  of  March,  1822;  and  for  assuring  the  due  pay* 
ment  thereof,  we  bind  ourselves  and  each  of  us,  our  heirs, 
executors  and  assigns,  each  in  solidum  unto  the  said  //*  ^. 
Hill,  ox  his  order,  to  and  for  the  use  of  the  said  A.  Loughnan 
and  Co.  And  whereas  it  hath  been  alleged,  that  a  payment 
of  300/.  has  been  made  on  account  of  this  debt  by  some 
person  to  John  Hodgson  on  account  of  James  Anderson;  it 
is,  therefore,  hereby  declared,  that  should  such  payment  be 
proved  by  the  said  James  Anderson  to  have  been  made  to 
the  said  John  Hodgson  by  some  person  on  account  of  the 
said  James  Anderson^  on  or  before  the  first  day  of  March ^ 
1822,  that  then  the  said  300/.  and  interest  thereon  shall  be 
deducted.**  On  the  15th  of  June  the  secretary  to  the  com- 
pany wrote  to  the  plaintiff,,  and  informed  him  that  the  pro- 
missory note  which  was  due  on  the  6th  instant  had  been 
returned  under  protest  from  London,  and  that  the  company- 
declined  renewing  it  without  some  additional  security.  The 
plaintiff  replied  that  he  could  not  procure  such  security,  nor 
pa^  the  note,  and  directed  his  share  in  the  bank  to  be  sold  foe 
the  benefit  Of  the  company.    According  to  these  iastnictionv 
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the  plaintiff's  share  in  the  bank  was  sold,  and  purchased  by 
the  company  at  the  price  of  140/.  The  company  also  re* 
ceived  the  dividends  due  to  the  plaintiff  in  respect  of  his  v. 

share,  and  thus  the  debt  due  from  the  plaintiff  to  the  com- 
pany, which  had  increased  to  346/.  19^.  id.  was  reduced  to 
193/.  Is.  9^-  On  the  10th  of  May,  1891,  the  secretary, 
by  letter  to  the  plaintiff,  acknowledged  the  receipt  of  Mr. 
G.  Rolf  eh  acceptance  for  196/.  75.  6e/.  The  defendant 
arrived  in  Edinburgh,  in  August ,  1821,  and  Loughnan  and 
Co.  then  wrote  to  him,  demanding  payment  of  the  debt  due 
from  him  to  the  plaintiff,  which  had  been  assigned  to  them 
as  above  mentioned,  which  produced  the  following  letter 
from  the  defendant  to  Loughnan  and  Co.  dated  the  24th  of 
August,  1821.  'M  had  the  honour  of  receiving  yours  of 
the  17th  instant,  and  have  made  the  necessary  inquiries  into 
the  business  alluded  to  in  your  letter.  The  case  is  this. 
The  commercial  bank  of  Edinbargh  hold  a  bill  of  Mr.  John 
Hodgson^ s  for  196/.  sterling,  on  Mr.  G.  Rolfe's  acceptance, 
due  in  November  next,  which  my  brother  and  father-in-law, 
(Anderson  and  Rhind,)  as  my  attomies,  are  security  for  to 
the  bank  for  the  above  sum,  on  account  of  the  debt  I  owe 
Mr.  John  Hodgson.  If  Mr.  Hodgson,  as  I  suppose  he  will, 
pays  the  bill  when  due  in  November ,  I  shall  then,  of  course, 
owe  you  the  full  amount  of  my  account  transferred  by  Mr. 
Hodgson  to  your  house.  If,  however,  the  commercial  bank 
come  upon  me  for  it,  it  will  then,  of  course,  be  deducted 
from  the  amount  due  to  Mr.  Hodgson  by  me,  and  transferred 
to  you  by  him."  The  bill  drawn  upon  and  accepted  by 
Rolfe  was  not  paid  when  due.  On  the  27th  of  March,  1822, 
the  defendant  wrote  to  Loughnan  and  Co.  stating  that  203/. 
Is.  id.  was  due  from  the  plaintiff  to  the  bank,  and  that  he, 
:the  defendant,  must  pay  that  sum  to  the  bank.  On  the  30tb 
of  the  same  month,  Loughnan  and  Co.  wrote  to  the  defend- 
ant, giving  him  notice  not  to  pay  to  the  banking  company 
the  debt  due  from  him  to  the  plaintiff.  On  the  11  th  of 
April  following,  the  defendant's  agent  paid  the  debt  due  to 
the  banking  company,  under  an  indemnity  from  them ;  no 
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engagement  was  entered  into  by  the  defendant's  agent  widi 
the  company  beyond  the  verbal  assurance  given  by  them  on 
the  plaintiff's  order  being  communicated  to  them. 

Kaye,  for  the  plaintiff.  The  defendant  insists  that  the 
plaintiff's  order  upon  his  agents  to  pay  money  to  the  bank- 
ing company,  was  an  authority  coupled  with  an  interest,  and 
therefore  not  revocable.  Whether  it  was  revocable  or  not, 
is  the  first  question  in  the  case ;  and  how  do  the  fects  stand? 
The  defendant,  being  indebted  to  the  plaintiff,  and  the  plain- 
tiff to  the  banking  company,  the  plaintiff  orders  his  agents, 
Anderson  and  Rhind,  whenever  they  shall  receive  money  to 
his  use,  to  pay  it  in  liquidation  of  his  debt  to  the  banking 
company,  and  he  gives  the  banking  company  notice  of  that 
order.  That  was  not  an  absolute  order  to  pay  money,  for 
it  depended  on  a  contingency.  His  language  is, ''  as  soon 
as  you  have  funds,  I  will  thank  you  to  pay."  That  is  pre- 
cisely the  same  thing  as  if  a  merchant  said  to  his  clerk,  **  as 
soon  as  my  debtor  pays  me,  do  you  pay  my  creditor  widi 
the  money  you  receive  from  my  debtor."  That  would  be, 
and  so  is  this  also,  a  mere  naked  authority,  always  revoca- 
ble until  executed,  or,  at  least,  revocable  until  the  funds  are 
by  some  subsequent  act  specifically  appropriated  to  the  ose 
of  the  creditor.  This  view  of  the  case,  however,  applies 
only  to  the  plaintiff,  to  his  agents  Jnder^n  and  SMnd,  and 
to  the  banking  company.  The  defendant  upon  this  record 
is  Dr.  Anderson^  who  was  no  party  to  this  transactkui. 
The  whole  defence  set  up  to  this  action  is  founded  on  this 
fallacy,  namely,  the  treating  Afidenon  and  Rhind  as  the 
agents  of  the  defendant  instead  of  the  agents  of  the  plaintiffi 
But  they  had  nothing  to  do  with  the  defendant;  ^y  received 
neither  instructions  nor  authority  from  him  upon  the  matter: 
he  was  resident  abroad,  and  was  wholly  ignorant  of  the 
arrangement  until  he  returned  to  Scotland  in  1821.  If  An- 
derson  and  Rhind  had  received  from  the  defendant  Amds  to 
the  use  of  the  plaintiff,  it  might  perhaps  be  oonteiNied  that 
the  plaintiff  could  not  then  have  revoked  bis  order.    But 
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that  question  does  not  arise;  tbe  real  question  kere  19,  whe- 
ther the  defendant  was  compelled  to  place  funds  in  the 
hands  of  Anderson  and  Rhind,  and  if  not,  whether,  having 
done  so  wilfully,  and  after  notice  not  to  pay  the  money  to 
them,  he  is  not  liable  in  this  action.  How  is  the  defendant 
affected  by  the  order,  or  upon  what  principle  can  he  set  it 
up  as  an  answer  to  this  action  ?  He  was  no  party  to  the 
negociations  between  the  plaintiff,  the  banking  company, 
and  Anderson  and  Rhind;  he  did  not  even  know  of  them 
till  1820,  when  he  consented  that  his  debt  to  the  plaintiff 
should  be  assigned  to  Loughnan  and  Co. ;  and  the  order, 
which  bore  date  fiovember,  1816,  he  did  not  even  then  know 
to  be  in  existence,  for  if  he  had,  he  would  never  have  con- 
sented to  that  assignment.  In  what  manner  did  the  plainti^ 
authorize  the  defendant  to  pay  the  banking  company  i  The 
banking  company  could  never  have  sued  the  defendant 
upon  the  strength  of  the  order,  nor  his  agents  Anderson  and 
Rhinds  even  though  one  of  the  latter  had  not  been  a  partner 
in  the  bank.  This  is  not  like  the  case  put  by  Buller,  J.  in 
Tatlock  V.  Harris  {a);  ''  Suppose  A.  owes  B*  100/.,  and 
B.  owes  C.  100/.,  and  tbe  three  meet,  and  it  is  agreed  be- 
tween them  that  A.  shall  pay  C.  the  J  00/.;  B.'s  debt  is 
extinguished,  and  C  may  recover  that  sum  against  A.*^  In 
that  case  there  would  be  an  absolute  assignment  of  the 
debt,  made  with  the  knowledge  and  consent  of  the  debtor : 
here  there  is  neither  an  absolute  assignment  nor  die  assent 
of  the  debtor.  In  this  respect  the  present  case  differs  also 
from  Israel  v.  Douglas  (6)  and  the  other  cases  of  that  class. 
This  is  an  assignment  of  a  chose  in  action,  and  the  defend- 
ant having  consented  that  his  debt  to  the  plaintiff  should  be 
assigned  to  Loughnan  and  Co.,  notice  from  them  to  the 
defendant  not  to  pay  the  money  to  Anderson  and  Rhind, 
was  the  same  as  notice  to  that  effect  from  the  plaintiff. 
When  the  plaintiff  says  hi  the  order,  "  I  will  credit  Mr.  J. 
Anderson^  having  received  his  order  to  this  effect,"  he  does 
not  mean  that  he  had  actually  been  ordered  by  the  defendant 
(a)  3  T.  R.  180.  (»)  1  H.  Bl.  989. 
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at  Trinidad  to  pay  bis,  the  plaintiff's,  own  debt  to  the  badc- 
ing  company ;  he  means  merely  that  he  had  been  referred 
,;.  by  his  debtor  to  Anderson  and  Rhind,  as  his  attomies  m 

AvDERSov.  Edinburgh,  and  as  the  persons  from  whom  he  shonld  de- 
mand payment  of  his  debt;  and  that  the  plaintiff  had  received 
such  a  reference,  is  plain  from  his  letter  to  the  secretary  of 
the  ^2d  March,  1816- 

Cameron,  contr^.    The  language  of  tlie  plaintiff  justifies 
the  presumption,  as  against  himself,  that  the  defendant  was 
a  party  to  the  assignment ;  and  then,  it  is  an  assignment  of 
a  chose  in  action  with  the  consent  of  all  the  parties  con- 
cerned, and  consequently  valid  and  binding  on  them  all.    In 
his  letter  of  the  2Sd  November,  I8I6,  the  plaintiff,  after 
directing  Anderson  and  Rhind  to  pay  the  banking  company 
as  soon  as  they  are  in  funds,  says,  ^'  I  will  credit  Mr.  J. 
Anderson  (the  defendant),  having  received  his  order  to  this 
effect.''    This  was  a  representation  that  the  defendant  was 
a  party  to  the  assignment ;  it  was  made  voluntarily,  and  in 
the  course  of  a  correspondence  in  which  the  plaintiff  was 
endeavouring  to  obtain  a  favour ;  and  having  once  made  it, 
particularly   under   such    circumstances,   he   cannot  now 
retract  or  qualify  it.     But  whether  the  defendant  was  a 
party  to  the  assignment  or  not,  it  is  still  binding  on  the 
plaintiff  as  between  him  and  the  defendant,  for  it  is  irre- 
vocable by  the  plaintiff  as  the  assignor.    The  rule  of  law 
which  says  a  chose  in  action  is  not  assignable,  means  only 
that  a  debtor's  liability  shall  not  be  transferred  from  one 
creditor  to  another,  without  his  own  consent ;  but  neither 
that,  nor  any  other  rule  of  law,  prevents  a  man  from  making 
such  an  assignment  of  a  debt,  as  shall  be  irrevocable  by 
himself.    A  court  of  law  cannot,  indeed,  except  in  the  ex- 
ercise of  its  equitable  jurisdiction,  take  notice  that  the  par^ 
ties  on  the  record  are  not  the  real  parties  in  the  action ;  but 
when  such  an  assignment  comes  fairly  before  the  Court, 
either  on  the .  pleadings  or  in  evidence,  as  affecting  the 
interests  of  the  parties  on  the  record,  the  Court  will  take 
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notice  of  it,  for  the  purpose  of  doing  justice  between  them  : 
Mouldsdale  v.  BirchaU  {a).  Then^  if  in  point  of  law  the 
plaintiff  might  make  an  irrevocable  assignment,  it  is  per-  **"  ^T 
fectly  clear  that  in  point  of  fact  he  intended  to  do  so.  He  AiiDERf^H. 
treats  it  as  an  assignment  in  all  his  letters,  and  he  tenders  it 
to  the  banking  company  as  part  'of  the  consideration  for 
allowing  him  time  upon  his  bills.  He,  therefore,  intended 
the  banking  company  to  consider  it  as  an  absolute  and  irre- 
vocable assignment,  for  else  it  would  have  been  utterly  use- 
less to  them;  because  a  consideration,  dependent  on  a  con- 
tingency which  is  in  the  power  of  the  party  from  whom  the 
consideration  moves,  is  worth  nothing ;  and  this  was  such  a 
consideration,  if  the  plaintiff  was  to  reserve  to  himself  the 
power  of  revoking  it,  and  then  he  has  practised  a  gross  fraud 
upon  the  banking  company.  But  this  order  was  an  autho- 
rity coupled  with  an  interest,  and  as  such  it  was  not  revoca* 
ble;  Walsh  v.  Whiicomb(J>),  Watson  v.  Ktng(c),  Driftk- 
water  v.  Goodwin  (d),  and  Fisher  v.  Miller {e)\  and  the  dis* 
tinction  taken  in  the  latter  case  between  an  appropriation 
of  money  and  a  mere  order  to  pay,  and  upon  which  the  de- 
cision of  the  court  of  C.  P.  there  turned,  is  strongly  applicar 
ble  to  the  present  case.  But,  lastly,  there  has  not,  in  point 
of  fact,  been  any  revocation  of  this  order ;  at  least,  no  notice 
of  it  was  ever  given  to  the  defendant ;  he,  therefore,  was  not 
only  justified  in  making  the  payment,  but  the  banking  com* 
pany  might  have  maintained  an  action  of  special  assumpsit 
agaii^st  him,  if  he  had  refused  to  do  so.  The  assignment 
was  absolute  and  complete  from  the  first,  with  reference  to 
all  the  parties  concerned  in  it ;  namely,  the  plaintiff,  who 
made  it;  the  banking  company,  who  accepted  it;  Anderson 
and  Rhindf  who  promised  to  pay  when  they  received  funds 
of  the  defendant;  and  the  defendant,  who,  according  to  the 
plaintiff's  own  representation,  authorized  the  whole  arrange- 
ment. The  statute  of  frauds  cannot  be  said  to  bear  at  all 
upon  the  case ;  because  the  promise  made  by  the  defendant 

id)  2  Sir  W.  Bl.  820.      {h)  2  Esp.  N.  P.  C.  565.    (c)  4  Camp.  272. 
(<0  Cowp.  251.  (e)  1  Bing.  150.    8  J.  B.  Moore^  S.  C. 
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was,  uot  to  pay  witb  his  own  niooey  the  debt  of  a  third  per- 
son, but  to  pay  with  his  own  money  his  own  debt. 

HoDGsoir  . 

V. 

AnDERsoM.  rfhe  case  was  argued  on  a  form^  day  during  these  sittings, 
when  the  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Bay  LEY,  J.  M'ho,  after  stating  the  nature  of  the  action, 
and  the  pleadings,  thus  proceeded.  Upon  due  consideration 
of  this  case,  we  have  found  no  difficulty  in  it.  The  only 
question  is,  whether  a  payment  by  a  debtor  to  a.  third  pep- 
son,  in  pursuance  of  aa  order  to  that  effect  from  the  creditor, 
was  good  in  law,  so  as  to  operate  as  a  payment  of  the  debt 
to  the  creditor,  and  a  discharge  of  it  to  the  debtor.  The 
short  facts  of  the  case  were  these.  In  March,  181^  the 
plaintiff  and  one  Dickson  were  indebted  to  the  Commercial 
Banking  Company  of  Scotland^  upon  a  bill  of  exchange 
drawn  by  the  plaintiff  upon  and  accepted  by  Dickstm. 
The  bill  being  over  due,  die  plaintiff  proposed  to  the  bank* 
ing  company,  that  a  larger  debt,  owing  to  him  firom  the  de- 
fendant, a  brother  of  one  of  the  directors  of  the  company, 
should  be  accepted  by  the  banking  company,  and  that  the 
debt  owing  to  the  plaintiff  from  the  defendant,  should,  pro 
tanto,  be  liquidated.  To  this  proposal  the  banking  coan- 
pany  did  not  at  that  time  accede,  but  in  November  foUowmg 
the  plaintiff  renewed  it,  with  the  additk)o  of  offering  la 
make  a  regular  assignment  of  the  debt  to  the  banking  com* 
pany.  To  this  proposal  they  were  disposed  to  accede,  as 
appears  by  their  letter  of  the  19th  November,  and  on  the 
23d  November  the  plaintiff  handed  to  the  banking  company 
an  order  upon  Anderson  and  Rkind,  the  defendant's  ^ents^ 
directing  them,  as  soon  as  they  should  have  funds  belonging 
to  the  defendant,  to  pay,  on  account  of  the  plaintiff,  to  the 
banking  company,  90U.  \9$.  or  any  part  thereof;  adding^ 
*'  I  will  credit  Mr.  J.  Anderson  (the  defendant),  having  ror 
ceived  his  order  to  this  effect."  That  was  a  distinct  autho- 
rity from  the  plaintiff  to  Anderson  and  Rkitid,  to  apply  the 
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debt,  owing  to  him  fixHn  the  defendant,  in  liquidation  of  hit 
own  debt  of  291 L  IQs^  That  order  was  commiinicated  to 
Anderson  and  Rkind,  the  defendant's  agents,  and  they 
verbally  promised  the  banking  company  to  pay  them  accord* 
ing  to  the  terms  of  the  order,  which  promise  diey  never 
retracted.  Now,  there  is  no  doubt  that  a  creditor  has  a 
right  to  msist  upon  payment  either  to  himself  or  his  agent ; 
whether,  having  ordered  payment  to  his  agent,  he  can  after* 
wards  revoke  that  order,  it  ts  not  necessary  to  decide,  be* 
cause  I  am  of  opinion  that  a  creditor  is  not  at  liberty  to 
revoke  an  authority  once  given,  if  there  is  also  suck  a  pledge 
given  by  the  debtor  to  pay  according  to  the  authority,  as 
imposes  upon  him  a  legal  obligation  so  to  pay.  Then  the 
question  is,  whether  such  a  pledge  was  given  by  the  defend'* 
ant's  agents  in  this  case,  and  whether  diere  was  a  legal  oUi* 
gation  on  tihetti  to  pay  over  the  money  to  the  banUng  com-^ 
pany,  as  soon  as  it  came  into  their  hands*  Hw  agents  of 
the  defendant  did  give  a  verbal  promise  to  pay,  bot  that,  it 
may  be  argued,  could  not  bind  die  defendant.  It  has  been 
insisted,  on  behalf  of  the  defendant,  that  the  plaintiff's  ex« 
preiBsion,in  his  letter  of  the  £Sd  November ,  to  Anderson  and 
Rhitklf  **  I  will  credit  Mr.  J.  Jnders^n^  having  received 
his  order  to  this  effect,"  implied  that  the  defendant  was  sn 
assenting  party  to  the  order.  On  behalf  of  the  plaintiff  it 
has  been  urged,  that  it  was  no  more  than  a  conditional  cr 
contk^ent  order,  a  mere  direction  to  pay  if  he'  ahoutd 
receive  an  order.  I  think  the  fair  import  of  it  is,  that  the 
]daintiff  bad  at  that  time  actually  received  an  order  frtm  the 
defendant.  Both  the  nature  of  the  transaction  and  the 
grammatical  construction  of  the  words,  seem  to  me  to  jus* 
tify  this  construction,  for  ampfe  time  had  elapsed  since  the 
original  proposal,  for  such  an  order  to  have  readied  him^ 
and  the  words  certamly  imply  an  act  done,  not  one  in  ex- 
pectancy. If  the  plaintiff  had  not  received  the  defendant'i 
order,  his  own  order  was  no  security  at  all ;  and  if  the  bimk* 
log  company  had  not  understood  that  the  defendant's  order 
had  been  given,  they  would  have  required  his  asaent  to  the 
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plaintifiP's  order,  and  also  a  regular  assignment  of  the  debt; 
It  seems  to  me  that  there  was  evidence  of  an  express  assent 
V.  on  the  part  of  the  defendant,  such  as  made  him  liable  to  the 

Ahobrsok.  banking  company ;  but  if  not,  still  I  think  there  are  circnm^ 
stances  in  the  case  from  which  his  assent  may  be  fairly 
implied.  It  appears,  from  the  correspondence,  that  in 
Jamuiry,  1821,  the  plaintiff  wrote  to  a  Mr.  Hill,  authorizing 
him  to  receive  the  money  from  the  defendant,  and  remit  it 
to  Loughuan  and  Co.,  and  that  in  June,  1821,  the  defendant 
gave  to  Mr.  HiU  an  undertaking  to  pay  the  money  by  the 
1st  of  March,  1822.  There  was,  however,  an  important 
reserve,  or  qualification,  in  that  undertaking,  which  applied 
to  the  whole  of  the  transaction,  both  to  the  security  given 
by  the  plaintiff,  and  to  the  assent  thereto  of  the  defendanL 
That  was,  a  memorandum,  that  as  it  had  been  alleged  that  a 
payment  of  5002.  had  been  made  on  account  of  this  debt  by 
some  person  to  the  plaintiff  on  account  of  the  defendant,  it 
was  declared  that  should  such  payment  be  proved  by  the 
defendant  to  have  been  made  to  the  plaintiff  by  some  person 
on  account  of  the  defendant,  on  or  before  the  said  1st  of 
March,  1822,  then  the  said  sum  of  300/.  should  be  deducted. 
Now,  that  could  apply  only  to  the  transaction  in  question, 
and  then  the  inference  necessarily  arises  that  the  defendant 
had  consented  that  that  part  of  the  debt  owing  from  him  to 
the  plaintiff  should  be  applied  in  payment  of  the  debt  owing 
from  ^le  plabtiff  to  the  banking  company ;  and  if  the  de- 
fendant did  so  consent,  he  became  legally  bound  to  make 
that  payment.  Then  the  case  put  by  Buller,  J.  in  Tatlock 
V.  Harris  applies  to  this  case.  He  says^ ''  If  A.  owes  B. 
100/.,  and  JB.  owes  C.  100/.,  and  the  three  meet,  and  it  is  ' 
agreed  between  them  that  A.  shall  pay  C.  the  100/.;  BJs 
debt  is  extinguished,  and  C.  may  recover  that  sum  against 
ji."  So  here,  on  payment  by  the  defendant  to  the  banking 
company,  the  plaintiff's  debt  to  them  would  be  discharged 
pro  tanto.  I  think  the  case  is  not  within  the  statute  of 
frauds,  because  it  was  a  promise  by  the  defendant  to  pay 
bis  own«  debt  with  his  own  money,  only  paying  it  to  the 
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banking  company  instead  of  to  the  plaintiff;  it  was  not  a 

promise  to  pay  with  his  own  money  the  debt  of  the  plaintiff*, 

a  third  person.    A  written  promise,  therefore,  was  not      **''^" 

necessary,  in  order  to  impose  upon  the  defendant  an  obli-     Andbbsok. 

gation  to  pay  the  banking  company,  because  there  was  no 

agreement  to  pay  money  which  the  party  by  law  was  not 

obliged  to  pay;  there  was  a  full  and  adequate  consideration 

for  the  payment.    The  debt  was  a  subsisting  debt ;  it  was 

the  debt  of  the  defendant :  the  only  question  was,  to  whom 

it  should  be  paid.    There  was  also  a  valid  consideration 

moving  from  the  banking  company,  namely,  their  forbearing 

to  sue  the  plaintiff.    We  are,  therefore,  of  opinion  that  the 

defendant  did  assent  to  the  order ;  that  having  assented  to 

it,  he  was  legally  bound  to  pay  the  money  according  to  the 

terms  of  it ;  and  that  such  payment  was  a  discharge  of  the 

debt,  notwithstanding  the  subsequent  order  in  favour  of 

Loughnan  and  Co.     Nor  are  they  in  any  degree  damnified. 

There  was  a  qualification  in  the  undertaking  to  pay  them ; 

they  knew  the  effect  of  that  qualification ;  it  informed  them 

of  the  obligation  to  pay  the  banking  company ;  therefore 

they  M'ere  apprised,  and  in  due  time,  of  their  own  situation* 

The  defendant's  payment  to  the  banking  company  was  a 

good. payment  by  him,  and  binding  upon  the  plaintiff;  and^ 

therefore,  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


•  J.  ScHLENCKER  and  another  v.  W.  Moxsy,  survivor  of 
J.  MoxsY,  deceased. 

Assumpsit.    The  declaration  sUted  that  defendant  and  JS^J^'.^^J'"^ 

one  J.  Moxsy,  m  his  life  time,  held  a  certain  messuage  and  of  the  pre- 

ptemises,  situate  8cc.  as  tenants  thereof  to  one  C.  JVhUmore,  ^'dTtheoriri-' 

for  a  term  of  years,  part  of  which  was  unexpired,  at  the  nal  lewof  de- 
trains upon 
the  under-tenant  for  rent,  the  latter  cannot  maintain  assumpsit  against  Ki$  lessor,  to 
recover  the  money  paid  under  the  distress. 


SCBLENCKER 
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yearljF  rout  of  40^«;  that  tkey,  so  hoUiog  the  said^preouMt, 
({id,  oo  the  a44b  (kiojber,  1815,  by  indentiire  demise  part  of 
the  said  premises  to  the  plaiiiliffs»  for  die  residue  of  the  said 
MoxBT.  term,  at  the  yearly  rent  of  30/.;  aad  that  in  consideratioa 
of  the  premises  defendant  undertook  and  promised  plaintiffs 
to  indemni^  and  save  them  harmless  from  and  against  the 
said  yearly  rant,  payable  by  him  to  the  said  C«  Ifhiimore* 
Breach,,  that  defendant  did  not  indemnify  or  aaye  Aem 
bambss,  but  on  the  contrary  they  were,  obliged  to  pay  and 
(fid  ps^  to  the  said  C  Wbitmort  two  years'  ground  rent,  for 
the  years  ending  Lady-dty,  18£2  and  18^3.  Plea,  the 
general  issue,  and  issue  thereon.  At  the  trial  before  Abbott, 
C  J.,  at  the  London  adjourned  sittmgs  after  last  HUary 
term,  the  plaintiffs  obtained  a  verdict,  damages  34i.  12s.  7d^ 
subject  to  the  opinion  of  the  Court  upon  the  following  case: 
On  the  23d  September,  1806,  C.  WhUmore  demised  the 
premises  mentioned  in  the  declaration  to  one  W.  Noogkt, 
for  the  term  of  twenty  years  from  the  preceding  MidsHmmer, 
upon  the  usual  covenants,  at  the  yearly  rent  of  40/.  In 
1815,  one  W.  Hepburn,  then  assignee  of  that  term,  assigned 
his  interest  in  the  premises  to  the  defendant  and  J.  Moxsf^ 
deceased.  While  they  were  in  possession,  namely,  on  the 
24th  October,  1815,  they  granted  an  under-lease  of  part  of 
the  premises  to  the  plaintiffs,  for  the  term  of  nine  years  from 
the  preceding  Michaelmas,  at  the  yearly  rent  of  30/.,  free 
from  ^1  parochial  and  parliamentary  taxes,  with  covenant 
for  the  payment  of  the  rent,  for  quiet  enjoyment,  and  other 
usual  covenants  ;  but  the  tease  did  not  contain  a  covmiant 
that  the  lessors  would  indenmify  the  lessees  from  the  claim 
of  C.  fVkitmore,  the  ground  landlord.  The  plaintiffs  regu* 
larly  paid  their  rent  to  their  lessors  up  to  Midsummer,  1821. 
*  Hie  two  following  quarters,  namely,  Mickaelmai  and  Chriit' 

mas,  they  paid  to  one  Wade,  to  whom  they  understood  the 
defendant  and  J.  Moxsy  had  assigned  all  their  interest  in 
the  lease  which  they  held  under  C.  Whitmore.  After  the 
last  payment.  Wade,  who  lived  in  the  other  part  of  the  m 
part  demised  messuage,  left  the  same,  and  could  not  be 
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fbuncL    On  the  foUawing  quarter  day,  namely,  Ladj^-dayy 
\S9Af  tbe  agent  of  C.  Wkitmove  claimed  40/.,  one  yearV 
ground  rent,  and  \l,  Os.  9.d.  redeecaed  land  tax,  which  the 
plaintiffs,  under  threat  of  distress,  were  compelled  to  pay.       Mokst, 
In  March,  1B23,  another  year's  ground  rent  beoame  due,  for 
which  C.  WhUmore  actually   distrained  on  tbe  plaintiffs, 
together  with  another  year's  redeemed  land  tax:  this  the 
plaintiffs  were  also  obliged  to  pay,  making  the  sum,  including 
the  expenses  of  the  distress,  85/.  55.  4d.,  leaving  upon  a 
balance  34/.  12s.  7d»  claimed  to  be  due  from  the  defendant 
to  the  plaintiffs,  after  deducting  the  SO/,  yearly  rent  due 
from  the  plaintiffs  to  the  defendant,  and  some  other  trifling 
items,  being  the  sum  taken  by  the  verdict.    The  defendant 
paid  the  rent  and  taxes  up  to  Midsummer,  1821.     One  J. 
Watson,  being  called  as  a  witness  on  the  part  of  the  defend* 
ant,  and  required,  under  a  subpoena  duces  tecum  for  that 
purpose,  to  produce  an  assignment  of  the  said  term,  alleged 
to  have  been  executed  by  the  defendant,  after  the  death  of 
J.  Moxsy,  to  Wade,  in  Jn/y,  1821,  declined  to  produce  it^ 
unless  he  was  ordered  so  to  do  by  the  Lord  Chief  Justice ; 
and  he  demurred,  on  tbe  ground  that  it  was  deposited  with 
him  by  Wade  as  a  collateral  security,  and  the  production  of 
it  might  be  injurious  to  his  interest.    The  Lord  Chief  Jus* 
tice  ruled  that  Watson  was  not  bound  to  produce  the  assign- 
ment.    Wade  had  never  paid  rent  to  C.  Whitmore,  but  he 
was  in  possession  of  the  original  lease  from  C.  Whitmore 
to  Nooght,  which  was  produced  by  him  at  the  trial,  and 
duly  proved  by  the  subscribing  witness. 

The  questions  for  the  opinion  of  the  Court  are, 

First,  wEether  the  Lord  Chief  Justice  should  have  directed 
tbe  witness  to  produce  the  assignment  from  Moxsif  to  Wade. 

Second,  if  the  Court  should  be  of  opinion  that  the  witness 
ought  not  to  have  been  required  to  produce  the  assignment, 
whether,  under  the  above  circumstances,  the  plaintiffs  are 
entitled  to  recover. 

Third,  if  flie  court  should  think  that  the  witness  ought  to 
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18£5.  have  been  directed  to  produce  the  assignment,  the  assiga- 

^  ''"^"'^^  raent  to  be  considered  in  evidence,  whether,  in  that  case,  the 

SCHLENCKEB 

V,  plainti£fs  are  entitled  to  recover. 


MoxsY, 


Curwood,  for  the  plaintiffs.  The  plaintiffs  were  equally 
entitled  to  recover,  whether  the  assignment  is  considered  m 
evidence,  or  not,  therefore,  it  is  unnecessary  to  argue  the 
question  whether  the  Lord  Chief  Justice  ought,  or  ought 
not,  to  have  compelled  its  production.  The  defendant  con- 
tends  that  as  the  mere  assignee  of  a  lease,  his  interest  m 
which  he  has  re-assigned,  he  is  not  responsible  to  the  lessor 
for  any  breach  of  covenant  committed  prior  to  the  time 
when  his  interest  began.  But  this  is  not  precisely  that  case. 
The  defendant  was  the  original  lessor  of  part  of  the  pre- 
mises to  the  plaintiffs,  and  could  not  relieve  himself  from  the 
responsibility  thereby  attaching  to  him,  by  assigning  his 
lease  of  the  whole  of  the  premises.  In  equity  the  defendant 
undertook  to  indemnify  the  plaintiffs  from  the  claim  of  the 
ground  landlord,  though  the  lease  contained  no  express 
covenant  to  that  effect.  Therefore  if  the  assignment  is  con- 
sidered in  evidence,  the  defendant  is  liable  upon  an  implied 
assumpsit  to  indemnify  the  plaintiffs  against  every  thing  but 
the  rent  of  30/.;  and  if  the  assignment  is  not  considered  in 
evidence,  he  is  also  liable,  because  then  it  does  not  appear 
that  he  is  a  mere  assignee. 

Campbell,  coatrii,  was  stopped  by  the  Court. 

Baylet,  J. — How  is  it  possible  that  the.  plaintiffs  can 
maintain  an  action  of  assumpsit  agamst  the  defendant,  under 
the  circumstances  set  forth  in  this  case  i  We  cannot  raise 
an  implied  contract,  where  we  find  that  the  parties  have 
entered  into  an  express  contract  by  deed.  Upon  that 
ground  it  is  clear  that  this  action  is  Qot  maintainable,  and 
that  a  nonsuit  must  be  entered ;  therefore  it  is  quite  unne- 
cessary to  consider  the  first  and  second  queries  proposed  to 
us  by  the  case.  ' 
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HoLROYDy  J. — It  is  quite  clear  that  where  parties  have        1825. 
made  an  express  contract  by  deed,  every  implied  contract  Schi^encker 
is  excluded.    These  parties  have  done  so,  therefore  assump-  v. 

sit  will  not  lie.  If  the  plaintiffs  had  been  disturbed  in  the 
quiet  enjoyment  of  the  premises,  they  might  have  maintained 
covenant  on  the  demise ;  Com.  Dig.  Covenant,  (A.  4.)  but^ 
having  entered  into  an  express  contract  by  deed,  they  cannot 
mamtam  assumpsit,  Toussaint  ▼.  Mariinnant(a). 

Judgment  of  nonsuit, 
(a)  2  T.  R.  100. 


NocKELLS  V.  Crosby,  Mitchell  and  another. 

1  HIS  was  an  action  of  assumpsit  for  money  had  and  re-  If  the  projeo- 

ceived  by  the  defendants  to  the  plaintiff's  use,  and  for  money  gcheme^to  be 

due  upon  an  account  stated.    Plea,  non-assumpsit,  and  issue  carried  on  by 

diereon.    The  defendants  paid  252L  \\s.  into  Court.    At  induce  a  num- 

the  trial  before  Abbott,  C.  J.  at  the   London  adjourned  ^^  ^l  P«™m 

'  •'to  subscribe 

Sittings  after  last  Hilary  term,  the  jury,  under  the  learned  their  money  in 

judge's  directions,  found  a  verdict  for  the  plaintiff  for  47/.  ^^ull^^^d 

15s.  subject  to  the  opinion  of  the  Court  on  the  following  the  scheme  is 

abandoned 
case : —  h^^ove  it 

The  defendants  were  directors  of  a  scheme  called  "  The  comes  into 

operation  :-<— 
British  Metropolitan  Tontine.^    By  their  authority  a  printed  Held,  that  the 

paper  was  circulated,  stating,  amongst  other  things,  that  to  ""^^^"l^'^j 

effect  the  objects  of  the  scheme,  it  was  proposed  to  receive  maintain 

subscriptions  of  ten  shillings  per  week  from  each  member  an^^receWed 

for  the  period  of  one  year,  namely,  from  the  1st  of  January,  against  the 

projectors  for 
the  whole  money  subscribed,  free  from  any  deduction  for  expenses  incurred  in  the  for- 
mation of  the  plan. 

A  scheme  for  raising  money  bjr  small  subscriptions,  which  are  to  be  laid  out  at  in- 
terest, and  inure  for  the  benefit  of  the  subscribers  by  survivorship,  the  subscribers  to  be 
governed  by  rules  and  regulations  to  be  made  by  the  directors,  and  at  the  end  of  a  year 
transferable  shares  are  to  be  issued,  is  not  within  the  prohibitions  of  6  G.  1.  c.  18. 
M.  17  &  18. 

VOL.  V.  3  C 
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18^5.       have  been  directed  to  produce  the  assignment,  the  assign- 
^  ''"^"'^^      raent  to  be  considered  in  evidence,  whether,  in  that  case,  the 

SCHLENCKEE 

V.  plaintiffs  are  entitled  to  recover. 


MoxsY. 


Curwood,  for  the  plaintiffs.  The  plaintiffs  were  equally 
entitled  to  recover,  whether  the  assignment  is  considered  in 
evidence,  or  not,  therefore,  it  is  unnecessary  to  argue  the 
question  whether  the  Lord  Chief  Justice  ought,  or  ought 
not,  to  have  compelled  its  production.  The  defendant  con* 
tends  that  as  the  mere  assignee  of  a  lease,  his  interest  in 
which  he  has  re-assigned,  he  is  not  responsible  to  the  lessor 
for  any  breach  of  covenant  committed  prior  to  the  time 
when  his  interest  began.  But  this  is  not  precisely  that  case. 
The  defendant  was  the  original  lessor  of  part  of  the  pre- 
mises to  the  plaintiffs,  and  could  not  relieve  himself  from  the 
responsibility  thereby  attaching  to  him,  by  assigning  his 
lease  of  the  whole  of  the  premises.  In  equity  the  defendant 
undertook  to  indemnify  the  plaintiffs  from  the  claim  of  the 
ground  landlord,  though  the  lease  contained  no  express 
covenant  to  that  effect.  Therefore  if  the  assignment  is  con- 
sidered in  evidence,  the  defendant  is  liable  upon  an  implied 
assumpsit  to  mdemnify  the  plaintiffs  against  every  thing  but 
the  rent  of  30/.,*  and  if  the  assignment  is  not  considered  hi 
evidence,  be  is  also  liable,  because  then  it  does  not  appear 
that  he  is  a  mere  assignee, 

.  Campbell,  contri,  was  stopped  by  the  Court. 

Bay  LET,  J. — How  is  it  possible  that  the.  plaintiffs  can 
maintain  an  action  of  assumpsit  against  the  defendant,  under 
the  circumstances  set  forth  in  this  case  i  We  cannot  raise 
an  implied  contract,  where  we  find  that  the  parties  have 
entered  into  an  express  contract  by  deed.  Upon  that 
ground  it  is  clear  that  this  action  is  not  maintainable,  and 
that  a  nonsuit  must  be  entered ;  therefore  it  is  quite  unne- 
cessary to  consider  the  first  and  second  queries  proposed  to 
us  by  the  case. 


HoLROYD,  J. — ^It  is  quite  clear  that  where  parties  have        1825. 
made  an  express  contract  by  deed^  every  implied  contract  Schi«enckee 
is  excluded.    These  parties  have  done  so,  therefore  assump-  "v. 

sit  will  not  lie.  If  the  plaintiffs  had  been  disturbed  in  the 
quiet  enjoyment  of  the  premises^  they  might  have  maintained 
covenant  on  the  demise;  Com.  Dig.  Covenant,  (A.  4.)  but, 
having  entered  into  an  express  contract  by  deed,  they  cannot 
maintam  assumpsit,  Toussaini  v.  Mafiinnant(a). 

Judgment  of  nonsuit, 
(a)  2  T.  R.  100. 


NocKELLS  V.  Crosby,  Mitchell  and  another. 

1  HIS  was  an  action  of  assumpsit  for  money  had  and  re-  If  the  projeo- 

ceived  by  the  defendants  to  the  plaintiff's  use,  and  for  money  gcheme^to  be 

due  upon  an  account  stated.    Plea,  non-assumpsit,  and  issue  carried  on  by 

tfiereon.    The  defendants  paid  252L  11 5.  into  Court.    At  induce  a  num- 

the  trial  before  Mbotty  C.  J.  at  the   London  adjourned  ^^  ^[  P«™m 
'  ,  •'to  subscribe 

sittmgs  after  last  Hilary  term,  the  jury,  under  the  learned  their  money  in 
judge's  directions,  found  a  verdict  for  the  plaintiff  for  47/-  of^gCei^  ami 

\5s.  subject  to  the  opinion  of  the  Court  on  the  following  the  scheme  is 

abandoned 
«we-—  before  it 

The  defendants  were  directors  of  a  scheme  called  "  The  coroes  into 

British  Metropolitan  Tontine.^    By  their  authority  a  printed  Held,  that  the 

paper  was  circulated,  stating,  amongst  other  things,  that  to  s^^^"!^''^ 

effect  the  objects  of  the  scheme,  it  was  proposed  to  receive  maintain 

subscriptions  of  ten  shillings  per  week  from  each  member  an^"receWed 

for  the  period  of  one  year,  namely,  from  the  1st  of  January,  against  ihe 

projectors  for 
the  whole  money  6u(»scribed,  free  from  any  deduction  for  expenses  incurred  in  the  for- 
mation of  the  plan. 

A  scheme  for  raising  money  bj  small  subscriptions,  which  are  to  be  laid  out  at  in- 
terest, and  inure  for  the  benefit  of  the  subscribers  by  survivorship,  the  subscribers  to  be 
governed  by  rules  and  regulations  to  be  made  by  the  directors,  and  at  the  end  of  a  year 
transferable  shares  are  to  be  issued,  is  not  within  the  prohibitions  of  6  G.  I.e.  18. 
M.  17  &  18. 
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1821,  to  the  l8t  of  January,  1822,  and  that  the  total 
amount  of  such  year's  subscription  should  be  deemed  a 
share,  and  all  such  shares  form  one  capital,  or  joint  stock,  of 
the  company,  with  benefit  of  survivorship ;  that  the  amount 
of  the  subscriptions  would  be  vested  in  the  names  of  the 
trustees,  and  firom  time  to  time  laid  out  in  government  or 
other  securities,  the  net  proceeds  and  interest  of  which 
would  be  equally  divided  among  all  surviving  shareholders 
twice  in  every  year ;  that  members  were  to  subscribe  their 
names  to  the  company's  rules  and  regulations  at  the  time  of 
opening  their  subscriptions,  or  at  any  subsequent  convenient 
time,  and  to  abide  thereby ;  that  the  management  of  the 
company  was  vested  in  eight  directors ;  and  that  at  the  ex- 
piration of  the  year  every  subscriber  would  receive  a  share- 
holder's ticket,  which  would  be  saleable  or  transferable. 
The  above  was  the  paper  referred  to  in  the  following  agree- 
ment, which  was  signed  by  the  plaintiff  and  several  other 
persons : — 

'^  We,  whose  names  are  hereunder  subscribed,  do  hereby 
consent  and  agree  to  and  with  the  present  and  any  future 
directors  of  the  British  Metropolitan  Tontine  as  follows : — 
First,  we  do  each  of  us  agree  to  become  subscribers  thereto, 
and  to  take  such  number  of  shares  upon  such  life  or  lives  as 
is  or  are  set  forth  against  our  respective  names ;  secondly, 
we  do  acknowledge  the  plan  or  prospectus  hereto  annexed, 
to  contain  the  nature  and  intent  of  the  said  Tontine,  so  far 
as  the  same  is  therein  expressed,  and  do  ratify  the  same  in 
every  respect  and  agree  to  abide  thereby ;  thirdly,  we  do 
agree  to  ratify  and  confirm  all  rules,  laws,  and  regulations 
passed,  or  which  shall  at  any  time  hereafter  pass,  for  the 
further  promotion,  direction,  management,  and  carrying  into 
effect  the  said  Tontine,  and  to  sign  any  deed  or  deeds  to 
that  effect ;  fourthly,  we  do  agree  to  pay  our  subscriptions 
for  one  year." 

An  account  was  opened  at  the  banking-house  of  Messrs* 
Carr  Glyn  and  Co.  London,  entitled  *^  British  Metropo- 
litan TofUine.^    The  plaintiff  paid  two  sums  of  money^ 
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amounting  together  to  308/.  6s.  to  the  aforesaid  account  at 

Messrs.  Carr  Glyn  and  Co*s.    Various  other  subscribers 

to  the  Tontine  paid  sums  of  money  to  the  same  account,  vf 

amountmg  in  the  whole,  with  the  plaintiff's  payments,  to      ^^^sby. 

737/.  \0s.  6d.    In  the  books  of  the  Metropolitan  Tontine, 

the  following  resolutions  are  entered : — 

''  General  resolutions  of  the  19th  of  January,  1821. 

First,  that  the  books  of  the  Tontine  be  opened  to  receive 
subscriptions,  and  that  no  less  than  2/.  per  share  shall  be 
received  in  the  6rst  instance,  being  for  the  first  monthly  sub- 
scription. 

Secondly,  that  the  affairs  and  entire  management  of  the 
ccmcems  of  the  Tontine  be  vested  in  eight  directors,  any 
three  of  whom  to  be  a  sufficient  quorum  for  the  purpose  of 
transacting  business. 

Thirdly,  that  James  Pope  be  appomted  secretary  and 
solicitor  to  the  directors  of  the  Tontine,  and  that  for  such 
secretaryship  he  be  paid  such  yearly  salary  as  the  present 
or  any  future  directors  may  think  fit. 

Fourthly,  that  all  monies  to  be  received  under  or  in  virtue 
of  the  Tontine  be  paid  into  the  hands  of  the  treasurer  or 
treasurers  thereof,  and  that  no  monies  be  drawn  for  or  paid 
by  the  treasurer  or  treasurers  unless  by  draft  to  be  signed  by 
not  less  than  three  of  the  directors. 

Fifthly,  that  the  directors  do,  as  often  as  occasion  may 
require,  place  out  at  interest,  in  the  names  of  the  trustees,  in 
government  or  other  securities,  all  sums  of  money  remaining 
in  the  hands  of  the  treasurer." 

30th  August,  1822. 

''  Resolved,  by  a  quorum  of  the  directors  present,  that 
there  not  being  a  sufficient  sum  subscribed  to  warrant  the 
further  prosecution  of  the  scheme,  the  subscribers  have  re- 
turned to  them  the  amount  of  the  subscriptions,  less  the 
expense  attending  the  same,  and  that  such  expenses  be 
acertained  at  another  meeting  of  the  directors,  to  be  held  at 
the  secretar/s  house,  the  6th  of  September  next.'' 
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Old  Bethlem,  6th  September,  18M. 

^'  Resolved^  by  a  quorum  of  the  directors  present^  that 
the  expenses  attending  the  prosecuting  the  scheme  of  the 
Tontine  do  amount  t6  the  sum  of  3/.  19'.  7d.  per  share,  and 
that  each  subscriber  have  the  amount  of  his  subscription  re- 
tumedy  less  the  said  3/.  19'.  7d.  per  share/' 

On  the  27th  of  May,  1823,  the  plaintiff  wrote  to  the 
directors,  requesting  to  have  his  money  returned  imme- 
diately, and  said  he  understood  it  was  to  be  returned  subject 
to  some  small  charge,  and  he  did  not  then  make  any  objec- 
tion to  the  charge.  On  the  the  2dth  of  July,  1822,  he 
again  wrote  and  complained  of  the  delay  in  returning  his 
money ;  and  that  he  had  been  put  off  from  time  to  time  in 
consequence  of  charges  attending  the  concern.  In  Sep- 
tember,  1822,  several  checks  signed  by  the  defendants  were 
drawn  on  Messrs.  Carr  Glyn  and  Co.  for  different  sums  of 
money,  amounting  in  the  whole  to  the  said  sum  of  737/* 
109.  Od.  which  checks  were  paid  by  them  from  the  money 
paid  into  the  aforesaid  account.  One  of  such  checks  for 
252/.  1  Is.  was  made  payable  to  the  plaintiff  or  bearer,  and 
placed  by  the  defendants  in  the  hands  of  Mr.  Pope,  the 
secretary,  with  instructions  to  deliver  it  to  the  plaintiff;  but 
the  plaintiff  refused  to  accept  the  same  in  satisfaction  of  his 
claim,  and  the  said  Mr.  Pope,  without  the  knowledge  or 
authority  of  the  said  defendants,  paid  the  said  check  into  his 
own  private  account  at  the  bank  of  England,  through  which 
the  same  was  presented  to  and  paid  by  Messrs.  Carr  Glyn 
and  Co.  Previous  to  the  commencement  of  the  present 
action  the  plaintiff  had  sued  Mr.  G.  C.  Glyn,  one  of  the 
partners  in  the  banking-house  of  Messrs.  Carr  Glyn  and  Co. 
for  the  money  sought  to  be  recovered  in  this  action,  but  had 
afterwards  discontinued  that  suit.  On  the  trial,  Mr.  Pope, 
the  secretary  of  the  Metropolitan  Tontine,  being  called  as  a 
witness  for  the  defendants,  stated  that  the  expenses  of  the  m- 
statution  amounted  to  3/.  19'*  7d»  a  share,  making  47/*  15«.  on 
the  plaintiff's  twelve  shares ;  that  the  expenses  consisted  in 
stationary,  printing,  advertisements,  postages,  and  75L  paid 
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to  the  witness  for  his  trouble ;  that  be  explained  this  to  the 
plaintiff,  and  offered  him  the  balance  252/.  lis.  which  he 
refused ;  that  none  of  the  money  was  appropriated  to  their 
own  use  by  any  of  the  defendants.  He  further  stated  that 
the  money  paid  by  the  subscribers  had  not  been  laid  out  at 
interest,  but  remained  in  the  hands  of  the  bankers  with 
whom  the  account  was  opened,  and  that  the  defendant 
Mitchell  and  he  (the  witness)  alone  caused  the  prospectus 
to  be  put  forth,  and  prosecuted  the  scheme  themselves. 
That  the  defendant  Crosby  was  not  a  subscriber,  and  that  he 
attended  one  meeting  only  when  the  checks  were  signed. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  ebtitled  to  recover  the  whole  of  the  money 
claimed  in  this  action. 

Campbell,  for  the  plaintiff.    It  is  clear  that  this  action  is 
maintainable  for  the  whole  sum  which  the  plaintiff  subscribed 
and  paid  in  the  purchase  of  the  shares  in  question.     The 
inducement  to  the  plaintiff  to  advance  the  money,  was  the 
faith  which  he  reposed  in  the  projectors  of  this  scheme  that 
they  would  carry  the  plan  on  to  maturity  and  perfection. 
Failing  to  do  so,  then  the  consideration  for  advancing  the 
mouey  failed,  and  this  action  is  mamtainable  for  all  the 
money,  as  money  had  and  received  by  the  defendant  to  hi» 
use.  Farmer  v.  Russell  (a).     It  cannot  be  said  that  this  was 
an  association  within  the  ititent  and  meaning  of  the  ]8tb 
and  19th  sections  of  the  6  Geo.  1.  c.  18.  and  therefore  ille- 
gal^ and  consequently  that  all  contracts  relating  to  the  pur- 
chase of  shares  therein  are  void.     To  bring  an  association 
of  this  kind  within  the  operation  of  that  statute,  it  must 
have  a  tendency  to  prejudice  great  numbers  of  the  king's 
subjects,  the  shares  must  be  transferable  without  restriction, 
and  the  members  must  assume  to  act  as  a  corporate  body 
without  an  act  of  parliament  or  a  royal  charter.     None  of 
these  indicia  of  illegality  exist  in  this  case.    There  is  nothing 
illegal  in  the  principle  of  the  association,  the  object  being 
merely  to  subscribe  money  to  a  joint  fund  with  benefit  of 
(a)  1  B.  &  P.  596. 
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survivorship.  But  assuming  that  if  the  plan  had  been 
carried  to  perfection  according  to  the  prospectus,  it  would 
be  a  case  within  the  South  Sea  Bubble  Act,  still  as  it  was 
never  carried  into  operation,  but  was  abandoned,  the  de- 
fendants are  bound  to  refund  the  money  which  the  plaintiff 
had  been  induced  to  advance  in  consideration  of  the  scheme 
being  carried  on  successfully.  The  consideration  upon 
which  it  was  paid  has  foiled,  and  the  case  of  Farmer  v. 
Russell,  already  cited,  shews  that  the  legality  of  the  con« 
sideration  cannot  come  into  question  in  a  case  like  the 
present.  This  case  is  distinguishable  from  those  cases 
where  it  is  held  that  money  paid  to  a  stakeholder  and  by 
him  paid  over  upon  an  illegal  wager,  cannot  be  recovered 
back.  It  rather  comes  within  the  principle  of  Cotton  v. 
Thurland  {a)  and  Smith  v.  Bickmore  (&),  which  hold,  that 
if  the  money  be  not  paid  over  the  action  is  maintainable. 
Then  as  there  can  be  no  objection  which  goes  to  the  action 
itself^  what  is  there  to  prevent  the  plaintiff  recovering  die 
whole  of  the  money,  free  of  any  deduction  on  the  score  of 
expenses  incurred  in  the  prosecution  of  the  plan?  This  is 
not  like  the  case  of  a  partnership,  in  which  it  might  be  said, 
that  each  partner  is  bound  to  bear  his  share  of  the  common 
expenses  attending  the  prosecution  of  the  scheme.  He  is 
not  the  proposer  of  the  scheme  and  is  only  induced  to  pur- 
chase shares  on  the  faith  that  it  will  be  carried  into  operation. 
If  it  fails,  why  is  he  to  bear  any  of  the  expense,  when  he  is 
neither  a  contributor  to,  nor  a  party  to  any  contract  binding 
him  to  bear  the  burthen  of  its  failure?  At  all  events  in 
order  to  justify  any  deduction,  it  must  be  shewn  that  the 
defendants  had  power  to  charge  the  shareholders  with  the 
expenses  of  the  scheme,  and  that  the  plaintiff  was  a  party 
to  any  regulation  conferring  upon  them  such  a  power.  Now 
no  such  power  exists.  It  is  true  they  were  authorized  to 
make  rules  and  regulation  for  carrying  on  the  scheme,  but 
not  for  its  abandonment^  still  less  to  tax  the  shareholders 
with  the  expenses  incurred  in  its  prosecution. 

(a)  5  T.  R.  405.  (6)  4  Taunt  474. 
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£.  LaweSf  contri.    The  plaintiff's  own  conduct  is  an 
answer  to  the  areument  last  addressed  to  the  Court,  and     ^, 
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shews  that  the  defendants  are  at  all  events  entitled  to  deduct  v. 

the  share  of  expenses  attending  the  prosecution  of  the  Crosbt. 
scheme  with  which  they  seek  to  charge  him.  It  appears^ 
from  the  case  that  the  plaintiff  at  least  did  not  object  to  the 
abandonment  of  the  scheme,  as  his  letters,  written  previously 
to  the  resolution  of  the  30th  August,  1822,  import.  These 
letters  also  shew  that  he  was  not  unwilling  to  pay  his  pro- 
portion of  the  expenses.  The  case  states,  that  on  the  27th 
May,  1822,  the  plaintiff  wrote  to  the  directors,  requesting 
to  have  his  money  returned  immediately,  and  said,  he  under- 
stood it  was  to  be  returned  subject  to  some  small  charge, 
and  he  did  not  then  make  any  objection  to  the  charge. 
After  this  it  is  too  late  to  say,  either  that  the  scheme  was 
abandoned  without  his  privity,  or  that  he  did  not  consent  to 
pay  his  portion  of  the  expenses.  But  there  are  two  answers 
to  this  action ;  first,  that  the  money  is  not  money  had  and 
received  by  these  defendants  to  the  plaintiff's  use;  and 
second,  that  it  is  brought  in  furtherance  of  a  contract  re- 
specting shares  in  a  scheme,  which  is  void  within  the  intent 
and  meaning  of  the  statute  6  Geo.  1.  c.  18.  First,  was  this' 
money  had  and  received  by  the  defendants?  There  is  no 
proof  that  the  defendants  ever  received  any  of  the  plaintiff's 
money.  The  money  has  been  received  by  Mr.  Pope,  and 
therefore  the  plaintifi^s  remedy  is  against  the  person  who 
has  the  money.  There  is  no  contract  subsisting  between 
the  plaintiff  and  the  defendants.  They  have  never  ac« 
counted  to,  or  contracted  with  the  plaintiff  so  as  to  make 
themselves  personally  liable  to  him.  There  is  no  privity 
whatever  between  them,  and  therefore  this  is  an  answer  to  the 
action.  But  secondly,  this  case  falls  within  the  very  terms 
of  the  Bubble  Act.  Here  the  defendants  have  assumed  to 
act  as  a  corporate  body  without  an  act  of  parliament,  or  a 
royal  charter,  and  their  shares  are  tran^fferable,  for  anything 
that  appears  to  the  contrary,  without  any  restriction  whatever. 
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The  late  case  of  Josephs  v.  Pebrer{a)  seems  a  decisive  audio* 
rity  upon  this  point,  and  therefore  on  both  or  either  of 
these  grounds  the  action  is  not  maintainable. 

Campbell,  in  reply.  The  case  of  ^Josephs  v.  Pebrer 
is  perfectly  distinguishable  from  this,  because  there  the 
Equitable  Loan  Bank  Company  had  issued  shares  trans- 
ferable without  restriction  from  hand  to  hand;  they  had 
assumed  to  act  as  a  corporate  body  without  any  lawful  au- 
thority, and  the  scheme  had  a  manifest  tendency  to  preju- 
dice and  aggrieve  great  numbers  of  his  Majesty's  subjects. 
But  here  all  these  ingredients  are  wanting.  As  to  the  other 
objections,  it  is  clear,  first,  that  the  defendants  had  received 
the  plaintiff's  money  upon  the  condition  that  the  scheme 
was  to  be  perfected,  and  having  failed  so  to  do,  the  money 
was  had  and  received  by  them  to  his  use,  without  deduction; 
and  second,  as  the  defendants  were  primarily  liable  'to  him, 
it  is  no  answer  to  the  action,  that  the  money  has  found  its 
way  into  some  other  person's  hands. 

Bay  LEY,  J. — I  am  of  opinion,  that  the  plamtiff  is  entitled 
to  recover  the  whole  amount  of  his  subscriptions,  without 
any  deduction  whatever.  There  is  no  difficulty  in  two  of 
the  points  on  which  Mr.  Lowes  relies,  namely,  that  tlib 
money  has  never  been  received  by  these  defendants,  and 
that  if  it  ever  was,  it  has  been  drawn  out  and  applied  in  the 
manner  stated,  with  the  consent  and  concurrence  of  the 
plaintiff.  There  is  no  doubt  that  this  money  was  originally 
paid  by  the  plaintiff  into  the  hands  of  certain  persons,  who, 
for  the  purposes  of  this  scheme,  were  the  bankers  of  the 
defendant,  and  that  it  was  so  paid  upon  the  prospect  that  it 
was  to  be  there,  as  funds  for  the  prosecution  of  a  contmuing 
scheme,  which  was  ultimately  to  produce  to  the  subscriber, 
those  benefits  which  the  plan  held  out.  The  money  was 
afterwards  drawn  out  of  the  bank  by  the  defendants  them- 
selves, and  having  so  drawn  it  out  they  were  bound  to  see  that 
(fl)  Ante,  541. 
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it  was  properly  applied.  If  they  bad  paid  the  whole  of  it  18&5. 
back  to  the  plaintiff,  or  if  they  had  paid  it  away  by  his  "^-^--^^^ 
direction,  the  plaintiff  would  ha^e  no  right  to  complain :  9. 

but  if,  without  any  actual  or  direct  authority  from  him,  (and  Cbosbt. 
under  the  circumstances  of  this  case  the  law  gave  them  no 
right  to  apply  it  without  his  previous  authority  and  consent,) 
they  did  so  apply  it,  I  think  the  plaintiff  is  entitled  to  maintain 
this  action,  unless  the  defendants  can  protect  themselves  by 
shewing  that  this  scheme  is  within  the  6  Geo.  1.  c.  18.  and 
that  the  plamtiff  was  a  party  to  it.  It  seems  to  me,  how- 
ever, that  this  case  does  not  come  within  the  operation  of 
that  statute.  That  act  does  not  apply  to  every  case  in  which 
a  capital  is  raised  by  the  subscription  of  small  sums  of 
money;  unless  the  money  is  raised,  '^  for  the  purpose  of 
carrying  on  a  mischievous  project  and  undertaking,  which 
tends  to  the  common  grievance,  prejudice,  and  inconvenience 
of  liis  Majesty's  subjects,  or  great  numbers  of  them,  m  their 
trade,  commerce,  or  other  lawful  affiurs.''  Can  we  predicate 
that  this  scheme  has  such  a  tendency?  I  think  we  are  not 
warranted  in  assuming  as  a  matter  of  law,  that  it  had  a  mis* 
chievous  object  m  view.  A  sum  of  money  was  to  be  raised 
by  small  subscriptions,  but  when  raised  it  was  not  to  be 
the  subject  of  general  speculation.  It  did  not  interfere 
with  persons  carrying  on  trade;  it  was  a  plan,  merely  to 
form  a  growing  fund,  which  was  to  inure  for  the  benefit  of 
survivors.  I  cannot  say  that  that  was  a  mischievous  ob- 
ject; on  the  contrary,  I  ain  rather  mclined  to  think  it  was 
beneficial,  because  it  tended  to  encourage  the  prudential 
saving  of  capital  in  times  of  superabundance.  But  assuming 
the  principle  of  the-  scheme  to  be  within  that  statute,  still  I 
think  it  is  no  answer  to  an  action  to  recover  back  money 
subscribed  towards  a  scheme  which  has  proved  abortive, 
and  where  no  transferable  shares  have  been  created,  and 
when  the  period,  at  which  it  might  come  within  the  statute 
had  not  arrived.  It  seems  to  me,  therefore,  that  the  defend- 
ants having  received  the  plaintiff's  money,  and  having  ap- 
plied it  without  his  consent  or  authority,  they  are  liable  to 
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account  for  it  to  bim,  unless  they  were  warranted  in  retain- 
iog  it  under  the  circumstances  of  this  c^e*  Now  what  cir- 
cumstances are  there  here  to  justify  them  in  point  of  law  in 
applying  any  part  of  this  money  without  his  express  consent? 
Though  the  witness  Pope  and  the  defendant  Mitchell  were 
the  original  projectors,  yet  it  appears,  that  the  printed  pro^ 
spectus  was  circulated  with  the  authority  of  all  the  defend* 
ants ;  and  therefore  they  having  lent  themselves  to  it  they  must 
all  be  bound  by  its  obligations.  Of  course,  upon  every  ob- 
ject of  this  kind  there  must  be  some  expense  incurred  before 
persons  become  members  of  the  association.  Then,  the 
question  is,  on  whom  ought  that  expense  to  fall — upon  the 
original  projectors,  or  upon  those  persons  who  opme  in 
upon  the  notion  that  it  is  a  scheme  which  will  go  on  ?  The 
reason  of  the  thing  is,  that  it  should  fall  on  the  original  pro- 
jectors ;  and  not  upon  those  who  pay  their  money  upon 
the  principle  that  it  will  be  an  available  object.  The  de- 
fendants here  hold  out,  that  there  is  to  be  a  tontine,  and 
this  party  pays  his  money  in  the  confidence  that  the  scheme 
will  be  perfected.  It  turns  out  that  the  scheme  will  not 
succeed.  They  have  the  benefit  and  use  of  his  money  in 
their  hands,  and  having  had  that  use  of  it,  why  is  he  to  incur 
the  expense  of  an  abortive  plan?  Are  they  to  say  that  he 
came  in  merely  as  a  party  who  was  to  be  one  of  the  mem- 
bers, if  it  answered,  but  if  it  should  fail,  he  was  to  derive 
no  benefit  from  it?  The  plan  proposed,  that  the  amount 
of  die  subscriptions  should  be  from  time  to  time  laid  out 
to  government  or  other  securities,  the  net  profits  of  which 
were  to  be  divided  twice  in  every  year;  instead  of  which 
his  money  has  been  lying  dead  for  a  year  and  a  half;  and  he 
is  not  to  have  it  returned  without  being  saddled  with  a 
heavy  expense  to  which  he  was  not  privy.  It  seems  to  me 
that  the  loss  ought  to  fall  on  the  projectors,  and  that  they 
are  not  entitled  to  deduct  any  thing  from  the  plaintiff's 
money.  They  are  not  at  liberty  to  say  to  him,  "  It  is  true 
we  cannot  hold  this  money  any  longer,  but  we  will 
return  you.  so  much  as  may  remain,  after  deducting  those 
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expenses  which  you  never  agreed  to  pay.''    There  would,        1825. 
however,  have  been  another  ground,  on  which  a  deduction     jJ^^^JJ^^ 
ought  not  to  be  allowed,  if  I  were  of  opinion  that  there  might  «• 

have  been  a  deduction  to  a  certain  extent.  It  was  the  duty 
of  the  directors  to  lay  out  the  money  from  time  to  time  in 
government  or  other  securities ;  and  if  the  plamtifiPs  money 
had  been  so  laid  out,  even  at  3  per  cent.,  there  would  have 
been  a  profit  on  it  of  about  ten  guineas.  Therefore  they 
must  be  considered  as  in  possession  of  that  money  which 
he  ought  to  have  received.  There  is  another  sum  also, 
which  I  think  they  could  not  at  all  events  have  been  entitled 
to  deduct,  namely,  the  sum  chained  as  part  of  what  was 
paid  to  Mr.  Pope,  By  one  of  the  resolutions  the  directors 
were  to  fix  the  secretary's  salary  for  his  trouble.  It  appears 
they  never  did  fix  it,  and  therefore  it  seems  to  me  that  they 
would  not  be  warranted  in  making  this  deduction  from  the 
plaintiff's  share  to  the  amount  of  30/.  How  can  it  be  pre- 
dicated that  Pope  had  been  working  for  him  and  for  his 
benefit  to  the  amount  of  SO/.  I  observe  also,  that  this 
money  was  not  paid  while  the  society  was  going  on,  but 
subsequent  to  the  period  at  which  the  scheme  was  dropped. 
The  whole  money  contributed  remained  in  their  hands  until 
September,  1822,  and  therefore  it  seems  to  me,  that  the  di- 
rectors were  not  then  at  liberty  to  apply  it  in  payment  of  any 
sum  due  to  Mr.  Pope,  so  as  to  charge  the  plaintiff.  But  upon 
the  general  principle  that  the  expenses  of  an  undertaking, 
where  the  project  proves  abortive,  ought  to  fall  upon  the 
projectors  themselves,  and  not  upon  a  person  who  is  merely 
a  contributor,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  the  amount  of  all  the  money  which  he  had  paid. 

HoLROYD,  J. — At  the  commencement  of  the  argument 
I  had  very  considerable  doubt  whether  the  plaintiff  was 
entitled  to  recover  the  whole  of  the  money  free  of  any  de- 
duction for  the  expense  of  carrying  on  this  plan,  but  I  am 
now  quite  satisfied  that  he  is  entitled  to  recover  the  whole. 
It  is  clear  that  he  was  not  liable  to  contribute  towards  the 
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money  paid  to  Mr.  Pope,  By  the  third  resolution  the  secre- 
tary was  to  have  such  annual  salary  as  the  directors  should 
fix.  No  salary  was  ever  fixed,  and,  therefore,  with  respect  to 
the  money  paid  to  Mr.  Pope  the  plaintiff  could  not  be  liable. 
It  appeared  to  me,  at  first,  that  this  was  very  like  the  case 
of  a  partnership,  where  a  given  number  of  partners  contri- 
buted towards  a  fund  for  carrying  on  a  concern,  and  in  the 
carrying  on  which,  expenses  being  incurred,  each  partner 
was  liable  to  contribute  his  portion  towards  the  expenses 
incurred ;  but  as  I  thmk  this  scheme  was  never  properly  set 
going,  I  am  now  of  opinion  that  the  principle  of  co» 
partnership  does  not  apply.  Considerable  expenses  are,  it 
is  true,  incurred  in  the  way  of  forming  a  prospectus  and 
setting  it  going,  but  the  expenses  so  incurred,  unless  the 
subscribers  became  otherwise  bound,  ought  not  to  be  borne 
by  them  unless  the  scheme  was  actually  in  operation.  Here 
the  scheme  was  never  in  operation.  As  soon  as  the  subscrip- 
tions were  raised,  the  money  was  to  be  laid  out  in  the  for- 
mation of  a  tontine!  That  was  the  gist,  and  essence,  and 
object  of  the  scheme,  but  no  steps  were  taken  to  carry  it  into 
effect,  and,  therefore,  it  appears  that  all  the  proceedings  until 
that  time  were  merely  preparatory,  and  therefore  the  expenses 
are  not  payable  out  of  the  subscribers  fund,  but  are  only 
payable  by  those  who  commenced  the  plan  in  the  first  in- 
stance. In  many  cases,  under  acts  of  parliament  for  the 
purpose  of  raising  different  sums  of  money  for  a  given 
object,  the  expenses  of  raising  the  money  are  not  to  be  paid 
out  of  the  sum  raised,  unless  there  be  a  provision  in  the 
statute  to  that  effect.  I  think,  therefore,  in  this  case  the 
plaintiff  is  entitled  to  recover. 


LiTTLEDALE,  J.— I  am  also  of  opinion  in  this  case  that 
the  plaintiff  is  entitled  to  recover,  upon  the  general  principle, 
that  if  a  number  of  persons  propose  a  scheme  for  an  under- 
taking of  this  kind  and  assume  the  names  of  secretary,  soli- 
citor, or  any  other  oflicers,  until  the  proposed  scheme  is 
once  set  going,  they  are  to  pay  all  the  expenses.    There 
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is  no  doubt,  if  it  is  oitce  set  going  and  has  begun  to  ope- 
rate, all  the  expenses  are  to  be  paid  out  of  the  sums  sub- 
scribed by  the  general  subscribets ;  and  I  think  it  then  right 
and  equitable,  not  only  that  the  expenses  of  management 
should  be  paid  out  of  that  fund,  but  also  that  the  persons 
who  have  advanced  the  money  by  which  the  benefit  of  the 
scheme  has  accrued,  should  have  that  money  considered  as 
general  expenses  of  management,  and  be  repaid.  It  is  by 
means  of  that  money  that  the  general  subscribers  get  at  the 
advantages  and  profits  of  the  scheme ;  and  therefore  they 
should  pay  all  the  expenses  that  have  been  incurred  in 
making  that  scheme,  of  which  they  derive  the  benefit,  avail- 
able. The  object  of  this  scheme  was,  that  the  money  ad- 
vanced should  be  vested  in  the  names  of  trustees  and  be 
from  time  to  time  laid  out  by  them  in  government  securities, 
and  the  proceeds  equally  divided.  Instead  of  investmg  the 
money  they  suffer  it  to  lie  idle.  Probably  they  did  not  think 
it  worth  while  to  open  an  account  with  the  bank,  but  that  b 
the  affair  of  the  directors  themselves.  The  subscribers  only 
pay  their  money  down  for  the  purpose  proposed,  and  if  the 
directors  do  not  so  appropriate  it,  that  is  their  own  conside- 
ration. Suppose  there  had  been  no  subscriber  at  all,  they 
must  have  paid  the  expenses  themselves.  Suppose  there 
had  been  but  one  subscriber,  it  would  be  very  hard  upon 
him  if  the  directors  could  be  allowed  to  say, ''  we  cannot 
let  you  have  any  benefit  from  this  scheme,  because  there  are 
no  more  subscribers.  We  find  you  are  the  only  person  who 
has  subscribed,  and  therefore  we  charge  you  with  the-  whole 
expense  that  has  been  incurred."  This  case  is  nearly  the 
same.  There  were  very  few  subscribers.  The  plaintiff 
subscribed  nearly  one  half  of  the  whole  money  subscribed 
in  1821  and  1822,  and  then  he  is  told  that  the  scheme  is 
abandoned.  He  is  then  told,  "  we  cannot  go  on  with 
this,  your  money  has  not  been  appropriated  to  the  purpose 
for  which  you  subscribed  it.  It  has  not  only  been  lying 
idle,  but  you  must  pay  all  the  expenses  which  we  have  in- 
curred in  endeavouring  to  establish  a  scheme  which  .we  have 
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never  aet  on  toot,  but  abandoned."  Tbe  hardship  would  be 
monstrous;  and,  therefore,  I  think  that  until  the  scheme 
was  established,  and  the  money  laid  out  in  government 
securities  as  proposed  by  the  prospectus,  they  held  tiie 
plaintiff's  money  for  his  use.  With  respect  to  the  expenses 
incurred,  they  were  in  tbe  same  situation  as  if  no  money, 
had  been  subscribed.  For  these  reasons  I  think  the  plaintiff 
is  entitled  to  recover. 

Postea  to  the  plaintiff. 


Between  Thomas  Duffibld,  Esq.  and  Emilt  Frances, 
his  Wife,  Plaintiffs,  and  Amelia  Mabia  Elwes, 
Widow,  Francis  Const  and  George  Law,  Abraham 
Henry  Chambers,  the  Rev.  William  Higks>  Clerk, 
and  Georob  Thomas  Warren  Hastings  DuFFiELD, 
Caroline  Duffibld,  Maria  Duffibld,  Anna 
DuFFiBLD,  and  Susan  Eliza  Duffibld,  Infants,  by 
Georgb  Henry  Crutchlby,  Esq.  their  Guardian, 
Defetidants. 

Testator  CASE  sent  by  his  Honour  the  Vice-Chancellor,  for  the 

having  by  vo-   opinion  of  this  Court 

meot  COD-  Indentures  of  lease  and  release  and  assignment,  by  way  of 

veyed  hit         voluntary  settlement,  dated  the  6th  and  7th  of  October,  1802, 
manor  of  Af.  j  ^  j  j 

to  trastees,  in  trast  to  secure  the  payment  of  an  annuity  to  his  wife  for  life,  and  sub- 
ject thereto,  to  the  use  of  himself  in  fee,  hy  his  will  confirn^ed  that  settlement,  and  having 
then  an  only  daughter,  devised  his  freehold  and  copyhold  estate  in  S.  and  his  freehold 
estate  at  fl.  to  trustees,  in  trust  for  the  children  of  his  daughter  by  her  then  husband, 
under  certain  limitations.  By  tlie  residuary  clause,  he  devised  all  the  residue  of  his  free- 
bold  and  copyhold  estates,  money  in  tbe  funds,  &c.  to  the  same  trustees,  upon  trust  to  sell 
and  convert  the  same  into  money,  and  set  apart  50,000/.  three  per  cent,  consols,  for  such 
son  of  his  daughter,  who,  under  the  trusts  of  a  settlement  then  intended  to  hcforikmUk 
made,  should  become  possessed  of  an  estate  tail  in  the  manor  of  M^  and  the  residue  to 
be  divided  among  the  other  children  of  his  daughter.  At  the  date  of  the  will,  testator^s 
daughter  had  no  children.  Some  time  after  making  this  will  the  testator  drew  a  line 
across  the  direction  to  sell  the  property  devised  by  the  residuary  clause.  After  so  doing 
be  purchased  a  considerable  freeoold  estate  in  W,  and  H,  By  a  codicil  to  his  wil^ 
made  ten  years  subsequently,  after  reciting  tbe  rasure  before-mentioned,  and  that  be 
was  apprehensive  that  such  rasure,  not  being  witnessed,  might  lead  to  litigation,  he 
declared  that  the  sole  intention  of  such  rasure  was  to  revoke  that-  part  only  of  the 
will  whereby  he  directed  the  sale  of  his  freehold  property,  and  then  proceeded,  '^  And  I  do 
hereby  direct  and  appoint  that  the  son  lawfully  begotten  of  my  daughter  Mrs.  2>.  who 
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were  duly  made  and  executed  by  the  testator  George  Elwes. 
By  the  indenture  of  release,  expressed  to  be  made  between 
the  said  G.  Elwes,  therein  described  as  of  Marchamy  in  the 
county  of  Berks,  Esq.  of  the  first  part,  the  defendant, 
Amelia  Maria  Elwes,  his  thea  wife  and  now  widow,  of  the 
second  part;  and  John  Elwes  and  Francis  fVastie,  both 
since  deceased,  of  the  third  part ;  after  reciting  that  the  said 
G.  Elwes  was  seised  in  fee  simple  of  the  manor,  messui^es, 
farms,  lands,  and  hereditaments  thereinafter  granted  and  re- 
leased, and  was  also  possessed  of  the  leasehold  messuages, 
lands,  tithes,  and  other  premises  thereinafter  assigned;  and 
reciting,  that  the  said  G.  Elwes  had  issue  by  his  said  wife, 
one  daughter,  namely,  the  plaintiff,  Emily  Frances  Duffield, 
thea  an  infant  of  the  age  of  eleven  years,  or  thereabouts,  and 
no  other  child,  and  reciting  that  it  had  been  deemed  expe- 
dient, and  that  the  said  G.  Elwes  had  agreed,  that  a  settle- 
ment, or  suitable  provision,  should  be  made  for  his  said  wife 
and  for  their  said  daughter  and  her  issue,  in  addition  to  the 
provision  secured  and  provided  for  them  by  the  settlement 

shall  first  attain  the  age  o^  twenty-one  years,  shall,  on  attaining  such  age,  change  his 
name  for  that  of  £.;  and  I  give  and  devise  to  the  said  son  of  my  daughter  on  his 
attaining  the  age  of  twenty'-one  years  and  changing  his  name  to  £.  all  my  freehold 
property^  landty  tenements,  and  hereditaments,  to  have  and  to  hold  to  him,  his  heirs  and 
assigns  for  ever/*  By  the  same  codicil  he  ratified  and  confirmed  the  afore-mentioned 
will,  except  as  before  excepted.  Testator  died  without  again  altering  bis  will  or  codicil, 
and  without  making  any  settlement,  stated  in  the  residuary  clause  to  be  then  in  imme- 
diate contemplation,  leaving  his  widow  and  daughter  him  surviving.  At  the  death  of 
the  testator,  Mr.  and  Mrs.  D.  had,  and  now  have,  one  infant  son  and  four  infant 
daughters.    A  case  being  sent  from  Chancery,  this  Court  held, — 

1.  That  the  devise  of  the  freehold  part  of  the  estate  at  S,  and  of  the-  freehold  farm 
and  estate  at  H.  contained  in  the  will,  was  not  revoked  by  the  codicil. 

2.  That  the  manor  of  M.  did  pass  under  the  residuary  devise  contained  in  the  will, 
and  that  such  devise  was  revoked  by  the  codicil. 

3.  That  the  manor  of  M.  did  pass  under  the  codicil  to  the  first  son  of  Mrs.  D.  who 
shall  attain  twenty-one  years  and  change  his  name  to  E. 

4.  That  the  estate  at  W,  and  H.  purchased  after  the  testator  made  his  will,  passed, 
under  the  devise  in  the  codicil,  to  the  first  son  of  Mrs.  D.  who  shall  attain  twenty-one 
years  and  change  his  name  to  E. 

5.  That  the  surplus  rents  and  profits  of  the  copyhold  estates  at  S.  and  of  tlie  freehold 
estate  at  the  same  place,  and  of  the  freehold  farm  and  estate  at  H.  after  providing  for 
the  maintenance  of  the  devisee  thereof,  belong  to  the  surviving  trustee  under  the  will, 
until  a  first  son  of  Mrs.  D,  shall  attain  twenty-one  years,  &c.  and 

6.  That  the  intermediate  rents  and  profits  of  such  of  the  testator's  freehold  estates 
as  are  effectually  devised  by  the  codicil  to  Mrs.  D/s  son,  who  shall  first  attain  twenty- 
one  years,  and  change  his  name  to  £.  until  such  events  take  phice,  belong  to  the  sur- 
viving trustee. 
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made  upon  the  marriage  of  the  said  G«  Elwes  with  his  said 
wife :  the  testator  granted,  bargained,  sold,  alienated,  and 
released,  unto  the  said  J.  Elwes  and  F.  fVasiie,  and  to  their 
heirs  and  assigns  for  ever,  all  that  the  manor  of  Marcham^ 
in  the  county  of  Berks,  with  its  rights,  members,  and  appui^ 
tenances,  together  with  the  several  lands,  tenements,  rents, 
hereditaments,  belonging  or  reputed  to  belong  to  the  said 
manor  therein  mentioned,  comprismg  (among  other  lands 
and  hereditaments  in  possession  iherein  described)  the  ca- 
pital messuage,  or  manor-house,  gardens,  and  park,  situate  at 
Marcham,  and  the  reversion  of  certain  other  lands,  after  the 
termination  of  certain  subsit tmg  terms  of  one  thousand  years 
therein,  situate  within  the  parish  of  Marckamf  but  not  within 
the  manor  of  Marcham,  and  the  reserved  rents  then  payable 
for  the  same,  and  the  tithes  of  some  part  of  such  lands,  and 
also  certain  other  messuages,  &c.  in  the  parishes  of  Marcham 
and  Frilford,  but  not  within  the  manor  of  Marcham,  and  all 
other  the  freehold  lands,  8lc.  of  the  said  G,  £•  situate  in 
Marcham,  Frilfold,  Cotwell,  or  elsewhere,  in  die  county  of 
Berks,  with  the  appurtenances ;  to  hold  unto  the  said  J, 
Elwes  and  Francis  fVastie,  their  heirs  and  assigns,  for  ever; 
but,  nevertheless,  to  the  uses  and  upon  the  trusts  and  agree- 
ments thereinafter  limited  and  declared  concerning  the  same; 
first,  to  levy  out  of  the  issues  and  profits,  and  pay  to  the 
defendant  Amelia  Maria  Elwes  an  annuity  of  800/.  during 
the  joint  lives  of  her  and  her  daughter,  if  the  daughter  so 
long  continued  to  live  with  her ;  but  if  the  daughter  died  or 
ceased  to  live  with  her,  then  to  raise  and  pay  to  ^.  M,  Elwes 
an  annuity  of  400/.  for  her  life,  (other  trusts  were  then  de- 
clared not  necessary  to  set  out);  but  in  case  his  daughter 
should  die  unmarried  in  the  life-time  of  the  testator,  or 
should  marry  without  his  consent,  then,  subject  to  the  an- 
nuity of  400/.  to  J,  M.  Elwes,  to  the  use  of  himself  in  fee. 
The  deed  then  contained  an  assignment  of  certain  leasehold 
property  to  the  same  uses. 

Indentures  of  lease  and  release,  bearing  date  respectively 
the  14di  and  J 5th  days  of  October,  1807,  were. afterwards 
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duly  executed  by  the  said  G.  Elwes  only.    By  the  release 
which  was  expressed  to  be  made  between  the  said  G.  £•  of 
the  first  party  and  the  said  J.  Elwes  and  F.  Wastie  of  the 
second  part,  reciting  the  former  deeds,  and  that  he  had  since 
purchased  a  mansion,  called  Oakley-house,  and  other  pre- 
mises in  Marcham,  he  conveyed  the  same,  and  all  household 
goods,  furniture,  &c.  to  J.  Elwes  and  F.  Wasiie,  upon  the 
same  trusts  and  to  the  same  uses  as  are  above-mentioned. 
In  February,  1810,  the  plaintiff,  Emily  Frafices  Dujield, 
the  only  child  of  the  said  G.  Elwes,  and  then  a  minor^  inter- 
married with  the  plaintiff,  Thomas  Duffield,  without  the 
consent  of  her  father  George  Elwes.    The  said  G.  Elwes 
did  no  act  subsequently  to  affect  his  interest  in  the  manor  of 
Marcham  before  the  date  of  his  will,  and  at  the  date  of  that 
will  he  was  seised  in  fee  simple  of  other  freehold  estates  in 
the  counties  of  Berks,  Surrey,  Middlesex,  and  Suffolk.    He 
was  also  seised  in  fee  simple  of  some  copyhold  estate,  and 
was  possessed  of  a  very  large  personal  estate,  consisting  of 
leaseholds  for  years,  monies  in  the  funds,  and  other  parti- 
culars.    By  his  will,  dated  the   1st  of  March,  1811,  duly 
executed  and  attested  to  pass  freehold  estates,  the  said  G. 
Elwes  first  willed,  that  his  debts,  funeral  and  testamentary 
expenses,  should  be  paid  as  thereinafter  mentioned ;  and 
after  reciting  that  by  a  settlement  made  previous  to  the  tes- 
*tatop's  marriage  with  his  wife,  the  defendant  Mrs.  Ebves,  she 
would  be  entitled  to  the  dividends  of  a  sum  of  three  per  cent, 
consolidated  bank  annuities  therein  mentioned,  for  her  life, 
in  case  she  survived  the  testator,  in  the  nature  of  a  jointure, 
and  in  lieu  of  dower,  and  that  the  same  bank  annuities  were, 
by  the  said  settlement,  directed  to  be  in  trust  after  the  de- 
cease of  the  testator  and  his  wife  for  the  child  or  children 
of  their  marriage,  the  will  proceeds  in  the  following  words : — 
"  And  whereas,  under  and  by  virtue  of  the  limitations 
contained  in  a  certain  indenture  of  settlement,  bearing  date 
on  or  about  the  7th  day  of  October,  in  the  year  1802,  and 
expressed  to  be  made  between  me  George  Elwes  of  the 
first  part,  my  said  wife  Amelia  Elwes  of  the  second  part, 
VOL.  V.  3d' 
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18^.       aiHi  John  Elwes,  Esq.  and  Francis  Wastie,  Esq.  of  the  third 
^^^^^^"^      part,  my  said  wife  is  entitled  for  ber  life  to  an  annuity  or 
9.  yearly  rent  charge  of  400/.  issuing  and  payable  out  of  toe 

*''^^*  manor  of  Marcham,  in  the  county  of  Berks,  and  diven 
freehold  and  leasehold  messnagesy  farms,  lands,  tenemenit, 
and  hereditaments,  in  the  several  parishes  or  places  of 
Marckamf  Frilfordf  Catweil,  and  Garford,  and  etsewhere  in 
the  county  of  Berks :  now  I  do  by  this  my  will  rattiy  and 
confirm  the  said  jointure  and  annuity  to  my  said  wife/'  The 
testator  then  bequeathed  to  '^  his  dear  daughter,"  the  piain^ 
tiff  Mrs.  Duffieid,  and  her  assigns  for  her  life,  his  leasehold 
messuage  or  dwelling-house,  with  the  appurtenances,  situate 
in  High-Street,  Mary-le^bonef  and  declared  that  the  same 
•hould  after  her  decease  fell  into  the  residue  of  his  personal 
estate  thereinafter  devised.  And  he  gave  and  bequeathed 
to  his  said  daughter,  all  his  carriages,  household  furniture 
end  goods,  plate,  linen,  china,  stock  of  wines,  and  other 
liquors,  which  should  be  in  or  about  the  said  messuage  or 
dwelling-house,  or  in  or  about  any  other  house  or  houses 
Vrhich  he  might  inhabit  at  the  time  of  bis  decease.  And 
the  testator  then  gave  and  bequeathed  onto  his  brother,  die 
said  John  E/weSf  Esq.  (who  died  afterwards  in  the  testator's 
life-time,)  and  the  defendant,  Abraham  Henry  Chetmbers, 
and  their  heirs,  all  that  the  testator's  freehold  and  copyhold 
estate,  situate,  lying  and  being  in  Southwood  Park,  in  the 
county  of  Sufolk^  which  he  had  lately  purchased  from  John 
Pytokes,  Esq.  the  copyhold  part  wherecrf  be  recited  that  he 
had  already  surrendered  to  the  uses  of  his  will;  and  also  all 
diat  his  freehold  ferm  and  estate  at  Haverhill,  in  the  county 
of  Essex;  to  and  for  and  upon  such  trusts  as  are  in  and  by 
his  said  will  expressed  and  declared  thereof ;  (that  is  to  say) 
in  case  there  should  be  but  one  son  of  hb  danghtery  the 
plaintiif,  Mrs,  Dujffield,  by  her  husband,  the  plaintiff,  Tho- 
mas Duffield,  who  should  attain  the  age  of  twenty-one 
years,  upon  trust  for  such  son^  his  heirs  aud  ass^s  for  ever, 
and  in  case  ibere  should  be  two  or  more  sons  of  Mrs.D«/- 
Jield  by  the  said  Thomas  Duffleld,  who  should  attain  the  age 
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of  twentj-one  years^  th^n  id  trust  for  the  seccmd  of  such 

soDS^  his  heirs  and  assigns  for  ever ;  and  in  case  there  should 

he  no  son  of  Mr^.  Duffield  by  the  said  Thomks  Duffieldf 

who  should  attain  the  age  of  twenty^^ne  years,  then  upon 

trust  for  such  of  the  daughters,  if  any,  of  Mrs.  Duffield,  by 

the  said  Thomas  Duffield,  as  should  first  attain  the  age  of 

twenty-one  years,  or  be  niai'ried  under  that  age  with  the 

consent  of  the  trustee,  or  trustees,  for  the  time  being  of  that 

his  will,  and  the  heirs  dnd  assigns  of  such  daughter  for  ever; 

but  if  there  should  not  be  any  son  of  Mrs.  Duffield,  by  the 

said  Thomas  Duffield,  who  should^ttain  twenty-one,  nor  any 

daughter  who  should  attain  that  age  or  be  m^ried,  and  the 

said  Thomas  Duffield  should  die  leaving  the  said  testator's 

daughter,  Mrs.  Duffield,  him  surviving^  then  upon  the. same 

trust  for  the  benefit  of  the  children,  as  well  sons  as  daughtera, 

df  Mrs.  Duffield  by  any  second  husband  with  whom  she 

might  happen  to  intermarry,  as  were  thereinbefore  declared 

concerning  the  said  freehold  and  copyhold  farms  and  estates 

for  the  benefit  of  the  children  of  Mrs.  Duffield  by  the  said 

Thomas  Duffield;  but  if  there  should  not  be  any  son  of 

Mrs.  Duffield,  by  such  after-taken  husband,  who  should 

attain  twenty-one,  nor  a  daughter  who  should  attain  that  age 

or  be  married  with  such  consent  as  aforesaid,  then  upim 

trust  for  the  said.  J.  Elwes  in  fee.    The  testator  then  be* 

queathed  to  his  trustees  a  sum  in  the  public  stocks  of  Greai 

Britain,  sufficient  to  pay  certain  persons  anatiitiei  during 

their  lives,  and  upon  their  deaths  the  principal  sum  to  Mi 

into  the  residue  of  his  personal  estate.    He  also  gave  IfMCH, 

three  per  cent,  consolidated  bank  annuities  to  the  poor  of 

Marcham ;  and  then  after  bequeathbg  Certain  sttiall  legacies, 

and  giving  each  of  his  executors  500/.  the  will  proceeds  ill 

the  words  following,  (that  is  to  say,)  <'  And  as  to,  for,  and 

concerning  all  the  rest,  residue  and  remainder  of  ike  pro* 

perty  of  which  I  shall  be  possessed,  or  to  which  I  shall  be 

entitled  at  the  time  of  my  decease,  or  over  which  I  have  a 

disposing  power,  whether  the  same  consist  IvhoUy  or  in  part 

of  estates  of  freehold,  copyhold,  or  for  years,  oKmey  in  th# 

3  nfi 
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funds,  upon  mortgage,  or  otherwise  out  upon  security  or  at 
interest,  debts,  or  of  whatever  other  nature  the  same  or 
any  part  thereof  may  be,  I  give,  devise  and  bequeath  the 
same,  and  every  part  thereof,  unto  the  said  J.  Elwes  and 
A.  H.  Chambers,  their  h^irs,  executors,  administrators,  and 
assigns,  upon  trust  that  they  the  said  J.  Elwes  and  A.  H. 
Chambers,  or  the  survivor  of  them,  or  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor,  do  and  shall, 
with  all  convenient  speed  after  my  decease,  sell,  dispose  of 
and  convey  all  and  singular  my  freehold,  copyhold,  and 
leasehold  estates,  with  the  appurtenances,  either  together  or 
in  parcels,  and  either  by  public  auction  or  private  contract^ 
as  to  him  or  them  shall  seem  best,  unto  any  person  or  per- 
sons who  shall  be  willing  to  become  or  be  the  purchaser  or 
purchasers  thereof,  or  of  any  part  thereof,  for  the  most 
money  and  best  prices  that  can  be  reasonably  had  or  gotten 
for  the  same,  and  to  make  and  execute  all  such  deeds,  sur- 
renders, conveyances,  assignments,  and  assurances  in  the  law 
as  shall  be  necessary  or  proper  for  perfecting  the  sale  and 
transfer  thereof;  and  also  do  and  shall  make  sale  and 
convert  into  money  all  such  part  and  parts  of  my  personal 
estate  and  effects  as  shall  not  consist  of  money,  and  call  in 
and  compel  payment'  of  all  such  parts  thereof  as  shall  con- 
sist of  money  out  upon  mortgage  or  other  security,  at  in- 
terest or  otherwise,  and  also  get  in  all  debts  which  shall  be 
due  and  owing  to  me  at  the  time  of  my  decease,  in  such 
manner  as  they  shall  think  expedient."  And  the  testator, 
after  declaring  that  the  receipts  of  the  said  J.  Elwes  and 
A.  H.  Chambers  should  be  good  discharges,  directed  that 
the  said  J.  Elwes  and  A.  H.  Chambers,  and  the  survivor  of 
them,  his  ekecutors,  administrators,  and  assigns  should  stand 
possessed  of  and  interested  in  the  monies  to  arise  or  be 
gotten  in  by  the  means  aforesaid  or  otherwise,  under  or  by 
virtue  of  that  his  will ;  in  trust,  in  the  first  place,  from  and 
immediately  after  his  decease,  to  satisfy  and  discharge  all 
such  debts  as  should  be  due  and  owing  by  him  to  any 
person  or  persons  whomsoever  at  the  time  of  his  decease  or 
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which  should  afterwards  become  due,  and  in  the  next  place 
to  pay  the  funeral  expenses,  and  then  to  pay  the  several 
legacies  and  bequests  which  he  had  given  or  bequeathed,  or 
should  give  or  bequeath  by  that  his  will,  or  by  any  codicil 
or  codicils  thereto,  and  after  full  payment  and  satisfaction 
thereof,  in  trust  forthwith  to  lay  out  and  invest  such  a  por- 
tion of  the  residue  of  the  monies  to  arise  and  be  produced 
by  the  means  aforesaid  in  the  purchase  of  so  much  and  such 
sum  of  three  per  cent,  consolidated  bank  annuities,  in  the 
names  of  the  said  J.  Elwes  and  J.  H.  Chambers,  or  of  the 
survivor  of  them,  his  executors,  administrators,  or  assigns, 
as  the  yearly  dividends  thereof  would  amount  to  the  sum  of 
1,000/.,  and  upon  trust  during  the  natural  life  of  Mrs.  Di//- 
Jield  to  pay  the  dividends  of  the  said  three  per  cent,  conso- 
lidated bank  annuities  so  to  be  purchased  to  Mrs.  Duffield 
for  her  separate  use.  And  the  said  testator  directed  that 
the  said  three  per  cent,  consolidated  bank  annuities  so  to  be 
purchased  as  last  aforesaid,  should,  from  and  after  the  de- 
cease of  his  daughter  Mrs.  Duffield,  fall  into  and  be  taken 
as  part  of  his  said  personal  estate  and  be  disposed  of  in 
manner  thereinafter  declared  thereof.  The  will  then  de- 
clared that  as  to  the  then  residue  of  the  monies  to  arise  and 
be  produced  by  the  sales  thereinbefore  directed  to  be  made 
of  the  testator's  real  and  personal  estate,  the  trustees  should 
be  possessed  thereof  upon  trust  to  invest  the  same  in  the 
purchase  of  parliamentary  stocks,  or  upon  real  securities  at 
interest,  in  the  names  of  the  trustees,  upon  the  trusts  therein- 
after expressed,  viz.  in  case  there  should  be  only  one  child 
of  Mrs.  Duffield,  by  the  said  T.  Duffield,  in  trust  to  pay, 
assign,  transfer,  or  assure  the  said  stocks,  funds  or  securi- 
ties, and  the  dividends  and  interest  thereof,  imto  such  only 
child,  on  his  attaining  the  age  of  twenty-one  years,  if  a  son ; 
or  on  her  attaining  that  age,  or  being  married,  with  the  con- 
sent, in  writing,  of  the  trustees  for  the  time  being  of  his  will, 
if  a  daughter ;  and  in  case  there  should  be  but  two  or  three 
children  of  Mrs.  Duffield  by  the  said  T.  Duffield,  then  upon 
trust  for  such  two  or  three  children,  equally  to  be  divided 
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169A«       between  ihem,  ahare  and  share  alike ;  the  shares  of  soas  to 

>jr^^^      j^^  P^jj  ^^  assured  to  them  qb  attaining  twenty-pne»  and  tha 

p^  shares  of  daughters  to  be  paid  or  assured  to  theoa  on  attain- 

TLhwash      jpg  twenty-one,  or  being  married  with  such  consent  as  afore- 
aaid.    Then  followed  a  clause  of  surnvorship  among  such 
children  in  case  of  sons  dying  under  twenty-one«  or  daugh- 
ters dying  before  twenty-one  or  marriage*  and  a  proviso  for 
the  children  of  a  son  dying  under  twenty-one,  leaving  lawful 
issue,  to  take  their  father*s  share.    The  will  then  proceeded 
as  follows : — *^  And  my  will  is,  that  in  case  there  shall  be 
four  or  more  children  of  the  said  Jmelia  Maria  Fraf^ces 
Duffidd  (meaning  the  plaintiff,  Mrs.  Daffield,  she  being  so 
named  by  mistake  throughout  the  will)  by  the  Qaid  7'.  Duf- 
JUldf  that  the  said  J.  Elwes  and  J.  H.  Chambers,  and  the 
survivor  of  them,  his  executors,  administrators  and  assigns, 
aiiould  stand  and  be  possessed  of  the  said  stocks,  funds  and 
securities,  and  the  dividends,  interest,  and  annual  proceeds 
thereof,  upon  trust,  in  the  first  place,  to  purchase  with  a 
competent  part  thereof,  or  otherwise  to  set  apart  thereout, 
the  sum  of  50,000/.  three  per  ceiit.  consolidated  bank  annu- 
ities, and  to  aland  possessed  thereof,  and  of  the  dividends, 
interest,  and  annual  proceeds  thereof,  in  trust  for  such  son 
of  the  said  Amelia  Maria  Frames  Huffield  by  the  said 
tkcmoi  DuJMd,  who,  under  the  trusts  of  a  settlement  now 
intended  to  be  forthwith  made,  shall  become  possessed  of 
an  estate  tail  in  the  said  manor  of  Marcham,  mid  the  mes- 
suages, farms,  lands,  tenements,  and  hereditaments,  which 
shall  be  comprised  in  the  same  settlement,  and  subject  to 
the  payment  or  setthig  apart  of  the  said  sum  of  50,000/. 
three  per  cent,  consolidated  bank  annuities,  my  will  is,  that 
the  said  J.  Elwes  and  J^  H.  CkamberSf  and  the  survivor  of 
them,  his  executors,  administrators  and  assigns,  shall  stand 
and  be  possessed  of  the  then  residue  of  the  said  stocks^ 
funds  and  securities,  and  the  dividends,  interest,  and  annual 
proceeds  thereof,  upon  trust  for  such  four  or  mom  chiMren^ 
exclusive  of  such  son  as  last  aforesaid  of  the  said  J.  M.  F. 
Dujield,  by  the  said  T.  Duffield,  equally  to  be  divided  be- 
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tween  them,  share  and  share  alike,  and  to  be  paid,,  assigned^        1S^« 
transferred,  or  assured  to  them  respectively,  at  the  same 
time  or  times,  and  with  such  benefit  of  survivorship  amongst  v. 

them,  and  in  such  manner  in  all  respects  as  is  hereinbefore  "'^ 

directed  and  declared  of  and  concerning  the  said  stocks, 
funds  and  securities,  and  the  dividends,  interest,  and  annual 
proceeds  thereof,  in  the  event  of  there  being  only  two  or 
three  children  of  the  said  A.M.F.  Duffield,  by  the  said  T. 
Duffield"  The  will  then  provided  that  in  case  the  said  T* 
Duffield  should  die,  leaving  the  plaintiff  surviving  him,  and' 
without  leaving  issue  by  her,  or  if  he  should  leave  issue  by 
her,  and  all  such  issue,  being  sons,  should  die  under  twenty- 
one,  and  without  lawful  issue,  and  being  daughters,  should 
die  under  that  age,  and  without  having  been  married  with 
such  con9ent  as  aforesaid,  then  the  said  trustees  should, 
from  and  after  such  the  decease  of  the  said  T.  Duffitld^  and 
such  failure  of  issue  as  aforesaid,  stand  possessed  of  the 
stocks,  funds  and  securities,  in  or  on  which  the  monies  to 
arise  and  be  produced  from  the  residue  of  the  testator's  real 
and  personal  estate  thereinbefore  devised  under  the  trusts 
thereinbefore  declared  thereof,  should  be  laid  out  or  invested, 
upon  trusty  to  pay  the  interest  and  dividends  thereof,  from 
time  to  time,  during  the  life  of  Mrs,  Duffield^  to  such  per- 
sons as  she  should  in  writing  appoint,  and  in  default  of 
appointment,  upon  trust  to  pay  the  said  interest  and  divi* 
dends  to  herself  for  her  separate  use;  and  in  case  the  plains 
tiff,  Mrs.  Duffield f  should  happen  to  marry  a  second  hus^ 
band,  and  there  should  be  issue  of  her  body  by  such  second 
husband,  the  testator  directed  that  his  trustees  should,  from 
and  after  her  decease,  stand  possessed  of  the  said  stocks, 
funds  and  securities,  and  the  interest,  dividends,  and  annual 
proceeds  thereof,  upon  such  and  the  same  trusts,  for  the 
benefit  of  the  children  of  such  second  marriage,  as  were  by 
that  his  will  declared  of  and  concerning  the  same  stocks, 
funds,  securities,  interest,  dividends,  and  annual  proceeds, 
lor  the  benefit  of  the  children  of  the  plaintiff,  Mrs.  Duffield, 
by  the  said  T.  Duffield;  and  in  case  of  the  decease  of  the 
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plaintiff,  Mrs.  Duffield,  without  leaving  any  issue  of  her 
body,  who,  by  virtue  of  the  trusts  of  that  his  will,  should 
become  entitled  to  the  said  stocks,  funds  or  securities,  and 
the  dividends^  interest,  and  annual  proceeds  thereof,  then 
the  testator  gave,  bequeathed  and  disposed  of  the  same 
atocksy  funds  and  securities,  and  the  dividends,  interest,  and 
annual  proceeds  thereof,  in  manner  therein  mentioned ;  that 
is  to  say,  he  then  gave  1,000/.  three  per  cent,  consolidated 
bank  annuities  to  the  said  J.  Elwes  and  A.  H.  Chambers, 
their  executors,  administrators  and  assigns,  upon  trust  that 
the  interest  and  dividends  thereof  might,  from  time  to  time, 
for  ever,  be  paid  to  the  minister,  churchwardens,  and  over-* 
seers  for  the  time  being,  of  the  parish  of  Marcham  aforesaid, 
to  be  applied  by. them  in  the  same  manner  as  the  dividends 
of  the  sum  of  1,500/.  like  bank  annuities,  thereinbefore 
given  to  them.  And  the  testator  gave  sundry  pecuniary 
legacies :  and  as  to,  for  and  concerning  all  the  then  residue 
of  the  said  stocks,  funds  and  securities,  and  the  interest, 
dividends,  and  annual  proceeds  thereof,  he  gave  and  be- 
queathed the  same  and  every  part  thereof  unto  the  said  J. 
Elwes,  his  executors,  administrators  and  assigns,  for  his  and 
their  own  use  and  benefit,  and  to  be  paid,  assigned,  trans* 
ferred,  and  assured  to  him  and  them  accordingly.  And  the 
testator  further  willed  that  his  trustees  should,  by  and  out 
of  the  rents,  issues  and  profits  of  the  said  freehold  and 
copyhold  estates  by  that  his  will  first  devised,  and  by  and 
out  of  the  part  or  share  of  and  in  the  said  stocks,  funds  and 
securities,  and  the  dividends  and  interest  thereof,  to  which 
any  child  or  children  of  the  plaintiff,  Mrs.  DnffieU,  by  the 
said  T.  Dyffieldf  or  by  any  after-taken  husband,  should  be 
presumptively- entitled,  pay  and  apply  for  the  maintenance 
and  education  of  any  such  child  or  children  in  the  mean 
time,  and  until  his,  her  or  their  share  or  portion,  shares  or 
portions,  should  become  payable,  such  yearly  sum  and  sums 
of  money  as  to  the  trustees  should  seem  meet.  And  the 
testator  empowered  his  trustees,  from  time  to  time,  when 
necessary,  to  alter  and  vary  the  securities  upon  which  the 
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money  arising  from  the  said  residue  of  his  real  and  personal  1825. 
estate,  thereinbefore  bequeathed,  should,  under  the  trusts 
thereinbefore  declared  thereof,  be  invested ;  and  he  also 
empowered  the  trustees,  for  the  time  being,  of  his  will,  Elwbs. 
during  the  minority  of  such  child  of  Mrs.  Duffield,  as  by 
virtue  of  the  limitations  thereinbefore  contained  should  be 
presumptively  entitled  to  the  said  freehold  and  copyhold 
estate,  first  thereinbefore  devised,  to  demise  or  lease  all  or 
any  part  of  the  said  freehold  and  copyhold  estates,  for  any 
term  not  exceeding  twenty-one  years  in  possession,  and  with 
such  clauses  and  restrictions  as  therein  mentioned.  And 
the  testator  appointed  the  said  J.  Elzoes  and  the  defendant, 
^.  i/.  Chambers,  joint  executors  of  that  his  will,  and  he 
thereby  revoked  all  former  and  other  wills  by  him  at  any 
time  theretofore  made,  and  declared  that  to  be  his  last  will 
and  testament. 

Some  time  after  the  making  of  his  will  the  testator  drew 
two  cross  lines  with  his  pen  over  part  of  his  will  contained 
in  the  sixth  sheet  thereof,  and  which  contained  the  direction 
for  the  sale  of  his  residuaiy  freehold,  leasehold  and  copyhold 
estates  (a).  The  testator,  after  making  his  will  and  before 
his  codicil,  purchased  a  considerable  estate  in  fee  simple, 
consisting  of  the  manor  of  Withersfieldy  with  the  perpetual 
advowson  of  the  rectory  of  fVithers/ield,  and  about  l£8d 
acres  of  freehold  land,  situate  in  the  parishes  of  WithersfUld 
and  Haverhill  aforesaid,  in  Suffolk,  and  he  was  seised 
thereof  at  the  times  of  making  his  codicil  and  of  his  death. 
He  afterwards  made  and  published  a  codicil  to  his  will, 
bearing  date  the  3d  March,  1 82 1,  duly  executed  and  attested 
to  pass  freehold  estates:  the  codicil  was  verbatim  as  follows : 
''  Having  some  short  time  back  drawn  my  pen  through 
the  first  fifteen  liues  of  the  sixth  sheet  of  my  last  will  and 
testament,  dated  on  or  about  the  1st  day  of  March,  in  the 
year  of  our  Lord  181 1,  and  being  apprehensive  that  such 
rasure  not  being  witnessed  might  lead  to  litigation,  I  George 
Elwes  do  declare,  by  this  my  codicil  to  the  said  will,  that 
(a)  Vide  ante,  p.  76^70. 
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the  aole  intention  of  suck  rasure  vms  and  is  to  reToke-that 
part  only  of  the  aforesaid  will  whereby  I  direct  the  sale  of 
my  freehold  property,  which  sale  I  accordingly  do  hereby 
revoke;  and  I  do  hereby  direct  and  appoint  that  the  son 
lawfully  begotten  of  my  daughter  Emiljf  Frances  Diiffield, 
who  shall  first  attain  the  age  of  twenty-one  years,  shall,  on 
attaining  such  age,  change  his  name  for  that  of  Elwes;  tod 
I  give  and  devise  to  the  said  son  of  my  daughter  aforesaid, 
on  his  attaining  the  age  of  twenty-one  years,  and  chaDging 
his  name  to  Eiwes,  all  my  freehold  property,  lands,  tene- 
ments, and  hereditaments,  to  have  and  to  hold  to  him  my 
said  grandson,  his  heirs  and  assigns  for  ever.  Also  I  give 
and  bequeath  to  my  wife,  Amelia  Maria  Elwes,  for  and 
during  the  term  of  her  natural  life,  my  dwelling-house,  situate 
and  being  on  the  terrace  in  High  Streei,  m  the  parish  of 
Mdry-le-bone :  and  I  also  give  unto  my  said  wife  contents 
of  the  said  house.  And  I  do  hereby  nominate  and  appoint 
the  Reverend  William  HickSf  of  Wkittington  rectory,  in  the 
county  of  Gloucestershire^  to  be  my  executor,  in  the  room 
<^  my  late  brother,  John  Elwes,  Esquire,  deceased.  And  I 
do  hereby  ratify  and  confirm  the  aforementioned  will  and 
testament,  dated  as  aforesaid,  except  as  is  before  excepted." 
The  testator  never,  after  the  making  of  his  will,  made  any 
settlement  whatever  of  the  manor  of  Marcham,  or  of  any 
other  part  of  his  property.  On  the  2d  September,  1821, 
the  testator  died  without  revoking  or  altering  his  will,  save 
as  aforesaid,  and  without  revoking  or  altering  his  codicil, 
leaving  the  defendant,  Amelia  Maria  Elwes  his  widow,  and 
the  plaintiiF  Emily  Frances  Diiffield  his  daughter,  and  only 
child  and  heir  at  law,  and  heir  according  to  the  custom  of 
the  manors  whereof  his  copyhold  estates  were  holden,  and 
also  his\sole  next  of  kin.  The  plaintiffs,  Mr.  and  Mrs. 
Dyffieldf  at  the  testator's  death,  had  and  now  have  living 
only  five  children,  namely,  their  eldest  child  and  only  son, 
the  defendant  Ge&rge  Thomas  Warren  Hastings  Duffidi, 
now  qS  the  age  of  ten  years,  and  four  younger  children,  the 
infant  defendants,  Carotme  DufiM,  Maria  Duffield,  Anna 
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Duffield,  and  Susan  EUta  Ih^M.    John  Ebves,  one  of       18S5 
the  exeeutort  and  trustees  named  ie  the  will,  died  before  die 
testator;  the  other  executor  and  trustee  therein  named  sur- 
vived him,  being  the  defendant  Abraham  Heury  Chambers. 

Upon  the  hearing  of  this  cause  before  the  Vice-Chancel- 
lov,  his  Honor  directed  this  case  to  be  made  for  the  opinion 
of  the  Judges  of  this  Courts  abd  that  the  questions  should  be. 

First,  Whether  the  devise  of  the  freehold  part  of  the 
estate  at  Southwood  Parky  and  of  the  freehold  farm  and 
estate  at  HaverhiUj  contained  in  the  will,  is  revoked  by  the 
codicil  i 

Second,  Did  the  manor  of  Marchum  pass  under  the  resi- 
duary devise  contained  in  the  testator's  wili,  and  if  it  did, 
was  such  devise  revoked  by  the  codicil  ? 

Third,  Did  th^  manor  of  Mareham  pass  under  the  codicil 
to  the  first  son  of  the  plaintiff,  Emilif  Frances  Duffieldf  who 
shall  attain  twenty s>ne  years,  and  change  his  nam^to  Elwett 
or  to  whom  does  the  same  belong  i 

Fourth,  Does  the  estate  at  Withersfield  and  HaverhiUf 
purchased  after  the  testator  m^de  bis  will,  pass  under  the 
devise  in  the  codicil  to  the  first  son  of  the  plaintiff,  Emily 
Frances  Duffield,  who  shall  attain  twenty-one  years,  and 
change  his  name  to  EIwcb,  or  does  it  go  to  the  residuary 
devisee,  under  the  joint  operation  of  the  will  and  cpdicil,  or 
does  it  descend  to  the  testator's  heir  at  law  i 

Fifth,  To  whom  belong  the  surplus  rents  and  profits  of 
the  said  copyhold  estates  at  Southwood  Park,  and  of  the 
said  freehold  estate  at  the  same  place,  and  of  the  said  free^ 
hold  farm  and  estate  at  Haverhill,  (if  the  devise  of  such 
estates  contained  in  the  will  was  not  revoked  by  the  codicil,) 
after  providing  for  the  maintenance  of  the  devisee  thereof 
until  a  first  son  of  the  said  plaintiff,  Emily  Frances  Duffield^ 
shall  at^in  twentyM>ne  years,  or  in  failure  of  such  son  till  a 
daughter  shall  attain  that  age^  or  be  married  with  consent 
according  to  the  will  ? 

Sixth,  To  whom  do  the  intermediate  r^ts  and  profits  of 
such  of  the  testator's  freehold  estates  as  are  effectually  de* 
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vised  by  his  codicil  to  the  son  of  the  plabtiff,  EmUyFranctt 
Ih^ld,  Yfho  shall  first  attain  twenty-one  years,  and  change 
his  name  to  Elwes,  until  such  events  take  place,  belong? 

Tindal,  for  the  plaintiffs.  It  is  contended  on  the  part  of 
the  plaintiffs,  that  the  answer  to  be  givoi  by  the  court  to  the 
first  question  stated  in  the  case,  must  be,  that  the  devise 
of  the  freehold  part  of  the  estate  at  Southwood  Park,  and 
of  the  freehold  farm  and  estate  at  Haverhill^  contained  in 
the  testator^s  will,  is  not  revoked  by  his  codicil.  I  admit, 
that  if  the  words  of  the  codicil  **  all  my  freehold  property, 
lands,  tenements  and  hereditaments,"  had  stood  alone,  they 
would  have  been  suflSciently  large  to  revoke  the  prior  devise 
in  the  will,  inasmuch  as  they  would  have  set  up  a  posterior 
and  inconsist«it  disposition  of  the  same  property;  but,  in 
interpreting  these  words,  the  court  will  see  whether  they 
are  not  necessarily  restrained  by  others  accompanying  them 
in  the  codicil.  In  all  cases  of  wills,  the  court  is  anxious  to 
advance  the  intention  of  the  testator,  if  it  can  possibly  be 
collected  from  his  language,  no  matter  how  obscurely  or 
inartificially  expressed;  and  this  rule  is  not  confined  to 
wills.  Even  as  to  deeds,  the  court  always  looks  to  the 
whole  of  the  instrument  in  order  to  discover  the  intention 
of  the  party.  Nothing  is  more  common,  in  the  case  of  a 
release,  than  that  the  general  words  of  the  release  shall  be 
restrained  and  controlled  by  the  prior  words  of  the  recital. 
In  Thorpe  v.  Thorpe  (a),  the  court  say,  that  though  general 
words  duly  in  a  release  shall  be  taken  most  strongly  against 
the  releasor,  yet  where  there  is  a  particular  recital  in  a  deed, 
and  then  general  words  follow,  the  general  words  shall  be 
qualified  by  the  special  words.  So  also  the  same  rule  ap- 
plies to  the  condition  of  a  bond;  Lord  Arlington  v.  Ber- 
ricke  (6);  and  the  like  doctrine  holds  as  to  the  operative 
part  of  a  grant  by  deed  poll;  Oliver  v.  Daniel  (c).     If  this 

(a)  1  Ld.  Raym.  355. 

(b)  2  Saaod.  411.    1  And.  64.    Moor,  133.    See  Cro.  Jac.  693. 
(e)  1  Meriv.  500, 
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be  the  rule  of  coDstruction  as  to  deeds,  a  multo  fortiori,  it 
applies  to  wills.  The  court,  therefore,  will  look  with  great 
diligence  and  accuracy  to  the  parts  of  the  will,  in  order  to 
see  whether  the  general  words  which  are  found  in  the  codi- 
cil, and  which  primft  facie  import  a  revocation  of  the  former 
devise,  are  not  restrained  by  the  words  with  which  they  are 
accompanied.  Now  looking  at  the  codicil  the  intention  of 
the  testator  is  perfectly  clear.  He  had  already  made  his 
will,  and  then  by  his  codicil  he  says,  that  he  has  drawn  bis 
pen  through  a  certain  part  of  it,  which  is  in  effect  saying, 
that,  wherever  he  had  cancelled,  there  he  meant  to  revoke 
his  will.  It  therefore  necessarily  follows,  or  at  least  there 
is  strong  ground  for  presuming,  that  he  did  not  mean  to 
revoke  any  part  which  he  had  nbt  ao  cancelled.  He  says, 
''  Having  some  short  time  back  drawn  my  pen  through  the 
first  fifteen  lines  of  the  sixth  sheet  of  my  last  will  and  tes- 
tament, and  being  apprehensive  that  such  rasure,  not  being 
witnessed,  might  lead  to  litigation,  I  do  declare  by  this  my 
codicil  to  the  said  will,  that  the  sole  intention  of  such  rasure 
was,  and  is,  to  revoke  that  part  only  of  the  aforesaid  will, 
whereby  I  direct  the  sale  of  my  freehold  property,  which 
sale  I  accordingly  do  hereby  revoke.''  This  recital  clearly 
shews  he  intended  that  all  the  other  parts  of  his  will,  not 
cancelled,  should  stand.  He  then  goes  on  to  make  a  dis- 
position of  his  property  by  the  codicil,  and  though  the  words 
are  very  comprehensive,  yet  inasmuch  as  he  sets  out  with 
stating  the  fact  that  he  had  cancelled  a  particular  part  of 
the  will,  and  regard  being  had  to  his  then  state  of  mind,  the 
fair  construction  of  the  subsequent  devise  is,  that  it  was 
intended  to  have  reference  only  to  that  part  of  the  will  which 
he  had  previously  cancelled,  and  not  to  any  other  part. 
That  this  is  the  proper  construction  to  be  put  upon  the 
codicil  is  confirmed  beyond  doubt  by  the  concluding  ex- 
pressions, ''  ^nd  I  do  hereby  ratify  and  confirm  the  afore- 
mentioned will  and  testament^  except  as  is  before  excepted." 
Now  there  is  no  exception  here  as  to  the  devise  of  the 
Sauthwood  and  HaverhiU  freehold  estates.    They  are  not 
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1M5.       tticMCioMd  in  the  codicil;    and  if  it  is  to  be  assunied  that 
^"^^'^^"^^      they  are  excepted  it  cao  only  be  by  implication  arising  froto 
^.  tbd  use  (tf  the  general  words  to  wbicb  I  have  adverted.    If 

^^^T^'  ilke  teitator  had  intended  to  change  his  previons  devise  of 
the  S&uiiwood  and  HaverhiU  estates,  he  would  not 
have  concluded  his  codicil  in  the  language  he  uses,  but  he 
would  have  said  "  occept  so  far  as  any  other  dispositioQ  of 
«iy  property  is  tnade  by  this  tny  codicil/'  But  the  very 
lenAs  **  except  as  is  before  excepted,"  refer  to  that  part  of 
At  codicil  in  which  he  expresses  his  mtention  to  limit  (he 
revocation  of  his  wiH  to  that  part  through  which  he  had 
drawn  his  pen«  It  it  manifest  therefore  that  the  testator 
did  not  mean  to  revoke  the  previous  devise  of  Souihwood 
'  and  Haverhill.  [Bayley,  3.  Some  argument  is  also  to  be 
raised  in  favour  of  your  constructioni  from  the  fact  that  the 
estate  in  Souihwood  Park  is  part  freehold  and  part  copyhold. 
The  tealator  could  not,  by  the  veords  ''  all  my  freehold 
property,"  mean  to  revoke  the  previous  disposition  as  to  the 
copyhold  part  of  Souihwood*  He  would  probably  wish  th^ 
whole  vstate^  copyboid  and  freehold,  to  go  entire.]  That  it 
«  strong  conimatioD  of  the  construction  contended  for  on 
the  part  of  the  plaintiff.  It  is  tiot  to  be  presumed  that  he 
imended  to  revoke  the  devise  of  the  copyhold,  unless  it  il 
expressly  slated.  [Boy/ey,  J.  In  his  will  he  includes  ia 
006  devise  the  freehold  and  copyhold  as  going  together, 
and  if  it  is  the  fight  construction  of  the  codicil  that  he  meant 
to  reiroke  the  devise  of  the  freehold  part  ot  Souihwood^  the 
copyhold  would  go  in  one  line,  and  the  freehold  in  another, 
wbich  would  be  extremely  inconvenient.]  .By  his  will  h« 
devises  ''  all  his  freehold  and  copyhold  farm  and  estate  in 
Southwood  Furk^  imd  unless  it  is  contended  on  the  other 
side,  tbst  the  freehold  and  copyhold  are  divisible,  it  follows 
^  tbat  tbe  meonvemence  pointed  out  by  the  court  must  arise, 
from  holding  that  the  codicil  revokes  the  devise  of  the 
Souihwood  estate.  [The  counsel  on  the  other  side  here 
admitted,  that  the  copyhold  and  freehold  at  Souihwood  were 
one  estate,  and  at  the  time  of  the  will  were  in  the  oc- 
cupation of  one  tenant  at  one  entire  rent.] 
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passed  under  the  residuary  devise  contained  in  the  testator's 
will;  and^  if  it  did^  was  such  devise  revoked  by  the  codicil? 
With  respect  to  the  latter  part  of  the  question,  it  is  unne»  Eiwit. 
cessary  to  trouble  the  court,  for  if  the  manor  of  Marcham 
did  pass  under  the  residuary  devise,  it  is  immaterial  whether 
that  devise  was  revoked  or  not.  But  it  is  contended  that 
it  did  not  pass  under  the  residuary  devise.  The  terms  of 
the  residuary  devise  are,  *^  and  as  to,  for  and  concemii^  aU 
the  rest,  residue,  and  remainder  of  the  property  of  which  I 
shall  be  possessed,  or  to  which  I  shall  be  entitled  at  the 
time  of  my  decease,  or  over  which  I  have  a  disposing 
power,  whether  the  same  consist  wholly  or  in  part  of  estates 
of  freehold,  copyhold,  or  for  years,  money  in  the  funds,  8us.j 
I  give,  &c."  It  may  be  admitted  that,  m  all  devises  of  th^ 
residue  of  personal  property,  the  court  will  always  incline 
to  construe  them  as  largely  as  possible,  so  that  the  whole 
of  the  personal  property  of  which  the  testator  died  pos- 
sessed may  be  included,  and  that  the  testator  may  not  be 
considered  as  dying  intestate  as  to  any  part  of  such  property. 
But  with  respect  to  real  property,  the  rule  is  different;  for 
unless  the  court  see  clearly  upon  the  whole  of  the  virill,  that 
the  testator  meant  his  real  estate  to  be  included  in  such  a 
devise,  they  will  not  disinherit  the  heir«-at-law,  however  ex- 
tensive the  words  of  the  devise  may  be.  Anodier  principle 
applicable  to  residuary  clauses  is,  that  a  testator  can  only 
devise  what  real  property  he  has  at  the  time  of  making  his 
will,  and  not  at  the  time  of  his  deathf  and  every  devise  of 
real  property,  though  in  form  it  may  be  residuary,  is  in  sub- 
stance specific.  For  this  How  v.  Lord  Dartmouth  (a\ 
Milner  v.  Slater  (6),  and  Lumb  t.  Bland  (c)  are  authoritiea. 
Now,  looking  to  the  whole  of  the  will,  it  must  be  t^ken  that 
the  testator  meant  to  exclude  the  oMinor  of  Marcham  from 
the  operation  of  the  residuar}*  clause.  It  is  clear  that  if  it 
was  intended  to  pass  under  that  clause,  itmusjt  have  passed 
(«)  7  Ves.  Jan.  147.         (h)  8  Id.  305.        (c)  2  Jtc.  &  Walk.  404 
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B8  a  specific  devise^  and  then  this  absurdity  follows.  The 
court  will  observe  that  in  one  part  of  the  will  the  testator 
directs  the  manor  of  Marckam  to  be  sold,  and  that  a  cer- 
tain portion  of  the  proceeds  shall  be  held  in  trust ''  for 
such  son  of  Mrs.  Duffield,  who  under  the  trusts  of  a  settle- 
ment now  intended  to  be  forthwith  made,  shall  become  pes* 
sessed  of  an  estate  tail  in  the  said  manor  of  Marcham^  8u:." 
It  is  utterly  irreconcilable  and  inconsistent  that  the  tes- 
tator should  in  one  breath  speak  of  this  same  manor  of  Jlfar- 
cham^  as  property  in  which  one  of  his  daughter's  children 
shaH  be  seised  of  an  estate  tail,  and  yet  that  it  shall  be  sold 
and  the  proceeds  laid  out  in  the  funds.  Without  going 
farther,  this  shews  that  there  is  no  reasonable  ground  for 
folding  that  the  testator  intended  to  include  this  manor  in 
the  residuary  clause.  The  testator  speaks  of  a  settlement 
''  now  intended  to  be  forthwith  made."  If  therefore  he 
meant  to  settle  the  manor  of  Marcham,  that  settlement 
would  be  a  revocation  of  the  devise,  supposing  it  was  in- 
tended that  it  should  pass  under  the  residuary  clausei 
1  Saund.  278.  a.  He  clearly  did  not  mean  to  devise  it  if 
he  meant  to  settle  it.  But  it  is  sufficient  here  to  shew  that 
the  testator's  intention  was  not  to  devise  it  under  the  resi- 
duary clause,  and  that  is  manifested  by  the  inconsistency 
pointed  out.  The  testator's  intention  to  settle  the  manor 
at  the  time  of  making  the  will  must  be  taken  as  the  key  to 
construe  the  residuary  clause,  and  as  he  clearly  meant  to 
settle,  he  cannot  be  supposed  to  make  it  the  subject  of 
devise.  In  fact,  however,  at  the  time  of  the  will,  the  manor 
of  Marcham  had  been  settled,  for  the  testator  refers  to  the 
settlement  made  on  his  wife  before  her  marriage,  and  by 
which  an  annuity  for  her  life  was  charged  on  that  manor, 
and  he  confirms  that  annuity.  Now  this  is  utterly  incon- 
sistent with  the  residuary  clause,  which  directs  the  sale  of 
all  the  property  therein  meniloiied.  [Bu^liy^  J.  The  an- 
nuity to  the  wife  is  a  temporary  charge  only,  and  the  estate 
might  be  sold  subject  thereto.] 
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The  third  qoestion  is,  whether  the  manor  of  Marcham 
ptLsaen  under  the  codicil  to  the  first  son  of  the  phiiiliffy 
Emily  Frances  Driffield,  who  shall  attain  twenty-one  yearsj 
and  change  his  name  to  Elwes,  or  to  whom  does  the  same 
belong  i  It  is  contended  that  it  did  not  pass  under  the  co- 
dicil, but  belongs  to  the  testator's  heir  at  law,  Mrs.  Duffieldf 
This  question  involves  two  others;  first,  whether  the  words 
in  the  codicil,  '^  all  my  freehold  property,  lands,  tenements; 
and  hereditaments,''  were  intended  to  operate  on  any  other 
property,  than  tbat  upon  which  the  erasure  in  the  will  would 
bave  operated ;  and  second,  whether  the  codicil  is  sUch  a 
republication  of  the  will  as  to  make  it  speak  from  the  tim^ 
when  the  codicil  was  executed,  so  as  to  include  the  manoi* 
of  Marcham  in  the  residuary  clause.  The  diird  and  fourtb 
questions  are  in  effect  the  same,  the  only  difference  between 
them  being,  that  the  former  has  reference  to  the  manor  of 
Marcham  alone,  whereas  the  latter  embraces  property  ac- 
quired by  the  testator  after  he  made  his  will.  Unless  there- 
fore there  is  any  distinction  between  lands  purchased  after 
the  making  of  the  will  and  before  the  codicil,  and  lands 
which,  at  the  time  the  testator  made  his  will,  he  did  not 
intend  to  pass  by  it,  the  answer  to  the  fourth  question  will 
dispose  of  the  third.  Now  there  is  no  ground  for  such  a 
distinction.  The  testator  had  clearly  intended  to  make  a 
setdement  of  the  Marcham  estate;  that  idea  was  abandoned 
before  he  made  his  codicil,  and  therefore  that  property 
Would  form  part  of  the  residue  of  his  estate,  and  stand  on 
the  ^ame  footing  with  after-purchased  property.  As  the 
argument  on  the  fourth  question  must  therefore  be  the  same 
as  that  upon  the  third,  both  may  be  considered  together  as 
embracing  but  one.  It  is  contended  then,  in  the  fourth 
place,  that  the  estates  at  Withersfield  and  Haverhill,  pirr- 
chased  after  the  testator  made  his  will,  descended  to  the 
testator's  heir  at  law.  It  is  not  denied  that  a  codicil  may 
be  sudi  a  republication  of  a  will  as  to  pass  estates  purchased 
by  the  testator  between  the  time  of  making  the  will  and  the 
publication  of  his  codicil.    Too  many  cases  have  been  de« 
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1825.  cided  to  allow  now  of  any  argument  upon  that  point  {a). 
Among  those  is  Stratford  v.  Bowes  (b) ;  but  although  that 
case  sets  up  the  general  doctrine  that  a  codicil  may  be  such 

£LW£i.  g  republication  of  a  will  as  to  pass  after-purchased  property, 
yet  it  at  the  same  time  establishes  a  proposition  of  great  im- 
portance in  the  consideration  of  the  present  case,  namely,  that 
where  a  codicil  can  be  shewn  to  relate  only  to  the  republi- 
cation of  part  of  a  will,  it  will  not  pass  after-purchased 
estates.  Now,  if  in  the  present  case  the  testator  did  not 
mean  a  general  republication  of  his  will,  but  only  a  particu* 
lar  part,  by  his  codicil,  then  Stratford  v.  Bowes  is  an  express 
authority  for  the  heir  at  law.  It  b  quite  manifest  from  the 
codicil,  that  the  testator  meant  only  to  revoke  a  particular 
part  of  his  will,  and  then  make  a  disposition  of  that  property 
to  which  the  part  of  the  will  revoked  was  applicable.  He 
clearly  did  not  mean  to  add  any  thing  to  his  will,  but  simply 
to  make  some  alteration  in  that  disposition  which  he  had 
before  directed.  Admitting  the  force  of  the  general  words 
of  the  codicil,  still,  according  to  Bailer,  J.  iu  Thelluson  v. 
Woodford  {c\  **  slight  circumstances  are  sufficient  to  qualify 
and  restrain  general  words.''  Here  it  is  shewn  that  the 
principal  object  of  the  codicil  was  to  revoke  only  a  part  of 
the  will,  and  not  to  make  a  general  republication  of  it,  and 
therefore,  according  to  the  general  rule,  the  freehold  estates 
now  in  question  would  descend  to  the  testator's  heir  at  law. 
But  at  all  events  if  it  be  doubtful  whether  this  property 
passed  by  the  wiU  or  the  codicil,  then,  according  to  the  ac«> 
knowledged  rule  in  such  cases,  the  heir  at  law  is  entitled  to 
the  benefit  of  such  doubt.  On  the  whole,  therefore,  it  must 
be  answered  to  the  third  and  fourth  questions,  first,  that  the 
manor  of  Marcham  did  not  pass  under  the  codicil,  but  be- 
longs to  the  heir  at  law ;  and  second,  that  the  after  acquired 
estates  at  Withersjield  and  Haverhill  descended  also  to  the 
heir  at  law. 

(a)  See  OoodtitU  w.  Meredith,  2  M.  &  S.  5,  and  Hubne  v.  H^gale, 
1  Meriv.  885. 
(A)  S  £.  &  P.  500.  (c)  4  Vas.  jua.  3S5. 


Elwes. 


HILARY  TERM^  FIFTH  AND  SIXTH  GEO.  IV. 

-  Then,  as  to  the  fifth  questicHi,  the  answer  to  be  sent  must 
be,  that  the  surplus  rents  and  profits  belong  to  the  customary  -nvTFiELD 
heir  of  the  copyhold  property,  and  the  heir  at  law  of  the  ^  i>. 
fireehold  property,  respectively.  JThis  depends  upon  the 
nature  of  the  devise  of  the  Southwood  and  Haverhill  estates 
to  a  son  or  daughter  of  Mrs.  Duffield.  The  testator  willed 
that  his  trustees  should,  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  freehold  and  copyhold  estates,  by  that  his 
will  first  devised,  and  by  and  out  of  the  part  or  share  of  and 
in  the  said  stocks.  Sec.  to  which  any  child  or  children  of  the 
plaintiff,  Mrs.  Duffield,  by  the  said  Thomas  Duffield,  or  by 
any  after*taken  husband,  should  be  presumptively  entitled^ 
pay  and  apply  for  the  maintenance  and  education  of  any 
such  child  or  children  in  the  mean  time,  and  until  his,  her, 
or  their  share  or  portion,  shares  or  portions,  should  become 
payable,  such  yearly  sum  and  sums  of  money,  as  to  the 
trustees  should  seem  meet.  Now  the  question,  to  vvhom 
do  the  surplus  of  the  rents  and  profits  of  these  estates  in  the 
mean  time  belong,  involves  the  question,  what  estate  the 
first  son  who  attains  twenty*one  takes?  It  is  contended 
that,  under  the  terms  of  this  will,  this  is  an  executory  devise 
to  such  son  of  Mrs.  Duffield  as  shall  attain  the  age  of  twen* 
ty-one ;  and  if  so,  then  the  surplus  rents  and  profits  must 
go  to  her  as  heir  at  law,  until  the  estate  vests,  unless  the 
residuary  clause  defeats  that  operation  of  the  devise,  -which 
it  is  insisted  it  does  not.  The  testator  devises  Southwood 
Fork  and  Haverhill,  ''  in  case  there  should  be  but  one  son 
of  his  daughter,  who  should  attain  the  age  of  twenty-one 
years,  upon  trust  for  such  son,  his  heirs  and  assigns  for  ever, 
and  in  case  there  should  be  two  or  more  sons,  who  should 
attain  the  age  of  twenty-one  years,  then  in  trust  for  the 
second  of  such  sons,  his  heirs  and  assigns  for  ever ;  and  in 
case  there  should  be  no  son  who  should  attain  the  age  of 
twenty-one  years,  then  upon  trust  for  such  of  the  daughters, 
if  any,  as  should  first  attain  the  age  of  twenty-one  years,  &c.; 
but  if  there  should  not  be  any  son  who  should  attain  twen^- 
one,  nor  any  daughter  who  should  attam  that  age,  ikta  upon 
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trasti  Sic."  Now  this  is  dearly  M  executory  devise,  liable 
to  bb  defeated  upon  the  event  of  a  son  dying  under  age : 
besides  which  there  was  no  person  in  esse  answering  the 
designation  in  the  will  at  the  time  it  was  made.  The  time 
at  which,  and  the  person  in  whom  tbe  estate  would  vest, 
were  both  uncertain.  It  therefore  comes  precisely  within 
the  definition  commonly  given  of  an  executory  devise, 
namely, ''  a  devise  of  a  future  interest  in  lands,  not  to  take 
effect  at  the  testator^s  death,  but  limited  to  arise  and  vest 
upon  a  future  contingency :"  Feameon  Contingent  Remain- 
ders, 381,  4th  ed.  This  case  is  perfectly  distinguishable 
froni  Borastpn^s  case  (a).  Doe  v.  Moore  (6),  Bromjield  v. 
Crowder  (c).  Dot  v.  Notvetl  (rf),  and  Warier  v.  liuichinr' 
iOn  {e),  for  in  all  those  there  Was  a  person  in  esse,  who 
ans^'ered  the  description  given  by  the  testator.  But  here 
the  will,  from  its  negative  language  throughput,  shews  that 
the  testator  contemplated  the  possibility  of  there  being  no 
person  who  would  answer  the  description  given.  This  coik- 
struction  is  further  strengthened  by  his  language  in  a  snbse- 
quetit  pait  of  the  will,  when  he  speaks  of  a  child  ptesunqh 
tively  entitled,  which  is  not  the  language  usually  applied  to 
a  person  to  whom  a  vested  interest  is  devised.  This  case 
cannot  be  distinguished  from  Bullock  v.  Jones  (jf ).  There 
the  testator  devised  his  real  and  personal  estate  to  the  first 
son  of  A.  when  he  shall  attain  twenty-one.  A.  had  no  son 
at  the  date  of  the  will  or  the  testatoi^s  death,  and  it  was  held 
that  as  to  the  real  estate  it  was  a  good  executory  devise. 
So  this  is  clearly  an  executory  devise,  and  if  so,  then  the 
rents  and  profits  of  the  estate  belong  to  the  heir  at  law  Mtil 
it  vests,  unless  the  residuary  clause  has  the  effect  of  control- 
ling that  i*ule  of  law  :  Hopkins  v.  Hopkins  (g)  and  Stanley 
V.  Stanley  (k).  The  question  then  is  whether  thfe  resnfnai^r 
clause  has  that  effect.  It  clearly  cannot,  becaiise  by  that 
clause  every  thing  there  devised  is  to  be  sold  by  the  trnstees, 

(a)  3  Rep.  19.  (b)  U  East,  601.  (c)  1  N.  R.  SIS. 

Id)  1  M,  &  S.  S9r.    (e)  Ante,  vol.  iii.  58.      (/)  2  Ves.  sen.  521. 
Of)  1  Vcs.  seo.  2(58.    (A)  16  Ves.jun.  496. 
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rfmd  it  would  be  somewhat  incongraoua  iii^t  the  testatojr 
ahpuld  direct  the  surplus  rents  and  profits  to  be  sold. 
Th^y  are  therefore  not  included  in  that  clause.  Tfae&s  will 
they  pass  by  the  codicil?  This  being  an  executory  devise, 
they  cannot,  unless  the  codicil  contained  the  wprds  "  rest 
and  residue/'  which  it  does  not^  and  Gibson  v.  Lord  Mont- 
fort  (a)  is  an  express  authority  on  that  point.  The  answer, 
therefore,  to  the  fifth  question  niust  be,  that  the  sufplus 
rents  and  profits  go  to  the  customary  heir  of  the  copyhold, 
and  the  heir  at  law  of  the  freehold. 

Then,  sixthly  and  lastly,  for  the  same  reaspns  which  have 
.been  just  urged  as  to  the  fifth  question,  the  intermediate 
rents  and  profits  of  such  estates  as  are  effectually  devised  by 
the  testator's  codicil  to  the  son  of  Mrs.  DuffieUf  who  shall 
first  attain  twenty-one,  and  take  the  name  of  Elwes,  must 
go  to  the  heir  at  law,  until  such  events  take  place.  If  this 
be  an  executory  devise,  that  consequence  necessarily  follows, 
for  the  same  reasons  that  the  surplus  rcQts  are  to  go  to  the 
jieir  at  law.  There  is,  perhaps,  a  stronger  reason  for  so 
holding  in  the  present  case  than  in  the  other,  for  the  resi- 
duary clause  is  in  effect  revoked  by  the  codicil,  under  which 
jthe  estate  to  the  son  is  devised.  It  will  be  incumbent  on 
the  other  side  to  shew  that  the  intermediate  rents  and  profits 
passed  to  the  son  by  the  residuary  clause ;  but  if  the  operm^ 
^OD  of  the  codicil  is  to  revoke  the  residuary  clausej  then 
that  argument  must  fail. 

Dampier,  for  G.  T.  W.  H,  Duffield,  the  only  son  of  the 
plaintiffs,  contended,  that  the  devise  mentioned  in  the  first 
question  was  revoked  by  the  testator's  codigil.  It  is  clear 
from  the  codicil  that  the  testator  did  not  m^an  to  die  intes- 
fUte  as  to  any  part  of  his  property,  but  that  all  should  go  tQ 
bis  grandson.  The  words  of  the  codicil  are  quite  sufficient 
to  carry  that  purpose  into  effect.  It  is  difficult  to  understand 
for  what  purpose  the  testator  introduced  the  words  ''  aU  oory 
freehold  property,"  unless  he  intended  that  all  should  go  to 
bis  grandson.  The  word  '^  all,"  is  quite  sufficient  to  pass 
(a)  1  Ves.  sen.  491. 
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all  he  had,  and  no  sufficient  ground  has  been  suggested  oH 
the  other  side  to  satisfy  the  Court  that  less  than  all  was 
intended.  It  is  to  be  observed  that  the  testator  had  certain 
special  intents,  one  of  which  was  that  his  grandson  should, 
on  attaining  twenty-one,  take  the  name  of  Elwes,  and  that  if 
he  did  not  do  so,  the  estate  was  to  be  devested.  Now,  if 
the  Southwood  and  Haverhill  estates  do  not  pass  by  the 
codicil,  but  by  the  will,  that  special  intent  will  be  defeated, 
for  the  grandson,  on  coming  of  age,  may  refuse  to  take  the 
testator's  name.  He  may  possibly  be  the  only  grandson, 
and  if  he  takes  by  the  will,  he  may  be  entitled  to  some  part 
of  the  testator's  property,  without  being  obliged  to  assume 
the  name  of  Elwes ;  whereas,  if  he  takes  by  the  codicil,  he 
will  be  entitled  to  no  part  unless  he  changes  his  name. 
This  is  sufficient  to  shew  the  unreasonableness  of  holding 
that  the  devise  mentioned  in  the  first  question  is  not  revoked 
by  the  codicil. 

Secondly,  the  manor  of  Marcham  did  pass  by  the  resi- 
duary clause  of  the  will.  If  the  argument  against  this  pro- 
position rested  only  upon  the  fact  urged  on  the  other  side, 
namely,  that  the  testator  had  charged  the  manor  with  an  an- 
nuity to  his  wife,  and  consequently  he  could  not  mean  it  to 
be  sold,  it  would  admit  of  an  easy  answer,  by  saying  that 
the  vendee,  whoever  he  might  be,  must  take  the  manor  sub- 
ject to  that  annuity.  But  then  it  is  said  that  if  the  manor 
did  pass  by  the  residuary  devise,  it  would  involve  this  incon- 
gruity, that  the  testator  contemplated  the  existence  of  a 
grandson,  who  should  have  an  estate  tail  in  the  manor,  and 
yet  at  the  same  time  devised  it  in  his  residuary  clause  to  bis 
trustees,  to  sell  and  convert  it  into  money.  The  answer  to 
that  however  is,  that  this  devise  was  revoked  by  the  codicil, 
and  by  the  same  instrument  the  manor  of  Marcham  passed 
to  the  first  son  of  Mrs.  Duffield  who  shall  attain  the  age  of 
twenty-one,  and  change  his  name  to  Elwes,  which  is  the 
third  question. 

In  considering  the  third  question,  it  is  material  to  attend 
to  the  circumstances  which  had  taken  place  between  tfi« 
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date  of  the  testator'^  will  and  his  codicil.  In  1811  he  made 
his  will,  and  in  1821  he  made  his  codicil.  Ten  years  there- 
fore had  elapsed,  and  at  the  period  when  his  codicil  was 
dated,  he  had  not  made  the  settlement  mentioned  in  his  wilU 
although  it  was  originally  intended  to  be  forthwith  executed. 
At  the  date  of  the  will  his  daughter  had  no  children,  but 
when  he  made  his  codicil,  she  had  five, — four  daughters  and 
one  son.  That  son  was  then  six  or  seven  years  old ;  he 
had  escaped  the  chances  and  perils  of  infancy,  and  therefore 
the  testator  may  be  supposed  to  have  had  him  more  in  his 
•eye,  as  a  person  likely  to  live  to  maturity.  Beside  this,  the 
testator  had  in  the  interval  considerably  increased  the  value 
^f  his  estates,  and  had  purchased  other  property.  Under 
these  circumstances  the  testator  makes  his  codicil,  which 
appears  to  have  a  threefold  operation ;  first,  it  revokes  the 
former  residuary  devise ;  second,  it  disposes  of  all  the  pro- 
perty not  included  in  the  will ;  and  third,  it  confirms  the 
will  in  all  other  respects.  Now  the  codicil  may  be  read  in 
this  way :  ''  Whereas  I  have  given,  by  my  will,  all  but  the 
manor  of  Marcham  to  be  sold ;  I  now  revoke  the  sale  of 
any ;  I  desire  none  shall  be  sold,  and  I  give  all  to  my  grand- 
son/' By  the  will  the  manor  of  Marcham  is  excepted;  but 
by  the  codicil  nothing  is  excepted.  So  that  to  say  that 
Marcham  shall  not  pass  by  the  words  of  the  codicil,  is  to 
say  that  a  codicil  without  an  exception  at  all,  shall  have  no 
more  effect  than  a  will  with  an  exception.  The  reason  why 
Marcham  was  excepted  from  the  will,  was  for  the  special 
purpose  of  settling  it.  That  special  purpose  had  vanished 
at  the  time  the  codicil  was  made ;  and  therefore  as  the  only 
reason  for  the  exception  had  ceased,  the  words  of  the 
codicil  must  have  their  full  effect.  But  beside  this,  it 
appears  from  the  true  construction  of  the  codicil,  that  an 
ai^ument  may  be  deduced  to  shew  what  the  testator's  inten- 
tion was.  He  begins  by  stating  that  the  sole  intention  of 
the  rasure  was  to  revoke  that  part  only  of  his  will  whereby 
he  directed  the  sale  of  his  freehold  property.  He  does  not 
say  the  sole  intent  of  the  codicil  was  to  revoke  the  residuary 
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<iause ;  but  the  sole  intentioii  of  the  rasure  was  to  do  tfa«t| 
and  then  a  new  disposition  of  the  property  is  made. 

Fourthly,  it  is  contended  that  the  estates  at  Withersfidi 
And  Havefhill,  purchased  after  the  testator  made  his  will,  do 
not  go  to  the  heir  at  law  nor  to  the  residuary  devisee,  bat 
to  the  grandson  under  the  codicil.    All  the  circumstanees 
shewmg  an  intention  to  pass  by  the  codicil  lands  excepted 
out  of  the  will,  also  shew  an  intention  to  pass  after-acquired 
property.    It  is  to  be  observed  that  the  revocation  by  the 
codicil  is  a  revocation  of  the  power  of  sale.    The  devise  ia 
the  residuary  clause  of  the  will  is  only  to  sell ;  it  is  not  a 
devise  to  receive  the  rents  and  profits  and  lay  them  out,  bat 
immediately  to  sell,  and  no  more.    Then  having  revoked 
the  power  of  sale  by  his  codicil,  it  is  the  same  thing  as  if  the 
testator  had  revoked  the  devise.    If  then  he  has  revoked 
the  devise  to  the  trustees,  the  grandson  will  take  the  whole 
estate  by  the  codicil.    If  he  has  not  revoked  the  devise,  but 
only  the  trust,  then  the  grandson  will  take  an  equitable  in- 
terest under  the  codicil,  and  the  trustees  under  the  will  take 
the  legal  fee,  subject  to  the  equitable  estate  of  the  grandsoB, 
and  in  that  case  the  whole  devise  is  revoked.    The  reai^ 
duary  clause  may  be  read  as  if  no  mention  of  freeholds  was 
made  in  it;  if  so,  the  codicil  cannot  make  it  by  republican 
tion  pass  after-purchased  estates.     Such  estates  must  pass 
to  the  grandson  by  force  of  the  general  words,  "  all  my 
freehold  lands,  tenements,  and  hereditaments/'     Nothiog  is 
to  be  found  which  at  all  restrains  the  operation  of  these 
general  words,  and  the  Court  may  give  fall  effect  to  them 
without  doing  violence   to  any  part  of  the  will,  ratified 
and  confirmed  as  it  is  by  the  codicil.    The  case  of  StrtUh^ 
more  v.  Bowes  is  exceedingly  similar  to  this,  escept  in  one 
point  which  distinguishes  it  from  the  present, — a  point  opoa 
which  the  decision  there  hinged  but  which  is  not  to  be 
found  here.    There  the   codicil  contained  words  of  re* 
ference  which  explained  the  testator's  meaning.     He  de* 
vised  all  his  freehold  and  copyhold  manors,  toessu9fg^', 
tenements,  and  hereditaments  whatsoever  m  tirust ;  and  after 


having  purchased  other  lands^  he  made  a  codicil  recitiDg  that  18^. 
he  had  devised  all  his  freehold  and  copyhold  manors,  8cc.  as 
in  the  will,  and  then  revoked  the  devise  in  trust,  as  far  as 
related  to  some  of  the  trustees,  and  then  proceeded :  '^  I  do 
hereby  give  and  devise  my  said  lands.  Sec.  and  do  hereby 
make  and  declare  this  codicil  to  be  part  of  my  last  veill ;" 
and  the  Court  held  that  the  after-purchased  property  did  not 
pass. 

The  fifth  and  si^^th  questions  must  be  decided  on  siinilar 
grounds  respectively,  but  as  the  sixth  is  the  most  simple,  it 
is  desireable  to  take  that  first.  The  question  is,  whether 
the  devise  is  of  a  vested  or  contingent  interest.  Now  all 
the  cases  from  Borasian^s  down  to  Warter  v.  HuickimoUf 
shew  that  words  seemingly  of  condition  precedent,  may 
be,  by  the  intention  of  the  testator  appearing  in  his  win, 
words  of  condition  subsequent,  such  as  may  affect  the  pps-* 
session,  but  not  the  interest  in  the  property  devised.  ThL; 
is  shewn  by  the  cases  of  yrodd  v.  Down€s(a),  Bromfield  v* 
Crowder,  and  Doe  v.  Moore.  It  is  true  that  in  these  qases 
there  are  persons  designated  to  take,  but  Doe  v.  NoufdJ, 
and  Driver  v.  Frank  {b),  are  authorities  to  shew  that  tbei^ 
need  not  be  persona  designata.  In  those  cases  the  persons 
who  took  a  vested  interest  were  not  in  existence  at  the  tim« 
of  the  death  of  the  testator*  In  Driver  v.  Frank  it  was 
said  by  Dampierj  J<  ''  It  has  always  been  an  object  with 
courts  of  law  and  equity  to  vest  interests  as  soon  as  the 
words  of  the  instrument  will  admit  of  it.  The  words  from 
and  immediatefy  qfier,  point  out  the  time  when  the  par^ 
shall  come  into  possession,  and  whether  the  devise  be  im- 
mediate or  in  remainder  makes  no  real  distinction."  The 
case  of  Bullock  v.  Stones  (c),  cited  on  the  other  side,  is  an 
authcnrity  strongly  in  favour  of  the  plaintiff's  son,  rather  than 
against  him,  for  that  case  goes  only  so  for  as  this,  that  ^'  till 
a  grandson  is  bom*'  the  rents  and  profits  go  to  the  heir  at 
law,  but  the  moment  a  grandson  is  bom,  he  takes  thenif  In 
(a)  3  Atk.  364.        (h)  3  M.  &  S,  35.        (c)  3  Ves.  sen,  531. 
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the  case  of  Stanley  v.  Stanley  {a),  it  was  held  that  the  per* 
son  did  take  a  vested  interest  from  the  moment  of  his  hirth, 
and  therefore  the  conveyance  of  the  estate,  which  the  Lord 
Chancellor  there  mentions,  does  not  at  all  shew  that  the 
party  had  not  an  immediate  interest.  His  lordship  only 
says,  that  the  possession  might  be  suspended,  but  the  want 
of  possession  is  distinguished  from  the  interest.  If  indeed 
no  grandson  had  been  bom  in  this  case,  it  must  be  admitted, 
according  to  the  doctrme  in  Hopkins  v.  Hopkins  (6),  that 
the  heir  at  law  would  be  entitled  to  the  rents  and  profits. 
But  if  the  eldest  grandson  does  not  take  a  vested  interest  in 
diis  property,  there  may  happen  to  be  this  inconvenience 
arising,  namely,  that  if  he  were  to  marry  and  have  issue,  and 
die  before  attaining  the  age  of  twenty-one,  his  bsue  could 
not  take,  and  the  property  would  go  over  to  a  second  grand- 
son, and,  consequently,  the  testator's  heir  at  law  would  take 
nothing.  This  event  actually  happened  in  Dean  v.  Bag" 
shaw(c),  where,  however,  the  words  of  the  will  were  ex- 
tremely special. 

The  fifth  question  is,  in  effect,  the  same  as  the  sixth,  for 
if  the  property,  which  is  the  subject  of  the  latter  question, 
will  become  a  vested  interest  in  possession  as  soon  as  the 
grandson  attains  twenty-one,  the  property  mentioned  in  the 
fifth  question  will  go  in  the  same  way,  and  cannot  be  affected 
by  the  substitution  of  a  second  grandson  for  a  first,  because 
Ae  event  which  is  to  determine  one  estate  can  never  have 
any  effect  upon  an  event  which  is  to  vest  the  other  estate.  To 
effect  this  there  must  be  a  totally  independent  clause.  When 
property  is  to  go,  not  to  the  heir  at  law,  but  to  the  hsres 
foetus,  the  mere  substitution  of  the  haeres  natus  will  not 
hinder  the  estate  from  vesting  in  the  former.  If  the  estate 
is  devested  out  of  one  and  given  to  another,  each  takes  during 
his  interest  and  title.     Cu.  Lit.  11 .  b.  n.  4.     Harg.  ed. 

Patteson^  for  the  four  infant  daughters  of  the  plaintiffs. 

(a)  16  Ves.  sen.  496.  (6)  1  Ves.  sen.  386. 

It)  6  T.  R.  512.    Sea  Doe  v.  Scudamore,  a  B.  &  P.  389. 
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These  mfanto  are  in  no  degree  bterested  in  die  determiaar 
tion  of  the  first  question.  If  they  take  any  thing  it  is  under 
the  residuary  clause,  and  therefore  it  is  ai|;ued|  on  their 
behalf,  upon  the  second  question,  that  the  manor  of 
Marcham  did  pass  under  that  clause.  The  absurdity 
pointed  out  by  Mr.  Tindalf  if  it  did  not,  does  not  necessarily 
follow.  It  is  true  that'  the  devise  in  the  residuary  clause 
was  revoked  by  the  codicil.  No  doubt  can  be  entertained 
that  the  testator  originally  meant  to  settle  the  manor  of 
Marcham^  and  it  is  equally  clear  that  he  did  not  mean  to 
die  intestate  as  to  any  part  of  his  property.  If  that  be  so, 
then  it  must  be  taken  that  he  meant  that  manor  to  pass 
under  the  residuary  clause,  in  the  event  of  his  not  making  a 
settlement  of  it,  which  he  never  did.  The  residuary  clause 
would  at  all  events  have  that  effect  in  point  of  law,  unless 
it  can  be  supposed  (for  which  there  is  no  ground)  that  he 
meant  to  die  intestate  as  to  that  manor.  Then  as  that  must 
be  the  effect  of  the  residuary  clause,  the  testator  makes  his 
codicil,  whereby  he  revokes  the  power  of  sale  given  to  his 
trustees  in  the  residuary  clause,  and  makes  a  fresh  disposition 
in  favour  of  his  grandson.  No  settlement  of  Mareham 
having  been  made,  it  is  more  than  probable  that  the  testator 
meant  the  property  devised  by  the  codicil  to  his  grandson 
to  be  an  equivalent  for  the  50,000/.  three  per  cents,  which 
he  had  intended  should  go  to  him,  as  arising  from  the  sale 
of  the  property  mentioned  in  the  residuary  clause.  This  is 
a  solution  of  the  difficulty  upon  that  part  of  the  codicil, 
which  revokes  the  former  devise,  through  which  the  testator 
struck  his  pen,  and  shews  that  the  codicil  was  intended  to 
pass  that  property  alone  as  to  which  the  former  devise  had 
been  revoked.  Hence  it  follows  that  the  manor  of  Marcham 
did  pass  by  the  codicil,  which  must  be  the  answer  sent  to 
the  third  question. 

Then  as  to  the  fourth  question,  it  must  be  answered  by 
saying,  that  the  after-acquired  estates  of  Wkhertfitld  and 
Haveriil  passed  by  the  will,  and  not  by  the  codicil.  The 
codicil  altogether  confirms  the  will,  with  the  exception  of 
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llMit  part  whcrebj  tho  testator  directs  the  sale  of  his  freehold 
proper<ty.  That  part  oiilj  is  revoked.  Such  re?ocatioo 
could  not  operate  upon  the  after-purchased  estates,  for  at 
the  date  of  the  M^ill  it  could  not  have  a  prospective  operatioa 
upon  estates  of  which  he  was  not  then  possessed.  The  esse 
^  Goodtitk  V.  Meredith  (n)  is  an  authority  for  this,  sad 
therefore  those  estates,  if  they  pass  at  all,  must  pass,  by  die 
will  and  not  by  the  codicil. 

.    The  plaintiff's  daughters  are  more  Materially  interested 
in  the  fifth  and  sixdi,  than  in  any  of  the  other  questioas. 
}f  it  be  admitted  that  the  ^evis^  to  the  grandson  ia  txtoAory^ 
theq  it  is  clear  that  the  surplus  and  the  intermediate  rmti 
and  profits  must  either  go  to  the  heir*at'»law,  or  pass  under 
the  residuary  clause.    The  words  of  that  clause  are  am|rfy 
sufficient  to  carry  those  rents  and  profits.    The  expressieos 
are  <<  all  the  rest,  residue,  and  remainder  of  the  propeftj  of 
which  I  shall  be  possessed,  or  to  which  i  shall  be  entitled 
at  the  time  of  my  decease,  or  over  which  I  shall  have  m  dk* 
foeing  power,  tee.''    Those  words  are  comprehensive  enough 
lo  entitle  the  persons  claiming  under  the  residuary  claose 
to  take  the  surplus  and  intermediate  rents  and  profits*    It 
cannot  be  denied  that  the  testator  had  power  to  dispose  of 
these  rents,  if  he  thought  fit,  and  if  the  words  are  aufficieat 
to  pass  them,  the  onus  lies  on  the  heir-at-law  tp  shew  that 
the  testator  had  a  different  intention.     Upon  the  question 
whether  the  detise  to  the  grandson  was  executory  or  no^ 
no  additional  argunient  need  be  offered.    It  is.  sufficient  to 
say,  that  in  every  case  from  the  decision  b  Borast^n^e  case 
down  to  Warter  v.  Hutchinson,  where  the  devise  has  been 
held  to  give  a  vested  interest,  the  party  in  whood  it  vested 
was  expressly  designated,  or  pointed  out,  and  that  he  an- 
swered the  designation  or  description*    The  main  distinc* 
tion  between  this  case  and  those,  is,  that  in  this  there  is  no 
persona  designate.    Here  the  grandson  was  not  named, 
nor  can  be  answer  the  whole  description  until  he  attains 
the  age  of  twenty<-one  and  takes  the  name  of  Elwee  (b)* 
(•)  9  M.  &  S.  S.       ib)  iee  Fearne,  140*  3d  £d. 
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The  fact  that  the  gmiidfiN^n  Was  living  at  the  date  <tfth6       ]825. 

codicil  does  not  help  him,  for  if  the  testator  i^eant  him  to 

be  the  peculiar  <Aject  of  hid  botinty  be  Would  have  described 

him  by  name.     He  does  not,  and  therefore  the  case  does       EtWES. 

not,  fall  within  the  rule  applicable  to  a  case  where  there  is 

persona  designata. 

Cor.  ndv.  virft  (a). 

The  following  certificate  was  afterwards  sent  b^  the 
judges: 

This  case  bos  been  argued  before  us  by  counsel.  We 
have  eotisidered  it  and  are  of  opinion, 

1st.  That  the  devise  of  the  freehold  part  of  the  estate  at 
Southwood  Park,  and  of  the  freehold  farm  and  estate  at 
Haverhill,  contained  in  the  will,  is  not  revoked  by  the  codicil. 

2dly.  That  the  manor  of  Marcham  did  pass  under  the 
residuary  devise  contained  in  the  testator's  will,  and  that 
such  devise  was  revoked  by  the  codicil. 

3dly.  That  the  manor  of  Marcham  did  pass  under  the 
codicil  to  the  first  son  of  the  plaintiff  Emily  Frances  Duffield 
who  shall  attain  twenty-one  years  txA  diAnge  his  name  to 
Elwes, 

4thly.  That  the  estate  at  Wiihersfield  and  Haverhill,  pur- 
chased after  the  testator  made  his  will,  passed  under  the 
devise  in  the  codicil  to  the  first  son  of  the  plaintiff  Emily 
Frances  Duffield  who  shall  attain  twenty-one  years  and 
change  his  name  to  Elwes. 

5thly.  That  the  surplus  rents  and  profits  of  the  said 
copyhold  estates  at  Southwood  Park,  and  of  the  said  free- 
hold estate  at  the  same  place,  and  of  the  said  freehold  farm 
and  estate  at  Haverhill,  after  providing  for  the  maintenance 
of  the  devisee  thereof,  belong  to  Abraham  Henry  Chambers, 
the  surviving  trustee  under  the  will  of  the  testator,  until  the 
first  son  of  the  said  plaintiff  Emily  Frances  Duffield  shall 
attain   twenty-one   years,   or  in  failure  of  such  son  till  a 

(a)  This  case  was  argued  at  the  sittings  after  last  Easter  Term. 
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1825.       daughter  shall  attain  that  i^e  or  be  married  with  consent 
according  to  the  will. 

6thly,  That  the  intermediate  rents  and  profits  of  such  of 
the  testator's  freehold  estates  as  are  effectually  devised  by 
his  codicil  to  the  son  of  the  plaintiff  Emily  Frances  DuffieU 
who  shall  first  attain  twenty-one  years  and  change  his  name 
to  Elwes,  until  such  events  take  place,  belong  to  Abraham 
Henry  Chamben^  the  surviving  trustee  under  the  will  of  the 
testator. 

J.  Baylbt. 

G.  S.  HOLBOYD. 
J.  LlTTI.£DAI.E« 
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ABANDONMENT. 

See  Ancient  Lights.— 
Ship,  1. 

ABUSE  OF  PROCESS. 

See  OUTLAWKY,  !• 

ACCORD  AND  SATISFAC- 
TION. 

ji.  and  B.  are  respectively  in- 
debted to  C,  and  B.  is  also  in- 
debted to  A.;  C.  agrees  with 
B.  to  transfer  ^.'s  debt  to  his 
(B/s)  account,  which  he  does 
by  charging  in  an  account  de- 
liveredy*the  sum  du«  to  him 
from  j1.: — Held,  that  by  this 
arrangement  jIJs  liability  to 
pay  C.  was  not  discharged. 
Cuxon  V.  ChafUey,  5  G.  4. 
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Covenant. — Devise. — Es- 
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—  Husband  and  Wife. — 
Insurance. — Partners.^ — 
Pleading.  — Promissory 
Note. — Ship. — Slander. — 
Trover. — Usury. 

ACTIONABLE  WORDS. 

See  Slander,  K 

ADVERSE  POSSESSION. 

See  Ejectment,  1. 

AFFIDAVIT. 
See  Outlawry,  2. 

AGREEMENT. 

See  Evidence,  2, 3. — Freight. 

ALE-HOUSES. 

See  Mandamus,  1. 

By  the  26  Geo.  2.  c.  51.  s.  4.  no 
ale  license  shall  be  granted  but 
on  the  1st  September  yearly,  or 
within  twenty  days  after,  and 
by  s.  16.  ale-houses  in  cities 
and  towns  corporate  are  ex- 
cepted ;  but  by  3  G.  4.  c.  77. 
s.  7-  all  general  annual  meetings 
for  grantmg  licenses,  as  well  •  m 
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ANNUITY. 


APOTHECARIES. 


cities  and  towns  corporate  as 
in  all  other  places  in  England, 
shall  be  held  in  the  month  of 
September  yearly: — Held,  that 
the  effect  of  this  clause  was 
not  to  repeal  the  general  pro- 
vision of  the  former  statute,  but 
to  extend  its  operation  to  cities 
and  towns  corporate  only.  Ret 
V.  The  Justices  of  Surry  f  5  G.4. 
Page  308 

ANCIENT  LIGHTS. 

A  right  to  light  is  acquired  by 
mere  user,  and  may  be  forfeited 
by  non-user,  though  for  less 
than  twenty  years;  unless  an 
intention  is  manifested^  when 
the  non-usdr  commences,  to 
k-esume  the  fight  within  a  reasbn- 
able  time.  Moore  v.  Rawson, 
5  &  6  G.  4.  234 

ANNUITY. 

See  Covenant,  2. 

By  an  annuity  deed  reciting 
that  C  had  devised  lands  to  A. 
and  B.  in  settlement,  with  re- 
mainder over  to  D.  in  default 
of  their  issue  male,  A.  and  £., 
in  regard  that  C.  had  made  no 
other  provision  for  X>,,  and  in 
consideration  of  their  esteem  for 
him',  agreed  with  D.,  his  exe- 
cutors and  administrators,  to  pay 
him  an  annuity  of  500/.,  for 
twenty-one  years,  if  they,  or 
the  survivor  of  them,  should  so 
fong  live;  and  in  case  of  the 
deaih  of  D.  during  the  term,  to 
his  child  or  childreq  (if  any)  in 
such  proportion  as  he  should 
appoint,  and  in  default  of  such 
appointment,  to  all  his  children 
€q«aUy ;  and  if  be  should  leave 
no  ohUd,  to  his  wife^  as  long  as 


she  should  continue  his  widow. 
D.  agreed  with  A .  and  JB.,  their 
executors  and  administrators, 
that  in  case  he  or  his  heirs 
should  come  into  possession  of 
the  lands  under  the  will  of  C, 
then  D.,  his  heirs,  executors, 
or  administrators,  would  repay 
to  A.  and  B,,  or  the  survivor  of 
them,  their  and  his  executors  or 
administrators,  all  sums  of 
money  received  by  him,  his 
children,  or  wife,  for,  or  on  ac- 
count of  the  annuity.  D.,  bis 
wife,  and  only  child,  all 
died  during  the  term: — Held, 
in  debt  by  the  administrator  of 
D.  and  his  child,  that  the  deed 
was  not  an  absolute  grant  of  ao 
annuity  for  twenty-one  years, 
but  was  determinable  by  the 
death  of  D.,  his  child,  and  wife, 
and  therefore  that  the  plaintiff 
could  not  recover  the  arrears  of 
the  annuity  in  respect  of  either 
of  his  intestates.  Batford  v. 
Stuckey.    5  O.  4.      Page  \\8 

APOTHECARIES. 
An  apothecary  is  not  boood  by 
statute  55  G.  3.  c.  194.  to 
prove  llie  handwriting  of  eveiy 
menber  of  the  court  of  exa- 
miners of  the  ^othecaries* 
corarpany,  who  may  have  sab- 
scribed  his  certificate.  There- 
fere,  where  the  pkintiff,  in  an 
action  for  his  bill,  produced  a 
certificate,  purporting  to  be 
granted  by  the  court  of  exa- 
miners, aira  having  twelve  sig- 
natures, purporting  to  be  the 
signatures  of  its  members,  and 
proved  one  of  the  signatures, 
and  gave  generid  evidence  to 
shew  that  the  certificate  was 
genuine,  and  that  he  obtaiiied 


it  from  the  court  of  examiners : 
— Held,  that  such  certificate 
was  admissible  in  evidence^  and 
would  support  the  action. 
Waimsley  v.  Abbott^  5  G.  4. 
Page  62 

APPEAL. 

See  Certiorari,  £. — Poor's 
Rate,  2. — Sessions,  1,2.4. 

The  fifth  section  of  the  Malicious 
Trespass  Act,  1  G.  4.  c.  56. 
gives. an  appeal  to  the  sessions, 
on  condition  that  the  party  shall 
give  *'  immediate  notice  of  such 
appeal  and  of  the  matters  there- 
of," &c. — Held,  that  a  notice  of 
appeal,  seven  days  after  a  con- 
viction on  this  statute,  was  in- 
sufficient to  give  the  sessions 
jurisdiction.  Rex  v.  The  Jus- 
tices of  Hnntitigdom/iire,  5  &  6 
G.  4.  588 

APPEARANCE. 

See  Inferior  Court,  2. — Out- 
lawry, 2. — Practice,  2. 

APPRENTICE. 

See  Infant. — Settlement  by 
Apprenticeship,  1. 

Habeas  corpus  refused  to  dis- 
charge an  apprentice  from  a 
king's  ship,  where  the  appren- 
tice did  not  allege  that  he  was 
detained  against  his  own  con- 
sent. The  master,  however, 
may  have  a  warrant  to  the  com- 
mander of  the  vessel  to  have 
the  apprentice  discharged.  Ex 
parte  Grocot,  5  &  6  G.  4.    6 10 

ARBITRATOR. 

See  Costs,  1. 

1.  A  cause  was  referred  to  two 
arbitrators,  one  named  %y  each 


party,  and  to  such  third  person 
as  should  be  chosen  by  the  other 
two  referees,  the  award  of  any 
two  to  be  binding.  The  arbi- 
trators, not  concurring  in  the  ap- 
pointment of  the  tliird,  agreed 
that  each  should  name  one  per- 
son, and  that  they  should  then 
toss  up  for  choice.  The  plain- 
tiff's arbitrator  having  won,  ap- 
pointed his  own  nominee,  and 
the  award  being  made  in  favour 
of  the  plaintiff  by  these  two,  the 
Court  set  it  aside,  on  the  ground 
that  this  mode  of  appointing  the 
third  arbitrator  was  improper. 
Young  V.  Miller,  5  G.  4.      263 

2.  The  clause  in  an  order  of  re- 
ference authorising  the  arbitra- 
tor to  examine  the  parties  to  the 
suit  on  oath,  if  he  thinks  fit,  em- 
powers him  to  examine  the 
plaintiff  to  a  point  upon  which 
no  other  evidence  «an  be  ad- 
duced on  the  same  side.  Wame 
V.  Bryan,  5  G.  4.  301 

3.  By  submission  to  arbitration  it 
was  agreed  between  A.  and  B. 
who  carried  on  the  business  of 
surgeons  and  apothecaries  at  jFf., 
to  dissolve  partnership,  and  that 
all  matters  in  difference  between 
them,  and  the  terms  and  condi- 
tions on  which  the  co-partner- 
ship should  be  dissolved,  should 
be  referred  to  an  arbitrator;  and 
the  arbitrator  having  determined 
that  it  should  not  be  lawful  for 
B.,  during  the  lifetime  of  A.,  to 
carry  on  the  practice  or  profes- 
sion of  a  surgeon,  8cc.  at  if.,  or 
within  thirteen  miles  thereof: — 
Held,  that  the  arbitrator  had  not 
exceeded  his  authority.  Morley 
V.  'Newman,  5  G.  4.  317 
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ASSETS. 
See  Devise,  1. 
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ASSIGNEES. 
See  Bankrupt,  3.— Composi- 
tion.— Feoffment. — Lan  d- 

LORD  AND  Tenant,  3. 

Pleading,  1. 

ASSIGNMENT  OF  DEBT. 

j1.  is  indebted  to  B. ;  and  C,  who 
resides  abroad,  is  indebted  to  yV. 
A.  proposes  to  assign  to  B.  the 
debt  owing   from    C.   to   hira, 
which  B,  agrees  to  accept.    A. 
writes   to    C.'s    agents  in   this 
country,  "  as  soon  as  you  have 
funds  belonging  to  C.  pay  on 
iny  account  to  jB.  29 1/.  iQs.  and 
I  will  credit  C.  having  received* 
his  order  to  this  effect"     C.'s 
agents  verbally  promises  B,  to 
pay  him  as  they  have  funds  of 
C.  in  hand.     A,  afterwards  or- 
ders C.  to  pay  to  another  cre- 
ditor the  debt  owing  from  C.  to 
A.J  and  C.  gives  an  undertaking 
to  pay  that  creditor,  with  a  me- 
morandum, stating,  that  as  it  was 
alleged  that  a  payment  had  been 
made  by  some  person  to  A.  on 
account  of  C,  it  was  declared 
that  should  C.  prove  such  pay- 
ment to  have  been  made,  the 
amount  should  be  deducted.    C. 
having  refused  to  pay  the  debt 
to  this   latter  creditor,  on  the 
ground    that    his    agents   were 
liable  to  pay  it  to  B.,  and  C.'s 
agents  having  in  fact  afterwards 
paid  it  to  B.:--Held,  I  •That  a 
creditor  may  insist  on  payment 
either  to  himself  or  his  agent ; 
but,  having  once  autliorized  pay- 
ment to  his  agent,  he  cannot  re- 
voke that  authority,  if  the  debtor 
has  given  such  a  pledge  to  pay 
pursuant   to   the   authority,   as 
binds  him  in  law  to  do  so.     2. 
That  A.'s  declaration,  "  I  will 


AbbUMfMi. 

credit   C.  having   received  his 
order   to   this   effect,"  was,  as 
against  il.,  evidence  that  he  had 
previously  received  such  order, 
and,  consequently,  that  C.  had 
expressly    consented    that   his 
debt  to  A,  should  be  paid  to  B, 
:).  That  if  not,  still  C's  consent 
to  that  arrangement  might  be 
inferred,  because  in  his  uoder- 
taking  to  pay  to  the  other  cre- 
ditor,  C.   stipulated,  that  any 
payment  made  by  any  person  to 
A.  on  account  of  his  (C.'s)debt, 
should  be  deducted.    4.  That 
C.'s  promise  to  pay  B.  was  not 
a  promise  to  pay  the  debt  of  a 
third  person,  and  therefore  was 
not  within  the  statute  of  frauds. 
Hodsson  v.  Anderson^  5  &  o 
G.4.  Pagtltb 

ASSUMPSIT. 

See  Assignment  of  Debt.— 
Bill  of  Exchange,  1,3,4. 
—  Estoppel.  —  Growing 
Crops, — Inferioe  Coubt. 
—Insurance. —  Landlord 
AND  Tenant,  5.  — Part- 
ners.—Promissory  Note. 
— Ship.— Sunday. 

PlaintiflF  agreed  to  exchange  his 
horse,  warranted  sound,  with 
defendant,  for  another  horse  and 
a  sum  of  money.  The  horses 
were  exchanged,  but  defendant 
refused  to  pay  the  money,  al- 
leging that  plaintiff's  horse  was 
unsound.  In  assumpsit  on  we 
special  agreement,  with  indebi- 
tatus counts  for  horses  sold:— 
Held,  that  plaintiff  might  re- 
cover the  money  on  the  common 
count,  though  he  failed  to  prove 
the  agreement  as  stated  in  the 
special  count.  Sheldw  v.  (^<^i 
5G.4.  «" 


ATTORNEY. 

ATTACHMENT. 

Attachment  ordered  against  the 
mayor  of  a  corporation  for  not 
making  a  return  to  a  peremptory 
mandamus,  within  the  time  pre- 
scribed by  the  writ,  though  there 
was  no  personal  service  thereof. 
Rex  V.  Fowei/,  5  &  6  G.  4.  614 

ATTORNEY. 

See  Lien.  —  Outlawry,  2. — 
Practice,  2. — ^Trover. 

1.  Where  an  attorney,  without  any 
corrupt  or  improper  motives, 
prepared  a  special  case,  in  order 
to  take  the  opinion  of  the  Court 
upon  the  will  of  a  testator,  and 
suggested  several  facts  which 
had  no  foundation : — Held,  that 
he  was  guilty  of  a  contempt,  and 
he  was  fined  in  30/.  for  his  of- 
fence.    In  Re  Elsam,  5  G.  4. 

389 

2.  The  two  terms  allowed  by  the 
rule  of  Court,  H.  T.  9.6  G.  3. 
for  charging  a  prisoner  in  exe- 
cution, must  be  computed  from 
the  date  of  the  notice  of  surren- 
der. Therefore,  in  case  against 
an  attorney  for  negligence, 
where  plaintiff  had  recovered 
a  judgment  against  ui,  who 
surrendered  in  discharge  of  his 
bail  on  the  day  before  the  essoin 
day  of  E.T,,  gave  notice  thereof 
two  days  afterwards,  and,  not 
being  charged  in  execution  dur- 
ing £.  7\,  was  discharged  in 
T.  r.:— Held,  that  the  action 
was  not  maintainable ;  first,  be- 
cause jl.  was  improperly  dis- 
charged; and,  second,  because 
the  meaning  of  the  rule  of  Court 
is  doubtful.  Laidler  v.  Elliott 
5  &  6  G.  4.  635> 

3.  Where  the  attorney  of  the  ven- 
dee of  an  estate  was  employed 
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to  investigate  the  title  thereto, 
and  in  taking  the  opinion  of 
counsel  thereon,  omitted  to  state 
in  the  case,  certain  deeds  mate- 
rially affecting  the  title,  and 
upon  the  faith  of  the  opinion 
given  (which  would  have  been 
different  had  all  the  deeds  been 
stated)  the  vendee  concluded  the 
purchase,  but  was  afterwards 
damnified  by  finding  that  the 
title  was  imperfect: — Held,  that 
the  attorney  was  liable  to  him 
in  an  action  for  negligence. 
Ireson  v.  Pearman,  5  &  6  G.  4. 

687 

AUTREFOIS  ACQUIT. 

See  Indictment. 

AWARD. 
6*66  Arbitrator. — Costs,  1. 

BAIL. 

S^^e  Bankrupt,  2. — Costs,  1. — 
Outlawry,  1. —  Pleading, 
1. — Practice,  3. 

1 .  Generally  speaking,  the  Court 
will  relieve  the  bail,  wherever 
the  defendant  is  entitled  to  his 
discharge.  Todd  v.  Maxfield, 
5  G.  4.  258 

2.  Where  a  defendant  obtained  his 
certificate  under  a  commission 
of  bankrupt  before  the  trial,  but 
did  not  plead  it  puis  darrein  con- 
tinuance, the  Court  ordered  an 
exnoeretur  to  be  entered  on  the 
bail-piece.     Id.  ib, 

BANKRUPT. 

See  Bail,  2.  —  Bill  of  Ex- 
change, 3. — Composition, 
2.  —  Landlord  and  Te- 
nant, 3.  —  Pleading,  1. — 
Usury,  2. 

1.  By  a  private  act  of  parliament, 
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BILL  OF  EXCHANGE- 


entitled  '^  An  Act  to  enable  the 
Noi-wich  Union  Society  to  sue 
in  the  name  of  their  secretary^ 
and  to  be  sued  in  the  names  of 
their  directors,  treasurers,  and 
secretary,"  that  society  were 
empowered  to  commence  and 
prosecute  all  actions  and  suits  in 
the  name  of  their  secretary  as  a 
nominal  plaintiff: — Held,  that 
that  did  not  empower  the  secre- 
tary to  sue  out  a  commission  of 
bankrupt  on  the  behalf  of  the 
society,  against  a  person  in- 
debted to  them  as  a  society. 
Guthrie  v.  Fisk,  5  G.  4.    .     24 

'2.  Where  a  defendant  had  been 
three  times  declared  a  bankrupt, 
and  had  not  paid  fifteen  shillings 
in  the  pound  under  the  second 
commission,  the  Court  held  that 
the  third  commission  was  not 
void  on  that  account,  but  void- 
able only.  Todd  v.  Maxfield, 
5G.  4.  258 

3.  B.,  a  manubcturer  in  Stafford' 
shire,  makes  goods  to  the  order 
of  -^.,  a  merchant  in  London, 
and  forwards  them  thither,  hav- 
ing previously  committed  an  act 
of  bankruptcy.  Before  the  ship- 
ment, but  after  the  act  of  bank- 
ruptcy, B.  draws  upon  A.  a 
bill  of  exchange,  exceeding  in 
amount  the  price  of  the  goods, 
which  A;  being  ignorant  of  the 
act  of  bankruptcy,  accepts.  The 
goods  having  got  into  the  pos- 
session of  A.,  and  B.  being  de- 
clared a  bankrupt : — Held,  that 
the  property  in  the  goods  never 
passed  to  A.;  that  his  accept- 
ance of  the  bill  was  not  a  pay- 
ment "  by  a  debtor  of  the  bank- 
rupt," within  the  meaning  of  the 
1  G.  I.e.  15.  8.  14;  and,  con- 
sequently, that  the  assignees  of 
B.  might  maintain  trover  against 


yl.  for  the   goods.     Bishop  v. 
Crawshay,  5  G.  4.  279 

BENEFIT  SOCIETIES. 

See  Justices,  5. 

BILL  OF  EXCHANGE. 

See   Bankrupt,  3. — Composi- 
tion, 2. 

1.  A.  drew  bills  of  exchange  in 
favour  of  B.  in  India,  upon  the 
E.  L  Co,  in  London,  which  the 
latter  accepted.  C.,  as  the 
agent  of  B.,  indorsed  the  bills 
to  D.  and  E.,  under  the  sup- 
posed authority  of  a  power  of 
attorney  from  B.,  which  the  £. 
/.  Co.  had  inspected.  D.  and 
E.  indorsed  the  bills  to  their 
bankers  and  agents  jP.  and  Co., 
with  instructions  to  present  them 
for  payment  when  due.  jP.  and 
Co.  indorsed  the  bills,  presented 
them  for  payment  when  due,  re- 
ceived the  money,  and  paid  it 
over  to  their  principals  D.  and 
JB.  The  power  of  attorney  from 
B.  did  not  authorize  C.  to  in- 
dorse the  bills,  and  B,  having 
died,  his  administrator  recovered 
the  amount  of  them  from  the  E. 
L  Co,  as  the  acceptors.  "TTie 
latter  now  brought  assumpsit 
against  F,  and  Co.  upon  an  al- 
leged undertaking  by  them  that 
they  were  entitled  to  receive 
payment  of  the  bills.  The  jury 
found,  specially,  that  the  plain- 
tiffs paid  the  bills  not  on  the 
faith  of  the  indorsement  by  the 
defendants,  but  on  the  faith  of 
the  power  of  attorney,  and  that 
the  defendants  received  the 
money  as  agents,  and  paid  it 
over  to  their  principals  before 
they  knew  that  the  first  indorse- 
ment by  C.  was  unauthorized : 


— Held^  that  the  action  could 
not  be  maintained  against  these 
defendants.  Semble,  that  a  sub- 
sequent indorsement  of  a  biH  by 
a  holder  does  not  imply  a  war- 
ranty by  him  that  the  former  in- 
dorsement is  genuine.  The  East 
India  Company  v.  Ttilion,  5  G , 
4.  *  Page  e  1 4 

2.  Wliere  a  bill  broker  discounted 
a  bill  of  exchange  for  a  stranger, 
upon  being  merely  satisfied  with 
the  goodness  of  the  acceptance, 
without  asking  his  name  or  any 
other  question,  and  it  turned  out 
that  the  bill  had  been  stolen : — 
Held,  in  an  action  by  the  broker 
against  the  acceptor,  that  it  was 
for  the  jury  to  say  whether  the 
plaintiff  had  taken  the  bill  under 
circumstances  which  ought  to 
have  excited  the  suspicion  of  a 
prudent  and  careful  man ;  and 
the  jury  having  found  for  the  de- 
fendant, the  Court  refused  to  set 
aside  the  verdict.  GUI  v.  Cubitt, 
5  G.  4.  324 

3^.f  residing  at  New  York,  having 
ordered  goods  of  6.,  residing  at 
Birmingham^  sent  to  JB.  on  ac- 
count of  the  goods  a  bill  drawn 
by  C.  in  New  York,  upon  D.  in 
London^  payable  to  the  order  of 
B.,  but  not  indorsed  by  A.  B., 
through  his  bankers^  presented 
the  bill  for  acceptance  to  D., 
who  refused  to  accept,  but  no 
notice  of  the  non-acceptance  was 
given  until  the  day  of  payment, 
when  the  bill  was ,  presented  for 
payment  and  dishonoured.  C, 
the  drawer,  became  bankrupt  be- 
fore the  bill  reached  jB.'s  hands, 
and  never  had  any  funds  in  the 
hands  of  jD.,the  drawee,  to  meet 
the  bill.  In  assumpsit  by  JB. 
against  his  bankers  for  neglect- 
ing to  give  notice  of  the  non-ac- 


ceptance:— Held,  that  yJ.  not 
having  indorsed  the  bill,  was  not 
entitled  to  notice  of  dishonour, 
and  remained  liable  to  B.  for  the 
amount  of  the  goods;  that  C, 
the  drawer,  never  having  had  any 
funds  in  the  hands  of  D.,  the 
drawee,  was  likewise  not  en- 
titled to  notice ;  and,  therefore, 
that  B.  could  not  recover  the 
full  amount  of  the  bill,  but  only 
such  damages  as  he  had  sus- 
tained by  being  delayed  in  pur- 
suit of  his  remedy  against  the 
drawer.  Fan  Wart  v.  Woolley, 
b  G.  4.  374 

4.  A  bill  of  exchange  bearing, 
among  others,  the  supposed  in- 
dorsement ofi/.aDdCo.  bankers 
at  Manchester  J  was  presented  for 
payment  in  London,  where  it 
was  .made  .payable  by  the  ac- 
ceptor, and  dishonoured.  At 
the  request  of  the  notary  who 
presented  the  bill,  plaintiff,  the 
London  correspondent  of  //. 
and  Co.,  took  up  the  bill  for 
their  honour,  but  struck  out  all 
the  indorsements  subsequent  to 
that  of  H,  and  Co.,  and  the 
money  was  paid  to  defendant, 
the  holder  of  the  bill.  The 
same  morning  plaintiff,  having 
discovered  that  the  signatures  of 
the  drawer,  the  acceptor,  and  H, 
and  Co.,  to  the  bill,  were  for- 
geries, sent  notice  thereof  to 
defendant,  and  demanded  the 
money  back;  and  that  notice 
was  sent  so  early,  that  notice  of 
the  dishonour  might  have  been 
sent  to  the  indorsers  by  the  same 
day's  post.  In  assumpsit  for  the 
amount  of  the  bill : — Held,  that 
the  erasure  of  the  indorsements 
did  not  deprive  defendant  of  his 
remedy  against  the  prior  in- 
dorsers^ and  that  plaintiff,  having 
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paid  the  money  in  mistake,  ^^'as 
entitled  to  recover  it  back  from 
defendant.  Wilkinson  v.  John- 
stony  5  G.  4.  Page  403 

BILL  OF  SALE. 
See  Promissory  Note. 

BLACK  ACT. 

See  Hundred. 

BOROUGH. 

See  CoRroRATioN. — Manda- 
mus, S.  6. 

BROKER. 
SeeJoiNxSrocKCoMPANiEs,  1. 

BUBBLE  ACT. 
iSee  Joint  Stock  Companies. 

A  scheme  for  raising  money  by 
small  subscriptions,  which  are 
to  be  laid  out  at  interest  for  the 
benefit  of  the  subscribers  by 
survivorship,  the  subscribers  to 
be  governed  by  rules  and  regu- 
lations to  be  made  by  the  direc- 
tors, and  at  the  end  of  a  year 
transferable  shares  to  be  issued, 
is  not  within  the  prohibitions  of 
6  G.  I.  c,  18.  ss.  17  &  18. 
Nockells  V.  Crosby,  5  &  6  G.  4. 

751 

CARRIER. 

Where  the  agent  of  a  mercantile 
house  sent  bank-notes,  by  a 
common  carrier,  to  his  princi- 
pals, and  the  parcel  was  lost : — 
Held,  that  the  carrier  was  not 
liable^  the  principals  being  aware 
(though  the  agent  was  not)  that 
the  carrier  had  previously  given 
public  notice  of  non-liability 
for  such  property.  Mayhew  v. 
Eamesy  5  &  6  G.  4.  484 


CASE. 

5ee Ancient  Lights.— Attor- 
ney, 2. — Fraudulent  Re- 
presentation.— Pleading, 
2. — Slander. — ^Tithes. 

Where  plaintiflF  marked  his  goods 
"  Sykes.  Patent.,"  to  shew  that 
they  were  his  own  manufacture; 
and  defendant  copied  the  mark 
on  his  goods,  to  shew  that  they 
were  plaintiff's  manufacture, 
and  sold  the  goods  so  marked 
as  and  for  plaintiff's  manufac- 
ture;— Held,  that  case  would 
lie  for  the  injury,  though  plam- 
tiff  and  defendant  were  both 
named  Sykesy  and  neither  of 
ihem  in  fact  had  a  valid  patent. 
Sykes  v.  Sykes,  5  G.  4.       ^9^ 

CERTIFICATE. 
See  Bail,  2,— Conveyancer. 

CERTIORARI. 

1.  Certiorari  lies  to  remove  an 
ejectment  from  an  inferiorjuris- 
diction,  at  the  instance  of  the 
defendant,  on  an  affidavit  that 
he  cannot  have  a  fair  and  im- 
partial trial  below,  although  the 
lease  on  which  the  ejectment 
was  founded  was  executed  on 
the  premises  within  the  local 
jurisdiction.  Pattersonv.Eades^ 
5  G.  4.  445 

2.  Certiorari  does  not  lie  to  re- 
move the  appointment  of  a  sur- 
veyor under  the  general  highway 
act,  13  G.S.  c.78.  s.  80.  The 
remedy  to  the  party  aggrieved 
by  the  appointment,  is  by  ap- 
peal to  the  quarter  sessions. 
Rex  v.  St.  Alban%  5  &  6  G.  4. 

3.  The  Stat.  30  G.  2.  c.  24.  s.20. 
takes  away  the  writ  of  certiorari; 


but  where  counts  on  that  statute 
were  Joined  with  counts  for  a 
conspiracy^  at  common  taw^  to 
obtain  goods  by  false  pretences : 
— Held,  that  the  certiorari  was 
not  taken  away.  Rex  v.  Sauti- 
derSyS  &  6  G.  4.         Pag^eGW 

CHARTER. 

See  Corporation. — Justices, 
3. — Mandamus,  3.  6. 

CHARTER-PARTY. 

See  Freight,  1,  2. — Ship. 

The  owner  of  a  British  ship  may 
avail  himself  of  a  statement  of 
average  made  at  the  port  of  de- 
livery in  a  foreign  country,  ac- 
cording to  the  law  thereof,  so  as 
to  charge  a  British  freighter  of 
goods,  under  a  charter  made  in 
Britain,  with  the  expenses  of 
wages  and  provisions  for  the  sea- 
men, incurred  during  the  neces- 
sary detention  of  the  ship  at  an 
intermediate  port,  although  by 
the  law  of  this  country  such  ex- 
penses would  not  be  recoverable 
as  average.  Dalgleish  v.  David- 
son, 5  G,  4.  6 

CHURCHWARDENS  AND 
OVERSEERS. 

See  Mandamus,  7. Poor's 

Rate,  2. —  Settlement  by 
Apprenticeship,  2. 

CLERK  OF  THE  PEACE. 

See  Mandamus,  2. 

CODICIL. 

See  Devise,  4. 

COMMITMENT. 

See  Justices,  1. 


COMPOSITION. 

1 .  The  tenant  of  leasehold  premi- 
ses by  deed  assigned  his  interest 
to  trustees  for  the  benefit  of  his 
creditors,  with  a  proviso  *'  that 
if  all  and  every  the  creditors 
should  refiiseto  execute  or  other- 
wise consent  to  the  deed,  within 
six  months  from  the  date  there- 
of, it  should  be  void;"  some  of 
the  creditors  did  not  execute  the 
deed,  but  there  was  no  evidence 
of  their  refusing  to  do  so: — 
Held,  that  such  noii-executioa 
was  not  a  refusal  within  the 
meaning  of  the  proviso,  and 
did  not  make  the  deed  void. 
Holmes  v.  Tucker,  5  G.  4.      56 

2.  A.,  an  agent,  held  funds  belong- 
ing to  B.,  his  principal,  but  had 
accepted  bills  drawn  by  B.  to 
the  full  amount  of  them.  B, 
paid  away  the  bills  to  his  credi- 
tors, who,  to  relieve  ^J,  from 
liability,  and  without  the  know- 
ledge of  B.,  accepted  from  j4.  a 
composition  of  lOs.inthe  pound, 
and  gave  him  up  the  bills ;  A. 
then  holding  funds  belonging  to 
B.  to  the  full  amonnt  of  the  bills. 
JB.  aftcirwards  became  bankrupt, 
and  his  assignees  brought  as- 
sumpsit for  money  had  and  re- 
ceived against  //.  for  the  differ- 
ence between  the  amount  of  the 
bills  and  the  composition  : — 
Held,  th»t  as  /?.  had  been  bene- 
fited to  the  full  amount  of  the 
bills,  the  payment  of  the  com- 
position was,  as  between  him 
and  jf.,  a  full  payment  of  the 
bills,  and,  therefore,  that  the 
action  was  not  maintainable. 
Stonehouse  v.  Read,  5  &  6  G.4. 
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CONSPIRACY. 

See  Ceutiorari,  3. 
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COSTS. 


COURT  OF  REQUESTS. 


CONTEMPT  OF  COURT. 

See  Attachment.  —  Attor- 
ney, 1. 

CONTINUANCES. 

See  Puis  Darrein  Continu- 
ance. 

CONTRACT. 

See  Frauds,  Statute  of. — 
Fraudulent  Representa- 
tion.—  Freight,  1,  2. 

Growing  Crops. — Husband 
and  Wife,  2. —  Landlord 
and  Tenant,  1,2. — Sunday. 
— Usury. 

CONVEYANCER. 

A   certificated   conveyancer   may 

maintain  an  action  for  his  fees. 

Poucher  v ^Norman,  5  8c 6  G. 4. 

Page  648 

CONVICTION. 

5ee  Appeal. — Justices,  I. — 
Mandamus,  5. 

CORPORATION. 

See  Attachment. Joint 

Stock  Companies,  1. — Jus- 
tices, 3. — Mandamus,  3.  6. 

Where  the  charter  of  a  corporation 
declared,  <'  that  it  shall  be  lawful 
for  the  mayor  and  capital  bur- 
gesses to  remove  any  of  their 
body  for  non-residence  within 
the  borough  :'2-=^Held,  that  this 
gave  them  a  discretionary,  and 
not  a  compulsory,  power  of 
amotioa.  Rex  v.  fVest  Looe,  5 
G.4.  414 

COSTS. 

See  Covenant,  3. —  Court  of 
Requests,  1.  —  Justices  of 
Peace,  1.  —  Lien.  —  Prac- 
tice, 2,  3. 

1.  Defendant,  having  been  held  to 
bail  for  38/.,  paid  2/.  into  Court, 


which  plaintiff  did  not  take  oat, 
but  before  the  cause  was  called 
on  for  trial,  it  was  agreed  to  re- 
fer the  cause  and  all  matters  in 
difference  to  an  arbitrator,  with 
power  to  him  to  examine  the 
parties  on  oath,  and  call  for 
books,  &c.:  the  costs  of  the 
cause  to  abide  the  event;  and 
the  arbitrator  having  awarded 
only  ]/.  195.  in  addition  to  the 
2/.  paid  into  Court : — Held,  that 
defendant  was  entitled  to  his 
costs,  under  43  G.  3.  c.  46.  s. 3. 
Keene  v.  Deehle,  5  G.  4.  S83 
2,  Where  a  judge  at  the  assizes  re- 
fused to  try  an  indictment  for  a 
misdemeanour,  manifestly  bad 
on  the  face  of  it,  but  did  not 
order  it  to  be  quashed,  and  the 
prosecutor  preferred  another  in- 
dictment for  the  same  offence, 
and  removed  it  into  K,  B.,  the 
Court  would  not  call  upon  the 
prosecutor  to  pay  the  costs  of 
the  first  prosecution,  before  he 
proceeded  with  the  second.  Rex 
V.  Tremaine,  5  G.4.  413 

COUNTY  COURT. 
See  Inferior  Court. 

COURT  BARON. 

See  Mandamus,  4. — Pleading, 

5. 

COURT  OF  REQUESTS. 
1 .  Where  plaintiff  sued  defendants 
in  a  superior  court  for  a  demand 
above  5/.,  and  upon  Judgment 
by  default  the  jury  reauced  the 
damages  to  5/.,  and  it  appeared 
that  the  defendants,  at  the  time 
of  action  brought,  resided  within 
the  jurisdiction  of  the  LoudoH 
Court  of  Requests,  and  might 
have  been  sued  under  the  39  & 
40  G.  3.   c.   104;   the  Court 


stayed  the  proceeding  upon  pay- 
.    ment  of  the  damages,  without 
costs.  Fleming  y,  Davis, 5  G, 4. 
Page  37  \ 
'2.  A  coal  merchant^  residing  and 
.   carrying  on  his  business  at  Lam- 
beth, in  Surrey,  but  keeping  a 
counting-house  in  the  city   of 
London  for  the  purpose  of  re- 
ceiving orders,  is  not  entitled  to 
the  privilege  of  being  sued  only 
in  the  London   Court  of  Re- 
quests, as  a  person  seeking  his 
livelihobd  in  that  city.    Kemsett 
Y.fVest,5&.6G.4.  626 

COURT  ROLLS. 

See  Mandamus,  4. 

COVENANT. 

See  Ejectment,  1. — Landlord 

AND   Tenant,  1,  2,  3. 

Pleading,  3. 

1 .  Though  a  covenant  be  joint  in 
its  terms,  yet  if  the  interests  of 
the  covenanters  be  several,  each 
may  sue  separately  for  a  breach. 
Withers  v.  Bircham,  5  G.  4. 

106 
'  2,  One  of  three  joint  covenantees 
for  the  payment  of  an  annuity  to 
A.,  cannot  sue  the  executors  of 
B,,  the  covenantor,  upon  a  sim- 
ple averment  that  the  other  co- 
venantees did  not  at  any  time 
seal  or  deliver  the  indenture; 
for  non  constat  but  they  may 
still  execute  the  deed ;  and  joint 
covenantees  who  may  sue,  must 
sue  jointly,  unless  they  have  ex- 
pressly disclaimed  the  covenant, 
which  it  lies  upon  the  party 
suing  to  shew.  Fetrie  v.  Bury, 
5  0. 4.  152 

3.  Where  the  assignee  of  an  under- 
lease containing  a  covenant  to 
repair,  suffered  the  premises  to 


go  out  of  repair,  and  the  original 
lessor  brought  an  action  against 
the  original  lessee  for  the  breach 
of  a  similar  covenant  contained 
in  his  lease: — Held,  that  the 
damages  and  costs  of  that  ac- 
tion, and  also  the  costs  of  de- 
fending it,  might  be  recovered 
as  special  damages  in  an  action 
against  the  under-tenant  for  a 
breach  of  his  covenant  to  repair. 
Neale  v.  Wyllie,  5  G.4.       442 

CUSTOM. 

See  Inferior  Court,  2. 

DAMAGES. 

See  Bill  of  Exchange,  3. — 
Costs,  1. Court  of  Re- 
quests, 1. — Covenant,  3. — 
Growing  Crops. — Justices, 
L — Lien. — Writ  of  Inqui- 
ry, 1. 

DEBT. 

See  Annuity.  —  Devise,  1. — 
Hundred.— Inferior  Court, 
2. — Overseers,  3. 

DEBTOR  AND  CREDITOR. 

See  Assignment  of  Debt. 

DECEIT. 

See  Fraudulent  Representa- 
tion. 

DECLARATION. 

See  Partners. — Pleading,  1, 

2. —  Practice,  5.7.  8. 

Usury,  3. — Variance. 

DEDICATION. 
See  Highway. 

DEED. 
See  Annuity.  —  Composition 
Deed,  1. —  Covenant,  2. — 
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DEVISE. 


Devise,  1, — Feoffment.— 
Landlord  and  Tenant,  1, 
2.  5.  —  Lord  OF  Manor. — 
Promissory  Note.  —  Tro- 
ver.— Usury,  ^ 

DEMERARA. 
See  Policy  of  Insurance,  2. 

DEMURRER. 

See  Annuity. — Husband  and 
Wife.  —  Indictment.  —  Li- 
bel. —  Pleading,  3.  5.  — 
Practice,  4. 

DEVISE. 
See  Ejectment,  1. 

1.  J,  died  seised  of  lands  in  fee 
simple,  which  were  at  that  time 
in  the  possession  of  a  tenant 
from  year  to  fyear,  and  by  her 
will  devised  them  to  B.,  leaving 
C.  her  heir  at  law.  C.  died  with- 
out ever  having  received  any 
esplees,  or  ever  having  made 
any  entry.  D.,  his  son  and  heir 
at  law,  recovered  the  lands  in 
ejectment,  on  the  ground  that 
they  did  not  pass  by  the  devise 
from  A.  to  B. : — Held,  that  the 
estate  was  assets  in  D.*s  hands 
by  descent  from  his  father,  and 
liable  to  the  payment  of  a  bond 
given  by  his  father  in  his  life- 
time. Bushby  v.  Dixon,  5  G.  4. 

Page  126 

2.  By  indentures  of  lease  and  re^ 
lease,  dated  in  1 796,  an  estate 
was  conveyed  to  A.  and  B.  to 
the  use  of  A.  his  heirs  and  as- 
signs for*  ever.  A.  devised  the 
estate  to  his  daughter  and  to  the 
heirs  of  her  body,  but  in  case 
she  died  without  issue  of  her 
body  at  her  decease,  then  to  his 
nephew  and  his  heirs  for  ever. 
In  February,  1*^14,  the  daugh- 


ter suffered  a  recovery  of  the 
estate,  and  upon  her  marriage, 
in  March  in  the  same  year,  ex- 
ecuted deeds  of  lease  aiid  re- 
lease, reciting  that  she  was 
seised  in  fee  simple  of  the  estate, 
and  conveyed  the  same  to  trus- 
tees in  trust  for  her  and  her  hus- 
band and  their  issue,  and  in  de- 
fault of  issue  to  such  person  as 
she  should  appoint.  The  mar- 
riage took  place,  and  the  daugh- 
ter died  without  issue,  having 
devised  the  estate  in  fee  to  her 
husband,  who  survived  her:— 
Held,  that  the  recovery  suflfered 
by  the  daughter  was  inoperative, 
because  at  that  time  die  legal 
estate  for  life  was  in  J5.,  and  she 
was  only  equitable  tenant  for 
life  with  a  legal  remainder  in 
tail,  and,  consequently,  that  her 
husband  had  no  title.  Ireson  v. 
Pearman,  5  &  6  G.  4.        687 

3.  Where  a  testator  by  his  will 
charged  all  his  real  and  personal 
estate  with  the  payment  of  his 
debts,  and  then  devised  all  his 
real  and  personal  estate  to  his 
wife,  for  her  life,  or  so  long  as 
she  should  remain  his  widow; 
and  then  directed  that  all  his 
real  and  personal  estate  should 

.  be  divided  according  to  the  sta- 
tute of  distribution,  in  that  case 
made  and  provided: — Held,  that 
by  this  will  there  was  not  any 
devise  to  any  person  of  his  real 
estate,  after  the  death,  or  mar- 
riage, of  his  widow.  Thomas  v. 
Thomas,  5  &  6  G.  4.  700 

4.  Testator  having,  by  voluntary 
settlement,  conveyed  his  manor 
of  M.  to  trustees,  in  trust  to  se- 
cure the  payment  of  an  annaity 
to  his  wife  for  life,  and  subject 
thereto,  to  the  use  of  himself  in 
fee,  by  his  wili  confirmed  that 


setUemeiity  and  having  then  an 
only  daughter^  devised  his  free- 
hold and  copyhold  estate  in  «S. 
and  his  freehold  estate  at  H.  to 
trusteesyin  trust  for  the  children 
of  his  daughter  by  her  then  hus- 
band, under  certain  limitations. 
By  the  residuary  clause,  he  de- 
vised all  the  residue  of  his  free- 
bold  and  copyhold  estates,  mo- 
ney in  the  funds,  8cc.  to  the  same 
trustees,  upon  trust,  to  sell  and 
convert  the  same  into  money, 
and  set  apart  50,000/.  31.  per 
cent,  consols,  for  such  son  of 
bis  daughter,  who,  under  the 
trusts  of  a  settlement  tketi  iw- 
iended  to  be  forthwith  made, 
should  become  possessed  of  an 
estate  tail  in  the  manor  of  M., 
and  the  residue  to  be  divided 
among  the  other  children  of  his 
daughter.  At  the  date  of  the 
will,  testator's  daughter  had 
no  children.  Some  time  after 
making  this  will,  the  testator 
drew  a  line  across  the  direction 
to  sell  the  property  devised  by 
thje  residuary  clause.  After  so 
doing  he  purchased  a  considera- 
ble freehold  estate  in  W.  and  H. 
By  a  codicil  to  his  will,  made  ten 
years  subsequently,  after  reciting 
the  rasure  before  mentioned,  and 
that  he  was  apprehensive  that 
such  rasure,  not  being  witnessed, 
might  lead  to  litigation,  he  de- 
clared that  the  sole  intention  of 
such  rasure  was  to  revoke  that 
part  only  of  the  will  whereby  he 
directed  the  sale  of  his  freehold 
property,  and  then  proceeded, 
"  And  I  do  hereby  direct  and 
appoint  that  the  son  lawfully 
begotten  of  my  daughter,  Mrs. 
X).,  who  shall  first  attain  the  age 
of  twenty-one  year^,  sha)l,  on 
attaining  such  age,  change  his 


name  for  that  of  E. ;  and  I  give 
and  devise  to  the  said  son  of  my 
daughter,  on  his  attaining  the 
age  of  twenty-one  yoars,  and 
changing  his  name  to  £.,  all  my 
freehold  property,  lands,  tene- 
ments, and  hereditaments,  to 
have  and  to  hold  to  him,  his 
heirs  and  assigns  for  ever"  By 
the  same  codicil  he  ratified  and 
confirmed  the  afore-mentioned 
will,  except  as  before  excepted. 
Testator  died  without  again  al- 
tering his  will  or  codicil,  and 
without  making  any  settlement, 
stated  in  the  residuary  clause  to 
be  then  in  immediate  contem- 
plation, leaving  his  widow  and 
daughter  him  surviving.  At  the 
death  of  the  testator  Mr.  and 
Mrs.  D.  had,  and  now  have,  one 
infant  son  and  four  mfant  daugh- 
ters. A  case  being  sent  from 
Chancery,  this  Court  held, 

1.  That  the  devise  of  the  free- 
hold part  of  the  estate  at  S. 
and  of  the  freehold  farm  and 
estate  at  H.,  contained  in  the 
will,  was  not  revoked  by  the 
codicil. 

2.  That  the  manor  of  M.  did 
pass  under  the  residuary  de- 
vise contained  in  the  will,  and 
that  such  devise  was  revoked 
by  the  codicil. 

3.  That  the  manor  of  M.  did 
pass  under  the  codicil  to  the 
first  son  of  Mrs.D.  who  shall 
attain  twenty-one  years  and 
change  his  name  to  E. 

4.  That  the  estate  at  IV.  and  H. 
purchased  after  the  testator 
made  his  will,  passed,  under 
the  devise  in  the  codicil,  to 
the  first  son  of  Mrs*  D.  who 
shall  attain  twenty-one  years, 
and  change  his  name  to  E. 

5.  That  the  surplus  rents  and 
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pro6ts  of  the  copyhold  estates 
at  S.  and  of  the  freehold 
estates  at  the  same  place^  and 
of  the  freehold  farm  and 
estate  at  H,,  after  providing 
for  the  maintenance  of  the 
devisee  thereof,  belong  to  the 
surviving  trustee  under  the 
will,  until  a  first  son  of  Mrs. 
X>.  shall  attain  twenty-one 
years,  &c. :  and 
6.  That  the  intermediate  rents 
and  profits  of  such  of  the  tes- 
tator's freehold  estates  as  are 
effectually  devised  by  the  co- 
dicil to  Mrs.  D.'s  son,  who 
shall  first  attain  twenty-one 
years,  and  change  his  name 
to  E.f  until  such  events  take 
place,  belong  to  the  surviving 
trustee.  Duffield  v.  Elwes, 
5  &  6  G.  4.  Page  764 

DISTRESS. 

See  Justices,  2. Landlord 

AND  Tenant,  5. — Practice, 
7. 

DISTRIBUTION,  STATUTE 
OF. 

See  Devise,  3. 

DIVORCE. 

See  Husband  and  Wife,  1. 

'ejectment. 

See  Certiorari,  J.  —  Land- 
lord and  ,  Tenant,  4. — 
Practice,  7,  8. 

].  M,  M.  seised  in  fee  of  an  un- 
divided moiety  of  an  estate,  by 
her  will,  made  many  years  be- 

'  fore  her  death,  devised  the  same 

.  to  her  nephew  and  two  nieces, 
as  tenants  in  common.  One  of 
her  nieces  having  died  in  her 


lifetime  leaving  an  infant  daugh- 
ter, M.  M.  by  another  will,  but 
which  she  never  executed,  de- 
vised the  estate  to  her  nephew, 
her  surviving  niece  and  that  in- 
fant. Upon  the  death  of  M.  M. 
her  nephew  and  surviving  niece 
by  deed  covenanted  to  carry  her 
unexecuted  will  into  effect,  and 
to  convey  one-third  of  the  estate 
to  a  trustee,  to  convey  to  the  in- 
fant when  she  reached  twenty- 
one,  or  to  her  issue  if  she  died 
before  twenty-one  leaving  any, 
or  otherwise  to  themselves 
again:  but  no  conveyance  was 
ever  executed  in  pursuance  of 
the  deed.  The  infant  died  under 
age  and  without  issue,  but  the 
rents  were  received  by  her  trus- 
tee for  her  use  during  her  life. 
In  ejectment  by  the  devisee  of 
the  nephew,  brought  •  above 
twenty  years  after  the  death  of 
the  nephew,  but  within  twenty 
years  after  the  death  of  the  in- 
fant:— Held,  that  the  adverse 
possession  began  only  after  the 
latter  event,  and  therefore  that 
the  action  was  maintainable. 
Doe  V.  Hulse,  5  &  6  G.  4.   650 

ELEGIT. 

Where  lands  had  been  taken  pos- 
session of  under  an  elegit,  the 
Court  ordered  it  to  be  referred 
to  the  master  to  take  an  account 
of  the  rents  and  profits  received, 
and  if  upon  inquiry  it  appeared 
that  the  debt  had  been  satisfied, 
possession  to  be  restored  to  the 
defendant.  Price  v.  Varneyj  5 
&6G.4.'  612 

ERROR. 

SeelNFERiaRCouRT,2. — Prac- 
tice, 5. 


JlUO  X  KJ  IT  r  1241^* 


A  receipt  is  Dot  an  estoppel ;  it  is 
only  prim^  facie  evidence  that 
the  money  has  been  paid,  and  is 
open  to  explanation.  There- 
fore, where  in  assumpsit  by  two 
co-trustees,  for  money  had  and 
received  to  their  use,  the  defen- 
dant produced  the  receipt  of  one 
of  them  for  the  money : — Held, 
that  the  plaintiffs  were  not  es- 
topped from  giving  evidence  to 
shew  that  the  money  had  not 
been  paid,  and  that  the  receipt 
had  been  obtained  by  fraud. 
Skaife  v.  Jacksofi,  5  G.  4.     290 

EVIDENCE, 

See  Apothecaui  es. — Arbitra- 
tor, 2. — Assignment  of 
Debt. — Composition,  I. — 
Covenant,^. — Estoppel. — 
Feoffment. — Fraudulent 
Representation. Hus- 
band andWife,  2. — Justices, 

K  2.  5. Landlord   and 

Tenant,  4. — Mandamus,  5. 
— Terms  for  Years,  1. — 
Tithes. —  Usury,  S. — Vari- 
ance.— Witness. — Writ  of 
Inquiry,  1. 

1 .  In  replevin  the  issue  being  whe- 
ther the  plaintiff  held  certain 
closes,  at  a  fixed  rent  specified 
in  the  avowry  : — Held,  that  ww- 
stamped  receipts  tending  to  shew 
that  the  plaintiff  had  previously 
paid  for  the  same  premises  the 
like  rent  so  specified,  were  in- 
admissible to  support  the  issue. 
Hawkins  v.  Warre,  5  &  6  G.  4. 

512 

2.  Where  a  witness  deposed  that 
the  settled  draft  of  a  lease  was 
the  final  agreement  between  the 
parties,  for  one  of  whom  he 
acted  as  agent : — Held,  that  an 
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ten  afterwards  by  himself  but 
not  signed  by  anybody,  was  ad- 
missible in  evidence  as  a  mere 
proposal,  to  shew  that  the  settled 
draft  was  not  the  final  agreement 
between  the  parties.  Id.  512 
3.  Where  a  proposal  was  made  in 
writing  by  A.  to  let  a  piece  of 
land  to  B.  on  certain  terms  con- 
tained in  a  written  agreement 
between  B,  and  C;  and  A. 
afterwards  agreed  by  parol  that 
B,  should  have  the  land  upon 
the  terms  proposed  : — Held,  in 
an  action  for  a  breach  of  the 
agreement,  that  the  original  pro- 
posal was  receivable  in  evidence 
without  a  stamp.  Drant  v. 
Brown,  5  &  6  G.  4.  582 

EXECUTION. 

See  Sheriff,  1. 

EXECUTORS  AND  ADMI- 
NISTRATORS. 

See  Annuity. —  Covenant,  2, 
— Pleading,  3. 

FACTOR. 

Where  foreign  merchants  con- 
signed goods  on  their  own  ac- 
count and  risk  to  a  commission 
agent  in  this  country,  for  sale 
only,  and  in  the  letter  of  advice 
wrote,  "  We  expect  that  you 
will  send  us  some  remittances 
on  account  of  the  proceeds  con- 
signed to  you,  though  they  be 
not  yet  sold,  as  is  customary,  in 
order  to  encourage  us  thereby  to 
send  you  more  frequent  consign- 
ments;" and  the  agent  pledged 
the  goods  for  advances  to  him- 
self, he  being  in  embarrassed  cir- 
cumstances::—  Held,  first,  that 
the  consignor  might  recover  the 
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FREIGHT. 


net  proceeds  from  the  pawnee, 
deducting  only  so  mnch  as  the 
agent  could  have  retained ;  and 
second,  that  the  shipper's  letter 
to  the  agent  did  n^t  amount  to 
an  authority  to  pledge  the  goods. 
Queiroz  v.  Truemanf  5  G.  4. 19^ 

FALSE  IMPRISONMENT. 
5etf  Justice  of  Peace,  1. 

FALSE  PRETENCES. 

See  Certiorari,  3. 

The  offence  of  obtaining  money 
under  false  pretences,  created 
by  30  G.  2.  c.  24.,  is  complete 
only  where  the  money  is  ob- 
tained* Pearson  v.  M^Gowran, 
5&6G.4.  616 

FALSE  RETURN. 
See  Pleaoino,  2. 

FEME  COVERT. 
See  Husband  and  Wife. 

FEME  SOLE. 

See  Husband  and  Wife. 

FEOFFMENT. 

Termor  assigns  his  estate  to  A, 
and  B.  in  trust  for  certain  pur- 
poses ;  and  by  another  indenture, 
executed  the  next  day,  he  en- 
feoffs C.  and  I),  of  the  same 
lands,  upon  certain  other  trusts : 
— Held,  that  the  terra  assigned 
to  A.  and  B.  was  not  destroyed 
by  the  enfeoffment,  there  being 
no  proof  that  they  had  assented 
to  It.     Doe  V.  Lynes,  5  G.  4. 

160 

FINAL  JUDGMENT. 

See  Indictment,  1. — Inferior 
Court,  2. 


FORFEITURE. 

See  Ancient  Lights. — 
Practice,  8- 

FRAUD. 

See  Guaranty. 

FRAUDS,  STATUTE  OF. 

See  Assignment  of  Debt.— 
Evidence. — Sunday. 

Where  goods  above  the  valoe  of 
10/.  lying  in  the  London  docks, 
were  sold  without  any  written 
contract,  and  a  delivery  order 
given  to  the  buyer,  it  was  held  that 
the  buyer's  acceptance  of  the 
delivery  order  was  not  an  actual 
acceptance  of  the  goods,  so  as 
to  take  the  case  out  of  the  sta- 
tute of  frauds.    Bentall  v.  BurUj 

5  G.  4.  284 

FRAUDULENT  REPRE- 
SENTATION. 

See  Insurance,  1. 

If  by  false  and  fraudulent  repre- 
sentations a  party  is  induced  to 
enter  into  a  written  agreement, 
and  is  thereby  damniSed,  he 
may  maintain  case  for  the  deceit, 
and  give  parol  evidence  of  the 
representations,  although  they 
are  not  noticed  in  the  written 
contract.     Dobeli  v.  Stevens^  5 

6  6  G.  4.  490 

FREIGHT. 
See  Charter-party. 

1.  The  master  of  a  vessel  has  no 
lien  upon  freight  for  his  wages 
or  other  demands,  unless  it  is 
matter  of  express  stipulation  be- 
tween him  and  the  owner.  At- 
kinson V.  CotesTDorth,  5  &  6  G.  4. 

552 

2.  Where  a  master  entered  into  a 


GROWING  CROPS. 


GUARANTY.         813 


contract  of  affreightment,  not 
under  seal,  and  the  shipper 
agreed  to  pay  the  freight  at  the 
end  of  the  voyage  by  a  bill  at 
two  months,  without  saying  to 
whom : — Held,  that  the  owner 
was  entitled  to  receive  the 
freight,  without  the  intervention 
of  the  master,  and  that  the 
freighter  was  not  liable  to  the 
captain  upon  the  contract,  after 
he  had  paid  the  owner.  Id.  552 

FREIGHTER. 
See  Freight,  2. 

GAME. 

See  Information,  1. —  Man- 
damus, 5. 

GAMING. 

See  Indictment. 

GRANTOR  AND  GRANTEE. 
See  Lord  of  Manor. 

GROWING  CROPS. 

Plaintiff,  at  Lay-day,  1821,  gave 
up  possession  of  a  farm  to  de- 
fendant, having  previously  sown 
40  acres  of  it  with  wheat.  At 
a  meeting  in  the  previous  month, 
plaintiff  asked  defendant  if  he 
would  take  the  wheat  at  200/., 
saying  that  if  he  would  not,  he 
should  not  have  the  farm.  De- 
fendant said  he  would  take  the 
wheat,  and  being  asked  to  whom 
the  dead  stock  should  be  valued, 
replied,  "  to  me."  Defendant 
afterwards  undertook  to  pay  for 
the  wheat  and  dead  stock  on  a 
specified  day,  and  did  pay  75/. 
on  account  generally,  and  eventu- 
ally had  possession  of  the  farm, 


the  wheat,  and  the  dead  stock* 
In  indebitatus  assumpsit  for 
crops  bargained  and  sold:  — 
Held,  first,  per  tot.  cur,,  that  the 
contract  forlhe  dead  stock  being 
distinct  from  the  contract  for 
the  sale  of  the  wheat,  or  the 
giving  up  of  the  farm,  plaintiff 
might  recover  for  that  amount; 
second,  per  Bauley  and  Hot^ 
royd,  J.S.,  Littfedale,  J.  dubi- 
tante,  that  defendant  having 
received  the  wheat  and  made  a 
payment  on  account  of  it,  plain- 
tiff  might  recover  for  the  rest  of 
that  amount;  and  third,  per 
Abbott,  C.  J.^  that  plaintiff  hav- 
ing obtained  a  general  verdict . 
for  several  items,  even  if  he 
could  not  by  strict  law  recover 
for  some  of  them  in  this  form 
of  action,  still  as  he  certainly 
might  in  another,  the  Court 
would  not  interfere  to  reduce 
the  damages.  Mayfieldv.  fVads^ 
ley,  5  G.  4.  Page  «24 

GUARANTEE. 
See  Guaranty. 

GUARANTY. 

See  Partners. 

Where  a  surety  gave  a  guaran- 
ty to  il.  for  a  certain  amount  of 
goods  to  be  sold  to  B.,  and  by 
a  secret  agreement  between  A. 
and  B.  the  latter  consented  to 
pay  10$.  per  ton  beyond  the 
market  price  of  the  goods,  in 
satisfaction  of  an  old  standing 
debt  due  to  the  former: — Held, 
that  this  secret  agreement  was  a 
fraud  upon  the  guarantee,  and 
discharged  his  liability.  Pid- 
cock  V.  Bishop,  5  and  6  6.  4. 

505 
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HUSBAND. 


INDICTMENT. 


GUARDIAN. 

See  Settlement  by  Appren- 
ticeship^ 2, 

HABEAS  CORPUS. 
See  Apprentige. 

HEIR-AT-LAW, 
See  Devise,  1. 

HIGHWAY. 

See  Certhoeari,  '2. 

Where  a  way  has  heen  recog- 
nized as  public  in  an  act  of 
parliament  for  making  streets, 
squares,  &c.  it  is  not  necessary 
that  it  should  be  adopted  by 
the  parish  to  make  it  a  public 
way.  Rex  v.  Lyon,  5  and  6 
G.  4.  Page  497 

HUNDRED. 

See  Sessions,  4. 

An  action  will  not  lie  against 
the  hundred  upon  the  9  G.  1. 
c.  22.  for  the  unlawful  and  ma- 
licious destruction  of  a  planta- 
tion of  trees  by  fire,  unless  the 
act  done  proceeds  from  a  mali- 
cious motive  towards  the  owner 
of  the  property.  Therefore, 
where  a  fire,  supposed  to  have 
been  wilfully  made,  had  com- 
menced in  another  person's 
plantation,  at  the  distance  of  a 
mile  from  the  plaintiff's  wood, 
and  by  communication  the 
flames  destroyed  his  property: 
— Held,  that  the  case  did  not 
come  within  the  Black  Act,  so 
as  to  entitle  him  to  sue  the  hun- 
dred. Curtis  V.  Godley  Hun- 
dred, 5  G.  4.  73 

HUSBAND  AND  WIFE. 
1.  A  woman  divorced  k  mens&  et 


thoro,  and  living  apart  from  her 
husband,  upon  a  separate  main- 
tenance, is  a  feme  covert,  and 
cannot  be  sued  as  a  feme  sole. 
Lewis  v.  Lee,  5  G.  4.  98 

2.  Where  a  tradesman  clandes- 
tinely •  supplied  a  gentleman's 
wife  with  jewellery,  unnecessary 
for  her  station  in  life,  and  there 
was  no  evidence  express  or  im- 
plied that  the  husband  assented 
to  the  contract: — Held,  that  he 
was  not  liable.  Montague  v. 
BaroM,5&i6G.4.  532 

INCLOSURE  ACTS. 
See  Poor's  Rate,  5. — Rate,  1. 

INDICTMENT.    ' 
See  Certiorari,  3. — Justices, 

5. 
Indictment,  that  defendant  in  the 
reign  of  the  present  King  kept  a 
common  gaming-house.  ,Plea, 
that  defendant  iq  the  reign  of 
the  present  King  was  acquitted 
upon  an  indictment  for  keeping 
a  common  gaming-house  in  the 
reign  of  the  late  King,  against 
the  peace  of  our  said  lord  the 
King;  and  averring  the  identity 
of  the  offences.  Demurrer, 
concluding  with  a  prayer  of 
judgment  of  respondeas  ouster: 
— Held,  first,  that  the  plea  was 
bady  because  the  indictment  on 
.  which  tlie  acquittal  was  founded, 
charged  an  offence  committed 
in  the  reign  of  the  late  King, 
and  defendant  could  not  by  aver- 
ment shew  that  the  ofience 
charged  in  both  indictments  was 
the  same ;  and,  second,  that  the 
judgment  on  demurrer  was  final, 
although  the  demurrer  con* 
eluded  with  a  prayer  of  judg- 
ment of  respondeas  ouster.  Senir 


bk,  that  every  indictment  for  a 
misdemeanour  must  conclude 
contr^  pacem,  &c.  Rex  v.  Tay- 
lor, 5  G.  4.  Page  422 

INDORSEMENT. 
See  Bill  of  Exchange^  1.  3. 

INFANT. 
See  Settlement  by  Appren- 

TICESHIPy  1. 

An  infant  can  do  no  act  to  bind 
himself,  except  such  as  is  clearly 
for  his  own  benefit ;  therefore, 
though  he  may  bind  himself  an 
apprentice,  he  cannot  dissolve 
the  indenture.  Rex  v.  Great 
fVigston,  5  G.  4.  339 

INFERIOR  COURT. 

See  Certiorari,  1. — Court  of 
Requests,  1. — Mandamus, 
2. — Pleading,5. — Sessions. 

1.  Where  plaintiff  sued  his  steward 
in  an  inferiop  court  for  4,000/. 
which  was  a  less  sum  than  he 
knew  to  be  due  to  him  upon  the 
final  investigation  of  the  defend- 
ant's accounts,  and  upon  judg- 
ment by  default  verified  for 
3,400/.  only: — Held,  upon  a 
plea  of  judgment  recovered  in 
answer  to  a  second  action  in 
this  Court  for  (he  balance  due, 
that  the  plaintiff  was  concluded 
by  the  action  brought  in  the  in- 
ferior court.  Lord  Bagot  v. 
Williams,  5  G.  4.  87 

2.  A  custom  in  an  inferior  court 
for  the  plaintiff,  in  an  action  of 
debt,  to  issue  a  summons  and 
attachment  on  the  same  day,  re- 
turnable on  the  same  day,  and 
at  the  return  of  those  writs, 
without  either  of  them  having 
been  personally  served  on  the 
defendant,  and  without  the  de- 
vol.  v.  3 


fendant  having  appeared,  to  de- 
clare, and  afterwards  sign  judg- 
ment by  default;  was  held  bad 
in  law,  and  the  judgment  re- 
versed upon  writ  of  error.  JVit- 
liams  V.  Lord  Bagot,  5  Sc  6  G.  4. 
Page  1X9 

INFORMATION. 
A  <]ui  tam  information  for  penal- 
ties under  the  game  laws  is  not 
an  information  within  tlie  mean- 
ing of  the  48  G.  3.  c.  58.,  so  as 
to  entitle  the  plaintiff  to  enter 
an  appearance  and  plea,  where 
the  defendant  himself  neglects 
to  appear  and  plead.  Davies, 
qui  tam,  v.  Bint,  5  G.  4.      353 

INSURANCE. 
See  Policy  of  Insurance. 

IRREGULARITY. 
See  Pleading,  6. — Practice. 

JETTISON. 
See  Policy  of  Insurance,  3. 

JOINDER  OF  COUNTS. 

See   Assumpsit,   1. —  Certio- 
rari, 3. 

JOINDER  OF  PARTIES. 
See  Partners,  1. — Practice, 


JOINT  STOCK  COMPA- 
NIES. 

See  Bubble  Act. 

1.  Where  an  association,  calling 
themselves  "  The  Equitable 
Loan  Batik  Company,"  issued 
shares,  transferable  without  re- 
striction, and  assumed  to  act  as 
a  corporate  body  without  an  act 
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JUSTICES. 


JUSTICES. 


of  parliament  or  a  royal  charter : 
— Held,  that  they  violated  the 
6G.  1.  c.  18.  ss.  18  and  19.> 
and  that  a  broker  could  not 
maintain  an  action  against  his 
principal  for  the  price  of  certain 
of  such  shares  purchased  at  the 
request  of  the  latter. 

Semble,  that  such  an  association, 
issuing  transferable  shares  and 
assuming  to  act  as  a  body  cor- 
porate, in  anticipation  of  obtain- 
ing an  act  of  parliament  to  sanc- 
tion their  proceedings,  is  illegal 
at  common  law.  Josephs  v. 
Pe6r€r,  5  &  6  G.  4.    Page  542 

2.  If  the  projectors  of  a  sdieme, 
to  be  carried  on  by  subscrip- 
tions, induce  a  number  of  per- 
sons to  subscribe  their  money  in 
the  purchase  of  shares,  and  the 
scheme  is  abandoned  before  it 
comes  into  operation: — Held, 
that  the  subscribers  are  entitled 
to  maintain  money  had  and  re- 
ceived against  the  projectors  for 
the  whole  money  subscribed, 
free  from  any  deduction  for  ex- 
penses incurred  in  the  formation 
of  the  plan.  Nockelh  v.  Crosby, 
5  8C6G.4.  751 

JURY. 
See  Bill  of  Exchange,  2. — 
Court  of  Requests,  1, — 
Pleading,  5.  — Terms  for 
Years,  1.  —  Trover,  2. — 
Writ  of  Inquiry,  l. 

JUSTICES. 

5ee  Ale-houses,  1. — Appeal, 
1.  —  Mandamus,  1,  2.  5. — 
Order  of  Removal,  1. 

1.  Where  a  magistrate  committed 
a  party  to  prison  for  an  alleged 
offence  against  one  statute,  and 


afterwards  drew  up  a  convictioD 
for  a  different  offence  from  that 
stated  in  the  commitment: — 
Held,  that  the  conviction  was 
no  justification  of  the  magis- 
trate in  an  acUon  against  him  for 
false  imprisonment : — Held  also, 
that  the  43  G.  3.  c.  141.  s.  2^ 
which  deprives  a  plaintiff  of  his 
costs  of  suit  against  a  magis* 
trate,  if  the  latter  proves  at  the 
trial  that  the  plaintiff  was  guilty 
of  the  offence  imputed,  only  ap- 
plies to  cases  where  the  convic- 
tion has  been  gashed,  and, 
therefore,  such  evidence  was  in- 
admissible, it  not  appearing  that 
the  conviction  had  been  quashed. 
Sed  (/uarej  whether  admissible 
in  mitigation  of  damages.  Rogers 
V.  Jones,  5  G.  4.         Page  «68 

2.  The  Stat.  1 1  G.  2.  c.  ig.  s.  16., 
which  gives  a  summary  remedy 
to  landlords  whose  tenants  have 
deserted  their  premises  with  rent 
in  arrear,  and  Ao  sufficient  dis- 
tress, by  requesting  two  justices, 
on  their  own  view,  to  deliver 
possession,  does  not  require  the 
request  or  complaint  to  be  made 
upon  oaih.  Therefore^  where 
in  trespass  againat  two  magis- 
trates for  turning  a  tenant  out  of 
possession  under  this  act,  a  re* 
cord  of  the  proceedings,  drawn 
up  conformably  to  the  statute, 
was  given  in  evidence : — Helc^ 
that  it  was  a  complete  defence 
to  the  action,  though  they  did 
not  appear  to  have  acted  on  the 
oath  of  the  landlord.  Basten  v. 
Carew,  5  &  6  G.  4.  558 

3.  A  charter  provided,  that  there 
should  be  two  aldermen  in  the 
borough  of  D.  who  should  act 
for  one  year,  by  themselves,  or 
their   deputies;    that  on    their 
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death  or  removal,  other  alder- 
men should  be  elected,  who 
should  act  for  the  rest  of  the 
year,  by  themselves,  or  their  de- 
puties; that  in  the  absence  of 
the  aldermen,  new  aldermen 
might  be  elected  in  their  room ; 
and,  that  the  aldermen  for  the 
time  being  should  be  justices  of 
the  peace  for  the  borough: — 
Held,  that  the  deputy  of  an 
alderman  was  not  a  justice  of 
the  peace  for  the  borough. 
Jones  V.  Williamsj  5  &  6  G.  4. 
Page  654 

4.  SembUf  that  since  the  27  H.  8. 
c.  24.  s.  2.,  the  kmg  cannot  de- 
legate the  power  of  making  a 
justice  of  the  peace.    Id.       ib. 

5.  The  33  Geo.  3.  c.  54.  s.  15., 
which  authorises  justices,  on 
complaint  made  on  oath  by  any 
member  of  a  friendly  society, 
''  to  hear  and  determine  in  a 
summary  way  the  matter  of  such 
complaint,  anci  to  make  such 
order  therein  as  to  them  shall 
seem  just,''  gives  them  no  juris- 
diction beyond  the  actual  matter 
of /Ae  particular  complaint  made. 
Therefore,  where  a  sick  member 
complained  that  the  stewards 
refused  to  pay  him  his  arrears  of 
allowance,  and  the  justices  or- 
dered that  the  arrears  and  costs 
should  be  paid,  and  that  the 
complainant  should  be  continued 
a  member: — Held,  that  the  jus- 
tices had  exceeded  their  juris- 
diction in  making  the  latter  part 
of  the  order,  and  that  the 
stewards  were  not  bound  to 
obey  it.  Rex  v.  Soper,  5  8c  6 
G.  4.  669 

JUSTIFICATION. 

See  Libel,  1. 


LANDLORD  AND  TE- 

NANT. 

See  Covenant,  3. — Evidence, 
I. — Justices,  2. 

1  •  Where  sole  tenant  from  year  to 
year,  before  the  termination  of 
his  tenancy,  entered  into  an 
agreement  with  his  landlord  for 
a  lease,  to  be  granted  to  him 
and  another  jointly,  and  both 
entered  upon  and  occupied  the 
premises  jointly: — Held,  that 
the  first  tenancy  was  determined, 
though  the  lease  was  never  exe- 
cuted pursuant  to  the  agree- 
ment. Hamerton  v.  Stead,  5 
G.4.  Page  206 

2.  An  occupation  of  premises, 
pending  the  execution  of  a  lease, 
constitutes  the  relation  of  land- 
lord and  tenant,  and  will  entitle 
the  latter  to  sue  the  former  upon 
a  quantum  valebat,  although  no 
distress  for  rent  can  be  made. 
Id.  ib. 

3.  Where  a  colliery,  with  all  the 
machinery  and  implements  ne- 
cessary for  working  it,  was 
leased  for  years,  with  a  proviso 
for  re-entry  by  the  landlord  on 
non-payment  of  rent,  and  a  cove- 
nant on  the  part  of  the  lessee, 
at  the  expiration  or  other  sooner 
determination  of  the  demise,  to 
deliver  up  the  machinery  and 
implements,  conformably  to  an 
inventory  annexed  to  the  lease, 
of  which  a  re-valuation  was  to 
be  made  three  months  before 
the  expiration  of  the  demise,  and 
the  landlord  recovered  judgment 
in  ejectment  in  Trinity  term,  for 
a  forfeiture  in  not  paying  rent, 
but  did  not  execute  die  writ  of 
possession  until  the  8th  of  No' 
vember,  and   the   tenant  com- 
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iDitted  an  act  of  bankruptcy  next 
day : — Held,  first,  that  the  land- 
lord was  entitled  to  take  pos- 
session of  all  the  machinery  and 
implements  (some  of  which  had 
been  brought  on  the  premises 
by  the  tenant  during  the  term), 
though  no  previous  valuation 
had  been  made;  second,  that 
the  possession  of  the  machinery 
and  implements  by  the  tenant 
was  only  qualified,  and  did  not 
come  within  the  meaning  of  ^1 
J.  1.  c.  ig.,  so  as  to  bar  the 
landlord's  right  of  entry  on  the 
8th  of  November;  and  third, 
that  the  tenant's  use  of  the  ma- 
chinery and  implements  in  the 
interval  between  the  judgment 
in  ejectment  and  the  execution 
of  die  writ  of  possession,  did 
not  give  him  *'  the  possession, 
order,  or  disposition"  thereof, 
with  the  consent  of  the  true 
owner,  within  the  meaning  of 
the  statute,  so  as  to  pass  the 
property  to  his  assignees.  Slo- 
rer  v.  Hunter,  5  G.  4.  Page  240 

4.  Where  a  cottager  occupied  a 
piece  of  land  inclosed  from  the 
waste  on  the  side  of  a  turnpike 
road  for  more  than  thirty  years 
without  paying  rent,  and  at  the 
end  of  that  time  paid  sixpence 
rent,  on  four  several  occasions, 
to  the  owner  of  the  adjoining 
land  : — Held,  that  this  was  con- 
clusive evidence  of  a  permissive 
occupation  only,  so  as  to  main- 
tain ejectment  Doe  v.  Wilkift- 
son,  5  G.  4.  273 

5.  If  a  tenant  underlets  part  of  the 
premises  b^  deed,  and  the  ori- 
ginal lessor  distrains  upon  the 
under-tenant  for  rent,  the  lat- 
ter cannot  maintain  assumpsit 
against  his  lessor,  to  recover  the 


money  paid  under  the  distress. 

Schlencker  v.  Mox$y,  5  &  6  G.  4. 
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LEASE. 

See  Certiorari,  1.  —  Cove- 
nant, 3.  —  Evidence,  2.— 
Landlord  and  Tenant,!, 
2,  3.  5. 

LESSOR  AND  LESSEE. 

See  Coven  AN  T,S. — Justices,  2. 
— Landlord  and  Tenant, 
5. 

LIBEL. 

It  is  no  justification  to  an  actioo 
for  libel  in  a  newspaper  that  the 
matter  complained  of  is  a  true, 
fair,  just,  and  correct  report  and 
account  of  proceedings  which 
took  place  at  a  public  police 
office,  in  the  course  of  a  preli- 
minary inquiry  openly  and  pub- 
licly conducted  before  a  justice, 
upon  a  criminal  charge  against 
the  plaintiff,  although  published 
with  no  scandalous,  defamatoiy, 
unworthy,  or  unlawful  motive, 
but  merely  as  public  news.  It 
seems,  however,  that  it  is  lawful 
to  publish  in  a  newspaper  the 
result  of  what  a  justice  may 
think  fit  to  do,  upon  a  matter  of 
criminal  charge  previous  to  trial, 
if  the  publication  contains  no 
statement  of  the  evidence,  nor 
any  comments  upon  the  case. 
Quare,  whether  the  publication 
of  ex-parte  proceedings  even  in 
this  Court  is  allowable  by  law. 
Duncan  v.  Thwaites,  5  G  4.  447 

LICENSES. 

See  Ale-houses,  1. — Manda- 
mus, 1. 


MANDAMUS. 


MONEY,  &c. 
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LIEN. 

See  Freight,  1. — Usuuy,  2. 

Where  the  defeDdant  applied  to 
set  off  the  costs  and  damages 
recovered  in  an  action  brought 
bj  him  againiit  the  costs  and 
damages  recovered  in  an  action 
brought  against  him:  —  Held, 
that  the  plaintiff's  attorney  had 
a  lien  upon  the  judgment  ob- 
tained by  his  client  against  the 
defendant,  for  the  amount  of  his 
costs  in  that  cause  only.  Stephem 
V.  Westofiy  5  G.  4.      Page  399 

LORD  OF  MANOR. 

The  lord  may  grant,  by  deed,  the 
stewardship  of  a  manor  for  the 
life  of  the  grantee.  Barilett  v. 
Downe5,5  8&6G.4.  5^6 

MALICE. 
See  Hundred,  1. 

MANDAMUS, 

5eeAppEAL,  1. — Attachment, 
1. — Corporation,  1. 

1.  Mandamus  will  not  lie  to  the 
justices  to  re-hear  an  applica- 
tion for  an  ale  license  at  any 
other  period  of  the  year  than 
within  the  first  twenty  days  of 
September,  though  the  justices 
may  have  refused  a  license  under 
a  mistake  of  the  law.  Rex  v. 
The  Justices  of  Surrey,  5  G.  4. 

308 

2.  Service  of  a  rule  nisi  for  a  man- 
damus to  the  sessions  to  hear 
an  appeal  against  the  determi- 
nation of  the  petty  sessions, 
need  not  be  upon  the  clerk  of 
the  peace;  it  is  sufficient  if  it 
be  served  on  the  justices  whose 
decision  is  complained  against. 
Jlex  V.  Tucker,  5  G.  4.        434 

3.  Mandamus  refused  to  a  corpo- 


ration to  meet  for  the  purpose 
of  considering  the  propriety  of 
removing  non-resident  members, 
where  the  charter  in  terms  re- 
quired residence.  Rex  v.  Tot- 
ness,  o  &  6  G.  4.         Page  481 

4.  Mandamus  granted  to  the 
steward  of  a  manor  to  allow  in- 
spection' of  the  court  rolls  to 
two  tenants,  litigating  a  right 
of  common  in  the  manor,  al- 
though the  cause  was  not  at 
issue.  Rogers  v.  Jones,  5  &  6 
G.  4.  484 

5.  Mandamus  lies  to  justices  to 
amend  the  record  of  a  game 
conviction,  by  setting  out  the 
evidence  on  which  it  is  founded, 
as  nearly  as  possible  in  the  words 
used  by  the  witnesses.  Rex  v. 
Warnfordy  5  &  6  G.  4.        48^ 

6.  An  inhabitant  of  a  borough  is 
not,  by  force  of  his  inhabitancy, 
entitled  to  be  a  corporator; 
therefore,  where  the  inhabitant 
of  a  borough  applied  for  a  man- 
damus to  be  enrolled  and  sworn 
a  corporator,  but  did  not  shew 
an  inchoate  right  in  the  inhabi- 
tants to  be  corporators,  the 
Court  refused  the  writ.  Rex 
V.  West  Looe,  5  &  6  G.  4.  590 

7.  Mandamus  will  not  lie  to 
churchwardens  to  make  a  rate. 
Rex  v.  Wilsofi,  5  &  6  G.  4.  602 

MANOR. 
See  Lord  OF  Manor,  1. — Man- 
damus, 4. 

MISDEMEANOUR. 
See  Indictment,  I. 

MONEY  HAD  AND  RE^ 
CEIVED. 

See  Bubble  Act. — Joint 
Stock  Companies. 
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uuxxiiiwni. 


uvjcaojactio. 


NEGLIGENCE.      . 

See  Attobney,  2,  3. 

NONSUIT. 
See  Practice,  7- 

NORWICH  UNION  SO- 
CIETY. 

See  Bankrupt,  1. 

ORDER  OF  REMOVAL. 

See  Settlement. 

A  suspended  order  of  removal 
must  be  served  within  a  reason- 
able time.  Therefore,  where  an 
order  of  removal  was  made  and 
suspended  on  the  same  day,  on 
account  of  the  age  and  infirmity 
of  the  pauper;  and  she  survived 
three  years,  but  no  notice  of 
the  order  of  removal  was  served 
on  the  parish  to  which  she  was 
ordered  to  be  removed  til)  after 
her  death: — Held,  that  the  ser- 
vice was  not  within  a  reasonable 
time,  and  that  the  order  of  re- 
moval was  void.  Rex  v.  The 
InhabitantBof  Lampeter  jb  G.4. 
Page  S\0 

OUTLAWRY. 

1.  In  process  of  outlawry  the 
third  proclamation  must  be 
made  in  the  parish  in  which  the 
defendant  is  dwelling  at  the  time 
the  writ  of  proclamation  issues ; 
if  made  otherwise  it  is  a  nullity, 
but  the  Court  will  only  set  aside 
the  outlawry  on  the  terms  of 
the  defendant  putting  in  bail  to 
pay  the  condemnation  money, 
unless  it  appears  that  the  pro- 
cess of  the  Court  has  been 
abused,  or  the  proclamation  has 
been  made  in  a  different  parish, 
in  order  to  prevent  the  defend- 


ant having  knowledge  of  the 
proceeding.  Rayer  v.  Cooke, 
5  G.  4.  Page  302 

2.  An  attorney  making  an  affidavit 
in  support  of  an  application  to 
reverse  an  outlawry  against  a 
defendant  who  does  not  appear 
personally,  must  shew,  in  ex- 
press terms,  that  he  is  duly  au- 
thorised by  the  outlaw  to  make 
the  application.  Plunket  v. 
Buchanan^  5  &  6  G.  4.       625 

OVERSEERS. 

1.  Where  a  declaration  in  debt 
for  penalties  on  the  55  G.  3. 
c.  137.  s.  6.  charged  that  de- 
fendant, being  overseer  of  the 
parish  of  C,  in  his  own  name, 
supplied  for  his  own  profit  cer- 
tain goods  and  provisions  for 
the  support  of  the  poor  of  the 
said  parish, ''  whereby,  and  by 
force  of  the  statute  in  such  case 
made  and  provided,  the  said  de- 
fendant forfeited  for  his  said  of- 
fence 100/.,  and  thereby,  and  by 
force  of  the  statute  in  such  case 
made  and  provided,  an  action 
hath  accrued,  &c. : — Held,  ill, 
for  not  averring  in  terms  that  the 
act  done  was  ^*  agaiast  the  fonn 
of  the  statute,"  and  after  ver- 

,  diet  the  judgment  was  arrested. 
Wells  V.  Iggulden,  5  G.  4.     13 

2«  In  a  declaration  on  the  same 
statute,  it  is  unnecessaiy  to  ne- 
gative the  exceptions  in  the 
6th  sect,  which  imposes  the 
penalty.     Id.  ib. 

3.  A  rated  inhabitant  of  a  parish 
cannot  sue  an  overseer  for  the 
penalty  given  by  17  G.  2.  c.  3. 
s.  2.,  for  refusing  an  inspection 
of  the  rate  books,  unless  he 
shews  that  he  has  been  injured 
by  the  refusal.  Spenceley  v.  £o- 
binson,3  8^6G.4.  572 


The  demand  of  an  inspection 
under  this  statute  must  be  made 
at  a  reasonable  time  and  place ; 
therefore,  where  the  demand 
was  made  at  a  parishioner's  own 
house  at  eight  o'clock  in  the 
evening,  and  not  at  the  house  of 
the  overseer: — Held,  that  the 
overseer  incurred  no  penalty  by 
refusing.  Spencelty  v.  Robinson, 
5  &  6  G.  4.  Page  572 

A  parishioner  is  entitled  by 
the  same  statute  to  have,  on 
demand,  a  copy  of  the  rate^br^A- 
with  delivered  to  him,  upon 
paying  Qd*  for  every  twenty- 
four  names: — Held,  that  the 
overseer  is  entitled  to  a  reason- 
able time  to  make  the  copy. 
Id.  ib. 

PARTNERS. 

See  Arbitrator,  S. 
Usury, 'i. 

Where  one  partner  in  a  banking 
firm  declared  upon  a  guaranty 
given  to  him  alone  for  the  re- 
payment of  a  sum  of  money  ad- 
vanced by  A.,  and  it  appeared 
that  the  money  was  advanced 
out  of  the  partnership  funds  : — 
Held,  that  as  the  interest  was 
joint,  the  guaranty  ought  to  have 
been  declared  upon  according 
to  its  legal  effect,  and  that  the 
single  partner  could  not  sue 
alone.  Garrett  v.  Handlej/, 
5  G.  4.  319 

PATENT. 

See  Case,  1. 

PAYMENT. 

See  Assignment  of  Debt. — 

Bankrupt,  3. Bill  of 

Exchange,  4. Compo- 
sition, 2, — ^Tender. 


PENALTIES. 

See  Information,   I. — Over- 
seers. 

PERSONAL  SERVICE. 

See  Attachment,    1.  —  Infe- 
rior Court,  2. 

PETTY  SESSIONS. 

See  Mandamus,  2. — Sessions, 
4. 

PLEADING. 

See  Assumpsit,  1. — Bail,  2.—^ 
Covenant,  I,  2.  —  False 
Pretences,  1.  —  Husband 
AND  Wife. — Indictment,  1. 
—Inferior  Court. — Libel. 
— Overseers,  1,  2. — Prac- 
tice, 3,  4,  5,  6.— Puis  Dar- 
rein Continuance. — ^Ten- 
der. —  Usury,  6.  —  Vari- 
ance, 1. 

] .  In  proceedings  by  scire  facias 
against  bail,  the  declaration 
stated  that  S.,  the  plaintiff  in 
the  original  action,  becam 
bankrupt,  "  whereupon  a  com- 
mission of  bankrupt  was  duly 
awarded  against  him;  and  ji. 
B.  and  C.  (plaintiffs  in  the  sci, 
fa.)  were  dull/  chosen  assignees 
of  tlie  estate  and  effects  of  the 
said  S.  under  the  commission, 
and  now  on  behalf  of  the  said  A. 
JB.  and  C,  as  assignees  as  afore- 
said, we  have  been  informed,'^ 
&c.:— Held,  that  this  was  a 
sufficient  averment  of  the  plain- 
tiff's title  to  sue  as  assignees, 
without  alleging  that  an  assign- 
ment of  the  bankrupt's  effects 
had  been  actually  made;  but 
upon  special  demurrer,  it  seems 
that  it  would  have  been  bad  for 
uncertamty.  Fktcher  v.  Pogson, 
5  G.  4.  Page  1 


2.  In  an  action  against  a  sheriff 
for  a  false  return  to  a  ca.  sa.  it 
is  not  necessary  to  aver  in  the 
declaration  that  the  sheriff  had 
notice  from  the  plaintiff  that  the 
defendant  vi^as  within  his  baili- 
wick^ so  that  he  might  arrest 
him.  Dean  of  Hereford  v. 
Mqcnamara,  5  G.  4.    I:*age  95 

3.  Tn  covenant  against  executors  the 
defendant  pleaded  at  nisi  priusas 
a  plea  puis  darrein  continuance, 
a  judgment  recovered  upon  a 
bond  of  the  testator  after  the 
last  continuance,  to  wit,  on  the 
2d  day  of  August,  as  of  the  pre- 
ceding Trinity  term^  and  the 
plaintiff  having  pleaded-  over: 
— Held,  that  the  plea  was  an 
answer  to  the  action,  although 
by  fiction  of  law  the  judgment 
was  obtained  before  the  last 
continuance.  Lyttleton  v.  Cross, 
5  G.  4.  175 

4.  Where  the  purposes  of  justice 
require  that  the  true  time  when 
a  judgment  is  recovered  or  a 
wnt  is  tested  shall  be  shewn,  it 
is  competent  to  a  party  to  avail 
himself  of  the  fact  by  averment 
in  pleading.     Id.  ib. 

5.  Trespass,  for  breaking  and 
entering  plaintiff*s  house,  and 
seizing  and  carrying  away  his 
goods.  Plea,  a  justification 
under  a  judgment  recovered  in 
a  court-baron,  and  a  precept 
issued  thereon.  Replication, 
that  there  is  not  any  memoran- 
dum of  the  proceedings,  or  of 
the  said  supposed  judgment,  re- 
maining in  the  said  court-baron, 
in  the  said  plea  mentioned: — 
Held,  Littledale,  J.  dubitante, 
that  the  replication  tendered  an 
immaterial  issue,  and  was  there- 
fore bad  on  general  demurrer. 
Dyson  v.  Wood,  5  G.  4.       2i)5 


6.  Defendant,  first,  pleads  in  abate- 
ment, and  without  applying  to 
the  Court  for  leave  to  withdraw 
that  plea,  secondly,  pleads  a 
judgment  recovered  :  —  Held, 
that  plaintiff  was  at  liberty  to 
sign  judgment  as  for  want  of  a 
plea,  t aimer  v.  Dixon,  5  &  6 
G.  4.  Page  623 

POUCY  OF  INSURANCE. 

1.  Where  an  insurance  was  ef- 
fected on  the  life  of  A.  for  the 
benefit  of  B,,  and  the  insurance 
office  acted  upon  A.*9  own 
representation  as  to  the  state  of 
his   health,   and   it  turned  out 

'  that  he  was  not  an  insurable 
life: — Held,  that  B.  could  not 
maintain  an  action  on  the  poHcy, 
although  he  was  not  privy  to 
the  representation.  Maynard 
V.  Rhodes,  6  G.  4.  266 

2.  Policy  on  goods  by  ship  or 
ships  at  and  from  Demerara  to 
London,  warranted  to  sail  from 
Demerara  on  or  before  1st 
August,  1823.  Usage  found 
for  small  vessels  to  load  and  un- 
load all  their  cargo  in  the  river 
of  Demerara,  and  for  large 
vessels  to  load  and  unload  p«rt 
of  their  cargo  on  the  outside  of 
a  shoal  off'  Demaraia,  about 
ten  miles  at  sea.  The  goods 
insured  were  loaded  on  board  a 
small  vessel  which  completed 
her  cargo  in  the  river,  the  cap- 
tain of  which,  having  obtained 
his  clearance,  'set  sail  on  Ist 
August,  proceeded  down  the 
river,  and  about  two  miles  out 
to  sea,  and  there  anchored,  at 
low  water,  by  the  advice  of  his 
pilot.  On  3d  August  he  crossed 
the  shoal  and  proceeded  on  his 
voyage,  in  the  course  of  which 
the  vessel  was  lost  by  perils  of 


the  sea: — Held,  that  the  vessel 
sailed  from  Demerara  on  the 
1st  jtugustf  within  the  meaning 
and  in  satisfaction  of  the  terms 
of  the  policy.  Lang  v.  Ander- 
don,  5  G.  4.  Page  39S 

3.  Policy  on  horses  **  warranted 
free  from  mortality."  Special 
verdict  finding,  that  on  the  voy- 
age, in  consequence  of  a  storm, 
the  horses  broke  down  the  par- 
titions between  them,  and  by 
kicking,  bruised  each  other  so 
much  that  they  died;  that  a 
particular  usage  with  respect  to 
policies  on  live  stock  prevailed 
at  Lloyd's  Coffee-house  in  Lon- 
don, and  was  adopted  both  by 
the  underwriters  subscribing 
and  the  merchants  effecting  poli- 
cies there;  and  that  this  policy 
was  effected  there : — Held,  first, 
that  this  was  a  loss  by  perils  of 
the  sea,  for  which  plaintiff  might 
recover  notwithstanding  the  war- 
ranty;  and  second,  that,  as  it  did 
not  appear  that  plaintiff  knew  of 
the  usage  prevailing  at  Lloyd^s, 
or  was  in  the  habit  of  effecting 
policies  there,  such  usage  did 
not  bind  him.  Gabay  v.  Lloyd, 
#&6G.4.  641 

POOR. 

See  Order  of  Removal,  I. — 
Overseers. — Poor's  Rate. 
— Settlement. 

POOR'S  RATE. 

See  Overseers,  3. 

1.  Wh^re  by  a  local  act  the  guar- 
dians of  the  poor  of  the  town  of 
Kin^ton-upon-HuU  were  au- 
thorised to  levy  rates  ^'  by  taxa- 
tion of  every  inhabitant,  and  of 
all  lands,  houses,  tithes  impro- 


priate, appropriation  of  tithes, 
and  all  stocks  and  estates  in  the 
said  town,  in  equal  propprtions, 
according    to   their    respective 

worths    and   values  :" Held, 

that  under  this  act,  all  personal 
property,  including  shipping, 
was  rateable,  whether  the  owners 
were  or  were  not  resident  within 
the  town.  Rex  v.  The  Hull 
Dock  Company,  5  G.4.       359 

2.  If  the  ground  of  appeal  against 
a  poor's  rate  be,  that  certain 
rateable  property  has  been  alto- 
gether  omitted,  the  onus  does 
not  lie  upon  the  appellant  to 
give  the  sessions  the  means  of 
amending  the  rate,  it  being  the 
duty  of  parish  officers  to  include 
all  rateable  property  in  the  rate, 
and  take  what  means  they  can 
to  ascertain  its  value.  Id.      ib. 

3.  A  landlord  cannot  be  rated  to 
the  poor  in  respect  of  houses 
let  to  tenants  who  have  been  ex- 
cused their  rates  on  the  ground 
of  poverty.  Id.  ib. 

4.  A  rate  upon  the  Hull  Dock 
Company  to  the  full  amount  of 
their  profits,  without  regard  to 
the  amount  of  poor's  rates  with 
which  they  are  chargeable,  is 
bad.   Id.  ib. 

5.  By  a  private  inclosure  act  the 
tithes  of  a  parish  were  abolished, 
and  in  lieu  thereof,  a  yearly  mo- 
ney payment,  by  way  of  com- 
pensation, (to  be  calculated  with 
reference  to  the  annual  value  of 
the  tithes  and  the  price  of  com 
for  a  certain  number  of  bye- 
gone  years,)  directed  to  be  made 
to  the  vicar  quarterly,  **  free  and 
clear  of  all  rates,  taxes  and  de- 
ductions whatsoever:" — Held, 
that  these  latter  words  exempted 
the  vicar  from  poor's  rates  in 
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.  respect  of  the  money  so  directed 
to  be  paid  to  him.  Chatfield  v. 
Rmton,  5  Si6G.'h.   Page  675 

POUNDAGE. 

See  Shebiff,  1. 

PRACTICE. 

See  Appeal^  1. — Assumpsit^  1. 

—  Attachment.  —  Attor- 
ney.—  Bail,  1,  2. — Bank- 
bupt,  £. — Certiorabi,  2,  3. 

—  Costs,  1,2.  —  Court  of 
Requests,  l. — Covenant,  i, 
2. — Elegit. — Indictment. 
— InferiorCourt. — Infor- 
mation.—  Mandamus,  2. — 
Pleading,  2,  3,  4.  6. — Puis 
Darrein  Continuance.  — 
Sessions.  —  Venue.  —  Writ 
of  Inquiry,  1. 

1.  Where  a  latitat  issued  in  1823, 
returnable  in  Trinity  term, 
against  three  defendants,  one  of 
whom  was  served  with  process 
before  the  return  thereof,  but 
the  others  were  not  brought 
into  Court  until  Easter  1824,  of 
which  term  an  appearance  was 
entered  for  all  the  defendants; 
and  the  plaintiff  havine  neg- 
lected to  declare  before  the  end 
of  the  term  next  following: — 
Held,  that  the  defendants  might 
sign  judgment  of  non.  pros,  un- 
der 13  Car.  2.  st.  2.  c.  2.  s.  3. 
Inwood  V.  Mawley,  5  G.  4.  350 
2.  Defendant  having  eight  days  to 
appear  to  non-bailable  process, 
his  attorney  indorsed  the  writ 
with  an  undertaking  to  appear, 
but  before  the  time  for  appear- 
ance had  expired,  plaintiff's  at- 
torney demanded  a  plea,  and  no 
'  appearance  being  afterwards  en- 
tered, si^ed  judgment,  which 
was  held  irregular,  and  set  aside^ 


but  without  costs.    Martin  ▼. 
Mahomf,5iL6GA.  Page609 

3.  The  want  of  a  ca.  sa.  against 
the  principal  cannot  be  taken 
advantage  of  by  the  bail  aa  an 
irregularity,  but  most  be  pleaded 
to  the  sci.  fa.  Philpot  v.  Manuel^ 

5  &  6  G.  4.  '  615 

4.  A  defendant,  under  terms  of 
pleading  issuably,  cannot  demur 
special^:  if  be  does,  the  plain- 
tiff may  sign  judgment  as  for 
want  of  a  plea.  Sawtell  v.  Gil- 
lard,  5  &  6  G.  4.  620 

5.  Two  defendants  were  held  to 
bail  for  an  assault  and  battery, 
and  the  plaintiff  declared  against 
one  only : — Held,  that  he  might 
do  so.  ffilson  v,  Edwards,  5  & 

6  G.  4.  622 

6.  If  defendant,  as  matter  of  indul- 
gence, obtains  time  to  plead,  on 
the  condition  of  giving  plaintiff 
judgment  as  of  the  term  in  which 
the  time  is  obtained,  be  must 
give  an  available jvidf^eui,viA 
cannot  afterwards  bring  a  writ 
of  error.  Cave  v.  Massey,  5  & 
6G.4.  6'i4 

7  •  It  is  no  ground  of  nonsuit,  in 
an  action  of  ejectment,  that  the 
service  of  the  declaratioo  i^n 
a  day  subsequent  to  thai  of  tne 
demise  to  John  Doe,  if  it  appears 
that  there  is  rent  in  arrear,  and 
no  distress  on  the  premises  at 
the  time  the  declaration  is  served. 
Doe  V.  Shawcross,  5  &  6  G.  4. 
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8.  The  statute  4  G.  2.  c.2S.  s.8. 
substitutes  the  service  of  a  de- 
claration in  ejectment  in  lieu  of 
a  formal  demand  of  rent,  to 
work  a  forfeiture.   Id.  ib. 

PREROGATIVE. 

See  Justices,  4. 


PRINCIPAL  AND  AGENT. 

See  Assignment  of  Debt. — 
Bill  of  Exchange,  1. — Car- 
rier.—  Composition,  2. — 
Evidence,  2. —  Factor. — 
Joint  Stock  Companies,  1. 

PROCESS. 

See  Inferior  Court,  2. — 
Practice,  1,  2. 

PROMISSORY.  NOTE. 

See  Assignment  of  Debt. — 
Trover,  2. 

1.  ^.  being  indebted  to  C,  j1.  and 
B.  gave  their  joint  and  several 
promissory  note  for  the  amount 
to  C.  jf.  becoming  further  in- 
debted and  pressed  for  further 
security,  by  a  bill  of  sale,  (reci- 
ting that  C  having  demanded 
payment  of  the  debt,  ji.  had  re- 
quested him  to  accept  2l further 
security,)  assigned  his  household 
effects  to  C.  as  vl  further  securi- 
ty, with  a  proviso  that  he  should 
not  be  turned  out  of  possession 
of  the  effects  till  after  three  days' 
notice : — Held,  that  C.'«  remedy 
on  the  note  was  neither  sus- 
pended nor  extinguished  by  the 
bill  of  sale,  but  that  he  might 
sue  Jl,  on  the  note  at  any  time, 
notwithstanding  the  bill  of  sale. 
Twopeny  v.  Young ^  5  G.  4. 

Page  259 

PROSECUTOR. 

See  Costs,  2. 

PUIS  DARREIN  CON- 
TINUANCE. 

If  a  continuance  be  entered  from 
the  last  day  of  Trinity  to  the 
first  day  of  Michaelmas  term, 
facts  occurring  in   the  interim 


cannot  be  pleaded  puis  darrem 
continuance  after  the  first  day 
of  Michaelmas  term,  without  the 
leave  of  the  Court.  Rex  v.  Tay- 
lor,  5  &  6  G.  4.  Page  621 

RATE. 

See  Mandamus,  7. — Over- 
seers, 3. — Poor's  Rate,  K 

By  the  general  inclosure  act,  41 
G.S.  c.  109*  s.  10.,  commission- 
ers are  empowered  to  set  out 
private  roads,  which,  when  set 
out,  aire  to  be  made  and  kept 
afterwards  in  repair  at  the  ex- 
pense of  the  owners  and  proprie- 
tors of  the  lands  inclosed: — 
Held,  that  commissioners  who 
bad  made  private  roads  under 
the  authority  of  that  and  a  pri- 
vate inclosure  act,  (which  said 
nothing  about  private  roads,) 
had  no  power  to  make  a  rate  for 
reimbursing  themselves  the  ex- 
pense incurred.  Earl  Falmouth 
V.  Richardson,  5  &  6  G.  4. 
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RECEIPT. 
See  Estoppel. — Evidence,  I. 

RECORD. 

See  Justices,  2. —  Mandamus, 
5. 

RECOVERY. 
See  Devise,  2. 

RENT. 

See  Devise,  4.  —  Elegit.  — 
Evidence,  1. — Justices,  2. — 
Landlord  and  Tenant,  4, 
5. — Practice,  7,  8, 

REPLEVIN. 
See  Evidence,  I. 


8€6 


SESSIONS. 


SElTLEMENT. 


RESPONDEAS  OUSTER. 

See  Indictment. 

RETURN. 

See  Attachment. 


REVOCABLE  AUTHORITY. 

5eg  Assignment  of  Debt. 

RIGHT  OF  WAY. 

A  right  of  way  for  all  the  king's 
subjects  to  pass  and  repass  with 
their  carts  and  carriages,  is  not 
restrained  because  all  carriages 
cannot  pass  and  repass.  Rex  v. 
Lyon,  5  &  6  G.  4.      Page  497 

ROADS. 
See  Rate,  1. 

RULE  OF  COURT. 

See  Attorney,  2. 

SALE. 

See  Evidence,  3. — Growing 
Crops. — Ship. 

SCIRE  FACIAS. 
See  Pleading,  ]. — Practice,  3. 

SERVICE  OF  DECLARA- 
TION. 

5ee  Practice,  7,  8. 

SESSIONS. 

iSee  Appeal,  1.  —  Certiorari, 
2. —  Mandamus,  2.— Order 
OF  Removal. 

1.  The  sessions  have  no  jurisdic- 
tion to  receive  an  appeal  in  a 
matter  of  bastardy  until  the  re- 
quisites of  49  G.  3.  c.  68.  ss.  5 
and  7.  have  been  complied  with, 
as  to  the  notice  of  appeal  and 


entering  into  a  recognizance. 
Rex  V.  Tke  Jmtice$  of  Lincoln- 
shire,  5  G.  4.  Page  r>47 

2.  Notice  of  appeal  for  an  ad- 
journed session  for  a  different 
division  of  a  county,  does  not 
satisfy  the  requisites  of  the  sta- 
tute 49  G.  3.  C.68.    Id.       ib. 

3.  A  rule  of  practice  at  sessions 
will  not  control  the  express 
words  of  an  act  of  parliament. 
Id.  ib. 

4.  The  3  G.  4.  c.  33.  s.  2.  gives  a 
summary  remedy,  to  the  extent 
of  30L,  against  the  hundred,  for 
injuries  done  to  property  by 
riotous  assemblies,  on  applica- 
tion to  the  petty  sessions  in  the 
manner  therein  described;  aud 
by  s.  7.  an  appeal  lies  to  the 
quarter  sessions  where  persons 
are  aggrieved  by  any  thing  done 
in  pursuance  of  the  act.  Where 
the  petty  sessions,  under  a  mis- 
take of  the  law,  and  not  upon 
the  merits  of  the  case,  dismissed 
an  application  under  this  statute: 
— Held,  that  the  quarter  ses- 
sions might  entertam  an  appeal 
against  their  determination.  Rii 
V.  Tucker,  5  G.  4.  434 

SET-OFF. 
See  Lien. 

SETTLEMENT,  by  Appren- 
ticeship. 

1 .  Where  an  infant  bound  himself 
apprentice  for  seven  years,  and 
after  serving  three  years^  quar- 
relled with  his  master,  paid  him 
sixpence  for  the  remainder  of 
his  time,  and  then  left  him,  and 
bound  himself  to  another  master 
in  another  parish : — Held,  that 
the  apprentice  had  no  power  to 
dissolve  the  first  apprenticeship. 


and  that  the  second,  tharefore^ 
was  invalid,  and  conferred  no 
settlement.  Rex  v.  Great  Wig- 
slotiy  5  G.4.  Page  339 

^.  Where  a  parish  is  incorporated 
with  others  for  the  maintenance 
of  its  poor,  and  a  guardian  is 
appointed  under  the  22  G .  3. 
c.  as.,  the  churchwardens  and 
over&eers  may  still  bind  out 
poor  children  apprentices,  and 
the  indentures  need  not  be 
signed  by  the  guardian.  Rex  v. 
Lutterworth,  5  G.  4.  343 

SETTLEMENT,  by  Hiring 
and  Service. 

1.  Where  a  pauper,  ten  years  old, 
went  to  service  **  for  meat  and 
clothes,  as  long  as  he  had  a 
mind  to  stop,  to  do  what  he 
could,  and  what  he  was  bid/' 
and  remained  two  years : — Held, 
that  this  was  not  a  yearly  hiring, 
and  that  a  settlement  was  not 
acquired  by  service  under  it. 
Rex  V.  Christ's,  York,  5  G.  4. 
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SHERIFF. 

See  Pleadino,  2. 

Where  the  sheriff  retained  out  of 
the  proceeds  of  a  sale,  under  an 
execution,  the  expenses  occa- 
sioned by  keeping  possession  of 
the  goods  under  an  injunction 
out  of  Chancery: — Held,  that 
this  was  an  indirect  taking  of 
more  than  the  poundage  allowed 
by  9Q  Eliz.  c.  4.,  and  that  he 
thereby  incurred  the  penalties 
of  that  statute.  Buckle  v.  Bezces, 
5  &  6  G.  4.  495 

SHIP. 
See   Apprentice.  —  Chahter- 


PARTY. — Freight. — Poor's 
Rate,  1. 

Where  the  master  of  a  ship,  on 
a  voyage  from  Calcutta  to  Lon- 
don, laden  with  indigo,  was 
obliged  to  put  into  Mauritius 
from  unseaworthiness,  and  there 
abandoned  ship  and  cargo,  which 
were  bon&  6de  sold  by  public 
auction,  under  the  orders  of  the 
Vice  Admiralty  Court: — Held, 
in  assumpsit  by  tlie  owner 
against  the  purchaser  of  the 
indigo;  first,  that  there  being 
no  pressing  necessity  for  the 
sale,  the  master  could  confer  no 
title  upon  the  vendee ;  second, 
that  a  judgment  in  tort  against 
the  owner  of  the  vessel  for  not 
delivering  the  cargo,  pursuant 
to  the  bill  of  lading,  was  no  bar 
to  this  action;  and  third,  that 
an  unavailing  demand  of  the 
proceeds  in  the  Vice  Admiralty, 
did  not  prevent  the  plaintiff  from 
recovering  the  full  value  of  the 
indigo  from  the  defendant.  Mor- 
ris V.  Robinson,  5  G.  4.  Page  34 

SHIP  OWNER. 

See    Charter-party. 


Freight.  —  Poor's  Rate,  I, 
— Ship. 

SLANDER. 

The  words,  "  I  think  the  present 
business  ought  to  have  the  most 
rigid  inquiry,  for  he  (the  plain- 
tiff) murdered  his  6rst  wife; 
that  is,  he  administered,  impro- 
perly, medicines  to  her  for  a 
certain  complaint,  which  was 
the  cause  of  her  death,"  are  ac- 
tionable, and  if  doubtful,  the 
doubt  is  cured  by  verdict.  Ford 
V.  Primrose,  5  G.  4.  287 


628    STATUTES  CITED. 


STATUTES  CITED. 


SPECIAL  ASSUMPSIT. 

See  Assumpsit^  1. 

SPECIAL  DEMURRER. 

See  Pleading,  1,  2. — Pbac- 

TICB,  4. 

STAMP. 
See  Evidence,  1,  2,  3. 

STATUTES  CITED  OR 
COMMENTED  UPON. 

Henry  7. 

g.  c.  20.    Usury.         Page  114 

10.  c.  14.    Usury.  114 

Henry  8. 

6.  c.    4.     Outlawry.  304 

27.  c.  24.  8.  4.    Forfeiture.   426 

—  c.  —   8. 2.     Justice    of  the 

Peace.      654 
34  &  35.  c.  26.    Welch  Judges. 

661 
Edward  1. 
13.  Hundred.  22 

Richard  2. 
13.  c.  13.    Informations.        355 

Elizabeth. 

27.  c.    8.     Sheriff.  97 

27.  c.  13.     Hundred.  22 

29.  c.    4.     Sheriff's  Poundage. 

495 
31.  c.    3.    Outlawry.  303 

—  c.  5.  s.  2.  Usury.  6l6 
43.  c.  2.  Poor's  Rate.  362.  675 
49-  c.    2.     Parish  Apprentices. 

346 
Charles  2. 

13.  St.  2.  c.  2.  s.  3.  Process.  350 
15.  c.    2.    Trees.  268 

29*  c.    3.     Contracts.  284 

— -  c.  3.  s.  17.  Contracts.  84 
-—   c.    7.  8.   2.     Sunday.         82 


Jatnet  1. 
1.  c.  1 1.     Marriages.  Page  102 

—  c.  15.  s.  14.  Bankrupts.  279 
21.  c.    4.    Usury.  6l6 

—  c.  19.     Bankrupts.  240 

—  c.  —  s.  16.  Bankrupts    282 

William  and  Mary. 
3.  c.  11.  S.9.     Appeals.      3 12 

William  3. 
9  &  10.      Kmgston  upon  Hall 
Rates.  359 


Anne. 

5.  c.  14. 

Game. 

16.  353 

9.  c.  25. 

Game. 

16 

12.  8.  2.  c. 

6.    Usury. 
George  1. 

110.  616 

1.  c.    2. 

Hundred. 

75 

6.  c.  16. 

Trees. 

75 

—   c.  18. 

88. 18, 19.  Bubble  Act 

542.  751 

8.  c.  14. 

Game. 

356 

8.  c.  19. 

Game. 

16 

9.  c.  22. 

Hundred. 

73 

22.  c.  36. 

Hundred. 

75 

29.  c.  36. 

Hundred. 

78 

George  2. 

4.  c.  28.    Ejectment  711 

5.  c.  30.  8.  23.     Bankrupt.    20 

5.  c.  30.  8. 26.     Bankrupt.      2 
11.  c.  19.  8. 16.     Landlord  and 

Tenant.    558 

17.  c.    3.  8.    2.      Inspection  of 

Rates.     572 

29.  c.  31.  88.  4.  16.     Alehouses. 
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30.  c.  24.  8.  20.    Certiorari,  fill 
—   c.  —     False  Pretences.  6l6 

George  3. 

2.  c.  19.    Game.  I6 

6.  c.  36.    Hundred.  80 


SUNDAY. 


TITHES. 


629 


(Geo.  3.  continued.) 

6.  c.  48-    Trees.  Page  80.  268 

13.  C.51.  S.3.  Welch  Judges.  66l 

13.  c.  78.  8.80.    Highways.  538 

17.  c.  15.     Court-Baron.  293 

20.  c.  36.     Poor.  344 

22.  c.  83.     Poor.  343 

26.  c.  96.    Informations.  356 

31.  c.  25.  s.  16.     Stamps.  519 

33.  c.  54.  Benefit  Societies.  669 

35.  c.    3.  Benefit  Societies.  669 

39  &  40.  c.  104.     Court  of  Re- 

quests.  371.  626 

41.  c.  23.     Rates.  369 

—  c.  109.     Inclosure  Act.  664 

43.  c.  46.  8.  3.     Costs.  383 

—  c.  141.  8.  2.     Costs.         268 

44.  c.98.  s.  14.  Conveyances.  648 

48.  c.  58.     Informations.        353 

49.  c.  68.  ss.  5.  8.  Appeals.  347 
49.  c.  124.  s.  2.  Poor.  312 
51.  c.  100.  Inclosure.  664 
63.  c.  216.  Norwich  Union  So- 
ciety. 25 

55.  c.  137.  8.  6.    Overseers.     13 
-^    c.  184.     Stamps.     ^  519 

—  c.  194.    Apothecaries.       62 

George  4. 

1.  c.  56.      Malicious  Trespass. 

588 
5.  c.  23.     Convictions.  489 

—  c.  33.  8.  2.     Hundred.     434 

—  c.  77.  8.  7.    Alehouses.     308 

—  c.  102.   Court  of  X. -B.     187 

SUNDAY. 

Where  a  parol  contract  was  entered 
into  for  the  purchase  of  a  horse 
above  the  value  of  10/.  on  a 
Sunday,  with  a  warranty  of 
soundness,  and  the  horse  was 
not  delivered  and  paid  for  until 
the  following  Tuesday : — Held, 
first,  that  the  contract  wiui  not 
complete  until  the  latter  day, 
and  second,  that  supposing  it  to 


be  void  within  the  29  Car.  2. 
c.  7.  8.  2.,  still  it  was  not  an 
available  objection  on  the  part 
of  the  vendor,  in  an  action  for  • 
a  breach  of  the  warranty,  the 
vendee  being  ignorant  of  the 
fact  that  the  former  Vas  eier- 
cising  his  ordinary  calling  on 
the  Sabbath-day.  Bloxsome  v. 
Williams,  5  G.  4.        Page  82 

SUPERSEDEAS. 

See  Attorney,  2. 

SURETY. 
See  Guaranty,  1. 

SURRENDER. 

See  Attorney,  2. — Terms  fob 

Years,  1. 

SURVEYOR. 
See  Certiorari,  2. 

TENDER. 

A  tender  of  2/.,  to  pay  1/.  135.,  is 
good,  if  the  plaintiff  objects  to 
receive  it  only  because  he  is 
entitled  to  a  larger  sum,  and  not 
on  the  ground  that  he  has  no 
change.  Cadman  v.  Lubbock, 
5  G.  4.  289 

TERMS  FOR  YEARS. 

See  Feoffment,  1. 

Where  an  alleged  outstanding 
term  appears  to  have  done  the 
duty  for  which  it  was  created, 
the  jury  are  at  liberty  to  presume 
a  surrender  of  it.  Bartlett  v. 
Downes,  5  &  6  G.  4.  526 

TITHES. 

See  Poor's  Rate,  5. 

Declaration  in  case  for  not  cany- 


8^ 


TROVER, 


USURY. 


iog  away  the  tithe  of  corn, 
alleging  it  to  have  been  ^'  law- 
fully and  in  due  manner"  set  out, 
is  sustained  by  proof  that  the 
tithe  was  set  out  according  to 
an  agreement  between  the  par- 
ties>  though  not  according  to 
the  mode  prescribed  by  common 
law.  Whether  the  crop  has 
been  left  on  the  ground  a  rea- 
sonable time  after  the  tithe  has 
been  set  out;  for  the  tithe-owner 
to  compare  his  tenth  part  with 
the  residue,  is  a  question  of  fact 
for  the  jury,  and  not  of  law  for 
the  judge.  Facey  v.  Hurdottf 
5  G.  4.  Page  68 

TRESPASS. 

See  Appeal,  U — Justices,  1. 3. 
— Pleading,  5. — Rate,  1. 

TROVER. 

See  Bankrupt,  3. — Landlobd 
AND  Tenant,  S. 

h  A.,  having  contracted  to  pur- 
chase an  estate  of  B.,  procured 
the  deeds  of  conveyance  to  be 
prepared  at  his  own  expense, 
and  sent  them  to*  the  latter  for 
execution.  When  executed  they 
were  delivered  to  a  servant  to 
be  returned,  but  the  servant 
delivered  them  to  C,  an  attor- 
ney, to  whom  B.  was  indebted 
for  business  done.  In  conse- 
quence of  the  refusal  of  other 
necessary  parties  to  join  in  the 
.  conveyance,  A.  threw  up  the 
contract  and  demanded  the 
deeds  of  C,  who  refused  to 
deliver  them  up  until  his  demand 
against JB.  was  satisfied: — Held, 
that  trover  would  lie  by  A, 
against  C.  for  the  deeds  in  a 
cancelled,  if  not  in  an  uncan- 
celled state;  LitUedale,  J.  dubi- 


tante.      Eidaile   v.  Oxenkamy 
5  G.  4.  Page  49 

2.  A  Bank  of  England  note  for 
1,000/.,  dated  J  2th  October, 
1820,  was  lost  in  London,  in 
Jprii,  1821,  and  in  June,  1822, 
was  presented  for  change  to  a 
money  broker  in  Liverpool,  bj 
a  person  with  whom  the  latt^ 
was  well  acquainted,  but  who 
was  then  in  pecuniary  difficul- 
ties, and  he  changed  it  by  giving 
bills,  which  had  some  time  to 
run,  and  cash,  deducting  a  com- 
mission, without  asking  any 
questions  hqw  the  holder  be- 
came possessed  of  it: — Held, 
in  an  action  of  trover  by  the 
true  owner  against  the  money 
broker,  that  it  was  for  the  jury 
to  say  whether  the  defendant 
had  received  the  note  fairly  and 
bon&  fide  in  the  ordinary  course 
of  business,  and  had  given  full 
value  for  it;  and  the  jury  having 
found  for  the  plaintiff,  the 
Court  refused  to  disturb  the  ver- 
dict. Eganv.Threl/aa.3G.4. 
MS.  326 

TRUSTEES. 
iSee  Devise,  4. 

USAGE. 

See    Inferior     Court,    2. — 
Policy  of  Insurance,  3. 

USURY. 

1.  A.  lent  400/.  stock  to  B., 
taking  as  security  an  agreement 
from  B.  to  replace  the  stock 
on  request,  and  a  bond  for  the 
payment  of  the  produce  of  the 
stock,  and  reserving  to  himself 
the  dividends  of  the  stock  for 
interest,  and  the  option  either 
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the  produce  of  it  paid  in  money, 
lyith  interest  at  5/.  per  cent. : — 
Held,  an  usurious  bargain,  and 

.    void  by  12  Anne,  s.  2.  c.  l6. 
Whiie  V.  Wright,  5  G.  4. 

Page  1 10- 

2.  ^.,  £.,  and  C,  being  in  part- 
^nership  as  bankers,  A.  advanced 
money  to  the  bank  by  sales 
of  stock,  and  took  bonds  for 
18,000/.  from  B.  and  C.  sepa- 
rately, conditioned  for  replacmg 
9,000/.  stock  each.  The  stock 
was  not  replaced,  and  ^.  brought 
actions  on  the  bonds,  and  reco- 
vered judgments.  A.  withdrew 
from  the  bank,  being  then  a  cre- 
ditor for  20,000/.  stock,  which 
J9.-and  C,  by  the  deed  of  dis- 
solution, agreed  to  replace  by 
four  instalments,  covenanting 
that  if  they  made  default  therein, 
ji.  might  proceed  on  the  judg- 
ments, and  that  he  should  have 
a  lien  upon  certain  securities, 
both  for  that  debt  and  as  an  in- 
demnity against  the.  partnership 
debts,  which  they  agreed  to  pay. 
B,  and  C.  replaced  the  first  in- 
stalment when  due,  but  made 
default  in  the  second.  A  written 
.  agreement,  not  under  seal,  was 
then  made,  that  the  debt  should 
be  treated  as  a  loan  of  money 
from  the  first,  and  that  the  pro- 
ceeds of  the  15,000/.  stock  then 
due,  being  10,083/.,  should  be 
the  debt,  and  should  be  repaid 
at  a  subsequent  time,  with  legal 
interest.  When  that  agreement 
was  made,  the  15,000/.  stock 
was  worth  only  8,437/.  Before 
any  part  of  the  10,083/.  was 
paid,  B.  and  C  became  bank- 
rupts, and  at  the  date  of  the 
commission,  two  out  of  the  three 
remaining  days,  named  in  the 
VOL.  v. 
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the  stock,  were  past.  After  A. , 
left  the  bank,  he  paid  some  of 
the  old  partnership  debts.  While 
he  remained  in  the  bank,  he  re- 
ceived the  full  interest  upon  his 
advanced,  without  deducting  the 
property-tax : — Held,  first,  that 
the  second  agreement  was  usu- 
rious and  void,  but  that  the  deed 
of  dissolution  was  valid  and 
binding ;  that  A.  might  prove 
under  the  commission  against 
B.  and  C.  for  the  15,000/.  stock, 
the  value  of  the  two  instalments, 
due  before  the  bankruptcy,  to 
be  estimated  by  the  price  of 
stocks  on  the  days  when  they 
became  due,  and  the  value  of 
the  third  by  the  price  of  stocks 
on  the  day  of  the  date  of  the 
commission,  with  a  rebate  for 

.  the  interval  between  that  day 
and  the  day  when  that  instal- 
ment would  have  become  due. 
Second,  that  A.  had  still  a  lien 
upon  the  securities  mentioned 
in  the  deed  of  dissolution. 
Third,  that  A*  might  prove  for 
such  of  the  old  partnership 
debts  as^  he  had  paid.  And 
fourth,  that  the  property  (ax  al- 
lowed to  A.  could  not  be  de- 
ducted from  the  sum  to  be 
proved  by  him,  it  not  appearing 
that  JB.  and  C.  had  accounted  to 
Government  for  it.  Parker  v. 
Ramsbotlom,  5  G.  4.  138 

3.  A.  in  London,  consigned  goods 
to  B.  in  Gibraltar,  for  sale  on 
commission.  £.,  upon  delivery 
of  the  invoice  and  bill  of  lading 
to  his  London  agent,  advanced 
through  him,  to  A.,  two-thirds 
of  the  invoice  price  of  the  goods 
by  bills  at  nmety.  days'  datej 
upon  which  he  received  6/.  per 
cent,  interest  from  the  date  of 

3  H 


83« 


VeNUE. 


WITNESS. 


the  bills^  that  being  the  usual 
iuterest  at  Gibraltar,  In  as- 
sumpsit for  the  proceeds  of 
the  goods : — Held,  that  the  ad- 
vaqpe  was  not  a  loan  of  money 
in  Englamly  and  therefore  not 
usurious,  and  might  be  proved 
as  a  set-off.  Held,  also^  that 
in  an  action  for  money  had  and 
received,  the  plaintiff  must 
|)rove  to  what  specific  sum  he 
IS  entitled.  Harey  v.  Arch- 
bold,  5  &  6  G.  4.  Piige  500 
4.  The  offence  of  usury  is  com- 
plete only  in  the  place  where 
the  money  is  received.  Pear- 
son v.  M*Gowran,  5  &  6  G,  4. 

616 

VARIANCE. 

The  declaration  alleged  that  de- 
fendants sold  goods  as  and  for 
goods  manufoctured  by  plains- 
tiff;  the  evidence  was,  that  the 
persons  to  whom  defendants 
sold  them  knew  that  they  were 
not  QUinufactured  by  plaintiff, 
but  that  defendants  copied  plain- 
tiff's mark,  and  sold  the  goods 
so  marked,  in  order  that  the 
purchasers  might  re*sell  them 
as  and  for  goods  manufactured 
by  plaintiff^  and  which  they  did : 
— Held,  not  a  fatal  variance. 
^VyAes  V.  Slakes,.  6  G..4.        292 

VENDOR  AND  VENDEE. 

See  Bankrupt,  3.  —  Frauds, 

St:a.tute  of,  1- — ^Shi]?. 

Sunday. 

VENUE. 
See  False  Pretences. — Out- 
lawry, 1. — Usury,  6. 

The  Court  will  not  change  the 
▼enue  in  an  action  on  a  specialty 


before  issue  joined.   Weaiherby 
y.Gorifig,5C.4.  441 

VERDICT. 

See  Bill  of  Exchange,  2* — 
Slander. — ^Trover,  2. 

VICE  ADMIRALTY  COURT. 
See  Ship. 

WARRANT. 
iSee  Apprentice,  I. 

WARRANTY. 

See  Assumpsit,  1. — Bills  of 
Exchange,  1. — Policy  of 
Insurance,  2,  3. — Sunday. 

WAY. 

See  Highway. Right   of 

Way. 

WILL. 
See  Devise* 

WITNESS^ 
See  Arbitrator,  £. — Manda- 

MU8.>  5. 

1.  Where,  the  first  witness  called 
for  a  defendaut  diaproved  the 
fact  relied  on  in  defence: — 
Held,  that  the  defendant  was 
not  thereby  concluded,  but 
might  prove  the  &ct  by  other 
witnesses.  Ewer  v.  Ambrose, 
5  &  6  GL  4.  6S9 

2.  Quare,  whether  the  witness's 
own  answer  to  is  bill  iachaoceiy 
was  admissible  on.  the  part  of 
the  defendant,  to  contradict  his 
own  witness.     IdL  ib. 


WRIT  OF  INQUIRY. 


WRIT  OF  INQUIRY.    833 


WRIT. 

»S^^  Apprentice,  1. — Attach- 
ment.—  Elegit. —  Inferior 
Court,  2. — Practice,  I.  3. 

WRIT  OF  ERROR. 

See  Inferior  Court,  2. — 
Practice,  6. 

WRIT  OF  INQUIRY. 

.See  Court  of  Requests,  I. 


Where,  in  case  for  words,  defend- 
ant suffered  judgment  by  de- 
fault, and  on  the  execution  of 
the  writ  of  inquiry,  plaintiff 
produced  no  evidence,  and  the 
jury  assessed  the  damages  at 
40/. :— Held,  first,  that  plaintiff 
was  not  bound  to  produce  any 
evidence;  and  second,  that  the 
jury  was  not  bound  to  give 
nominal  damages  only.  Tripp 
V.  llionias,  5  G.  4.  27G 


END    OF    VOL.    V. 


LONDON: 
pniNTBU  BY  C«  ROWORTHy    DILL  YARD, 
TEUl'LK  B4R. 
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